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2 UUUETEXOVTEC

To mepleXOUEVO TOU TtapovTog KedaAaiou cuvtaxbnke anod opdada epyaciog amapTti{OPeVn amd Toug SIKOOTEG
Mihai Andrei Balan (Poupavia), John Barnes (cuvtaélodotnbeig, Hvwuévo Baaoihelo), Bernard Dawson (Hvwpévo
BaoiAelo), Michael Hoppe (F'eppavia), Florence Malvasio (cuvtoviotpla opddag epyaciag, FraAAia), Marie-Cécile
Moulin-Zys (FaAAia), Julian Phillips (Hvwpévo Bacilelo), Hugo Storey (cuvtoviotig opadag epyaciag, Hvwpévo
BaoiAelo), Karin Winter (Auotpia), toug Sikaotikoug urtaAAnAoug Carole Aubin (FTaAAia), Vera Pazderova (Togxikn
Anpokpartia) kabwg kat tov Roland Bank, vouiké cUpBoudo (Yratn Appooteia Twv Hvwpévwy EBvwv yla toug

Mpooduyeg).

Ta HéAN TG opddag epyaciog mpookAnBnKay yLa Tov 6Komo auTtd amno thv Eupwmnaikn Yrnpeoia Yootnpleng yla
to Aculo (EASO), cupdwva pe th peBodoloyia mou mapoucLaleTal 6To poodptnua B. O Tpomog emAoyng Twv
UeEAWV TG opadag epyaciag oulntnOnke o oelpd cUVESPLACEWY TTOU TipayaTonotiOnkav kaB’ 0An tn Sldpkela
Tou 2013 petafy tng EASO kal twv dUo dpopéwv pe toug omoloug n EASO Siatnpel emionun aAAnAoypadia,
™ Aebvn Evwon Awkaotwv AcUlou (International Association of Refugee Law Judges — IARL)) kat tnv Evwon
Eupwnaiwv AloknTtikwv Akaotwv (Association of European Administrative Judges — AEAJ), kaBw¢ kal Pe TLG
£OVIKEG SLKAOTIKEG EVWOELG KABE KPATOUG HEAOUG, TTOU cUVSEovTal LECW Tou Siktuou Sikaotnplwv tng EASO.

H opada epyaciag cuvedpiaoce tpelg popeg, tov Ampillo, Tov loUvio kot tov ZemtépuPplo tou 2014, otn MdAta.
Mapatnpnoelg emi tou oxedlou culntnong éywvav amd HéAN tou AlktUou Akaotwy TG EASO Kol GUYKEKPLUEVAL
toug Skaoteg Johan Berg (NopBnyia), Uwe Berlit (Feppavia), Jakub Camrda (Toexikny Anpokpartia), Jacek Chle-
bny (MoAwvia), Harald Dérig (Tepuavia), Hesther Gorter (Katw Xwpec), Andrew Grubb (Hvwpévo BagciAelo),
Fedora Lovricevic-Stojanovic (Kpoatia), John McCarthy (Hvwuévo Bacoilelo), Walter Muls (BéAyto), John Nichol-
son (Hvwuévo BaoiAelo), Juha Rautiainen (OwAavdia), Marlies Stapels-Wolfrath (Katw Xwpeg) kat Bostjan Zalar
(X\oBevia). Napatnpnoslg €ywvav emiong amd HEAN Tou cupBouleuTtikol dopoup Tng EASO Kkal cUyKeEKPLUEVA
and to Eupwnaikd upPBouAio Npoodlywv kot E¢oplotwy kot to Forum Réfugiés-Cosi. Tig anodelg toug eml
Tou Kelévou Slatumwoay emniong to Global Migration Centre (Graduate Institute of International and Develop-
ment Studies, Feveln), to National Centre for Competence in Research — On the Move (Maveniotruio Fribourg)
kat to Refugee Survey Quarterly (Oxford University Press). OAeg oL mapatnpnoelg Addnkav umoyn Katd tn
ocuvedpliaon mou npaypatomnolonke otig 18-19 SemteuPplouv 2014. H opada epyaciog ekppalel TIC eUXOPLOTIES
NG o€ 6AOUG 6ooL UTIERaAaV mapaTnProELS, oL omoleg utnpéav Wilaitepa XpHOLUEC LA TNV OPLOTIKOTOLNON TOU
mapovtog kedpaAaiou.

H mapoloa Sikaotik avalucn Ba eMLKALPOTOLELTAL TAKTIKA, cUpdwva Ue TN peBodoloyia mou meplypadetal
OTO MpoadpTnua B.
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[MpoAoyoc¢

JKOTIOG TNG TapouoaG OWKACTIKAG avaluong elval va TOPACXEL OTOUG OLKAOTIKOUG A€lToupyolG Tou
emlapBavovtat unoBécewv SleBvolg mpootaciag éva XprnoLo pYaleio yla Tnv Katavonon Twv INTNUATWY
npootaciag, kal el6kOTEPA, 0TO MAPOV Keddalalo, Tou apBpou 15 otoleio y) NG odnylag yla TG EAAXLOTES
amnattioelg acVAou (oto &€n¢g OEAA) (1). H ebapuoyr] TnG cUYyKeKPLUEVNG latadng, n omola Aoyw tng duong Ing
Umopel duvnTtika va emnpedoel tv €kBacn moAwv umoBécewv SleBvoulg mpoaotaciag, mapouctdlel SUCKOALEG
yla Toug SIKOOTEG. ATIO HEAETEG TPOKUTITEL OTL UTIAPXOUV ATIOKAlVOUOEG epunveieg tng ota Stadopa kpdtn
MEAN (3). ZKomog TG Mapovoag avaluong ival va BonbrRoel Tov avayvwaotn va Katavonoel thv OEAA péow
™¢ vopoloyiag tou Alkaotnpiou tng Eupwmnaikng Evwong (AEE) kabwg kat tou Eupwmaikol Alkaotnpiou tTwv
Aalwpatwy tou AvBpwriou (EAAA) KaBwe Kol OXETIKWY amodAcewV TwV SIKAOTNPLWY TWV KPOTWV HEAWV.
H mapdBeon €Bvikng vopoloylag Sev ivat e€avtAnTikn, aAd& eVOELKTIKNA TG eppnveiag tTng OEAA kaBwg Kal Tou
TPOMOU PETAPOPAG TNG OTO £OVLKO SiKALO0. 2TO TTAPOV KEPANALO AMOTUTIWVETAL N TPEXOUCA VOOBETia, OTIWG TNV
avtilappavetal n opada epyaciag. O avayvwotng MPEMEL va EXEL KATA VOU OTLTO apBpo 15 otolxeio y) evoéxetal
VA ATOTEAECEL QVTIKELEVO VEWV amtoddcewv Tou AEE kat OTL ival, EMOUEVWE, GNUOVTLKO VO EVNLEPWVETAL YLO
TIG OXETLKEG e€eMEeL.

Ocewpeital dedopévo OTL 0 avayvwaoTtng elval eE0IKELWUEVOC e TNV eupeia Soun Tou Sikalou NG Eupwrmaikig
‘Evwong (EE) yla to Aculo, OTwG avTIKOTOMTPIIETAL 0TO KEKTNUEVO TNG EE yla To AouAo® oTdxog Tou Kedpalaiou
elvat va BonBroet oxL povov ekeivoug mou StaBEtouv eAdxlotn 1 kaBoAou eumelpio doov adopd otnv edbappoyn
auToU otnV €kdoon SLKAOTIKWY anmodacewv, aAAd Kot ekelvoug Ttou Slabétouv peyalltepn e€elbikeuan.

Avtikeipevo ¢ mapoloag avaluong eival éva povo okélog tou apBpou 15, to omoio meplAauBAvel TPELG
KATnyoplec MPoownwv Tou xpnlouv €MIKOUPLKNG Tipootaciog Kot Ta omola Stadopetikd dev Sikatouvtal
npootacia Bdacel TN cUUPAONG Yl Toug TTPOodUYEC. e eVBeTO Xpovo Ba ekmovnBOouv mepaltépw KeddAala
ota omoila Ba efetalovral oL AOWMEG KATNYOPLEG TOU TIPOPAEMOUV, GUVOTTIKA, TMPOooTacia amd KvdUvoug
OUYKPIOLOUG He ekelvoug TOU cuvioToLV Ttapafiacn Twv apbpwv 2 kat 3 Tng Eupwnaikng cuuPBacng yla Thv
TMPOAOTILON TWV SLKALWUATWY TOU avBpwrou Kot Twv BepeAlwdwv eAeuBeplwv (EZAA).

H mapouoa Sikaotik avaluon meptlappavel SUo pépn. 2to péEPoG | avallovtal Ta CUCTOTIKA OTOoLKEla Tou
apBpou 15 otolyelo y). 2To pépog Il e€etaletal o Tpomog ebapuoyng Tng Sldtagng otnv mPagn. ITo mPocapTna
A mopatiBetal «SEVIpo amopACEWVY» HE TA EPWTHMATA T Omola TPEMEL va B€touv ta Slkaothpla OtV
edapudlouv to apbpo 15 otoukeio y).

To AEE €xeL tovioel OtL n mpoaogyylon Tou apBpou 15 otolyeio y) mpénel va AapPdvel umoyn tnv OEAA oto
oUVOAO TNG. EmumAéov, otnv mapoloa avaluon ev e€etdlovtal OAa TO VOULKA OTOLXELQ, OTIWG O ATIOKAELOUOG, T
ormolia gival amapaitnTa yla Ty eKTinon TN EMLKOUPLKAC ipootaciag. Ta otolxela autd Ba arnoteAéoouy eniong
QVTIKELUEVO PeENAOVTIKWY Kedpalaiwv. H OEAA TpoBAETEL TIG EAAXLOTEC OTTALTHOELG TIOU TIPETEL Va BeomioToUV
arnd to KPATn LEAN' EVATTOKELTAL, WOTOCO, OE AUTA VA EMEKTEIVOUV TLG KATNYOpPILeS Kal TN duon TG mapeXOUeVNS
npootaciag.

(*) O8nyia 2011/95/EE tou Eupwmaikol KowoBouliou kat tou ZupBouliou, Tng 13n¢ AskepPpiov 2011, OXETIKA HE TIG QITOLTACELG YLOL TNV OVAYVWPLON TWV
UTINKOWV TPLTWV XWPWV i TwV andtpdwv wg Sikatoluxwv SteBvoug mpootaciag, yla éva eviaio kaBeoTtwg yla Toug IPOCPUYEG 1 yLa TA GTOUA TIou SKatoUvTaL
EMUKOUPLKN TIPOOTAOLAL KOL YLOL TO TIEPLEXOUEVO TNG TIAPEXOUEVNG TipooTaoiag (avadiatinwaon), Siatibetal otnv Ertionun Eenuepida L 337/9 tng 20.12.2011, o.
9-26, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:337:0009:0026:EL:PDF.

Onwg avaAvetat otig atttohoyikég oképelg 50 kat 51, n Aavia, n IpAavdia kat to Hvwuévo Baoielo dev Seopevovtat amd tv avadiatuniwpévn OEAA, eneldn
Sev ouppeteiyav otn Béomion auti. H IpAavsia kat to Hvwpévo Baoilelo e§akohouBouv va Seopevovtal amnd tnv odnyia 2004/83/EK tou SupBouliou, Tng 29ng
Arntpihiou 2004, yio B€omion EAGXLOTWY QIMALTHCEWY yLOL TNV QVOYVWPLOT KAl TO KABECTWE TWV UTINKOWV TPITWV XWPWV I TV andtptdwy wg mpooduywyv 1 wg
TPOCWNWV oV XprZouv SteBvolg mpootaoiag yia dAAoug Adyouc: Ertionun Epnuepiba L 304/12 tng 30.9.2004, http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:32004L0083:EL:HTML. Ta kpdtn péAn Ta onola Seopevovtal ano tnv avadiatunwpévn OEAA odethav va BEcouv o LoxU TLG EBVIKEG VOUOBETIKEG
Slatdéelg mou ftav avaykaieg yia tn cuppndpdwon pe autiv wg Tig 21 Aekepppiov 2013. H avadiatuniwpévn OEAA emipEpeL OPLOUEVEG OUCLOOTIKEG QANAYES
otnv obnyia 2004/83/EK, aA\& Siatnpel tnv iSta Statvmwon oto dpBpo 15 OTOKELD V) KAl 0TAV aVTIOTOLXN ALTLOAOYLKE OKEWN TOU, TTAPOTL AUTH EXEL TTAEOV GAAN
apiBpnaon (“ttohoyikn oképn 35, mpwnv atttohoyikr oképn 26).

(%) BAéme mx. Safe at Last? Law and Practice in Selected Member States with Respect to Asylum-Seekers Fleeing Indiscriminate Violence, UNHCR loUAtog 2011,
http://www.unhcr.org/4e2d7f029.pdf. Ztnv attioloyikr okéPn 8 tng avadiatunwpévng OEAA emionpaiveTol OTL «TIOUPAUEVOUV ONUAVTIKES SLadopég HETAE) TwV
KPATWVY LEAWV OXETIKA LE TNV TTOPOXT TipOooTaciag Kat TG LophEG tou AapBAvel n mpootacia auth».


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:EL:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EL:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EL:HTML
http://www.unhcr.org/4e2d7f029.pdf
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Ta pépn tg OEAA mou mapoucotalouv evladépov yla TNV mapoloda avAAUsH, CUUTEPIAAUPBOVOUEVWY TWV
altohoykwv okEPewv, elval ta akoAouba:

ALTLONOYIKEG OKEWELG

o Atttohoyikny okédn (6) — 2ta cupmepdopata Tou TAUmepe emonpaivetal [...] OTL oL KAVOVEG OXETIKA LE TO
KaBeotwe tou MPdoduya €ival OKOTILUO VO CUUTANPWVOVTAL O UETPO. OXETIKA UE ETILKOUPLKEC HOPDEC
nipootaciag mou va xopnyouv To KatdAANAo kaBeoTtwg o KAOE MPOCWTTO IOV £XEL AVAYKN TTPOOTACIAG.

o Atttohoyikn okédn (12) — Kiplog otdxog tng mapovoag odnyiag sivat n StaoddAion, apevog, OTLTa KpAT LEAN
edapudlouv KoWA KPLTAPLA YL TOV TIPOaSLopLopd TwV TPOoWNwVY Tou XpAlouv oviwe Stebvoulg mpoaotaciag
Ko, peTEPOU, OTL TA EV AOYW TIPOOWTA XOUV TPOGRACN 08 EAAXLOTO EMIMESO TTAPOXWV O ONOL TOL KPATH.

o Atttohoyikn okédn (33) — Eival emiong okOmIpo va Be0TILOTOUV QTOLTHOELG YL TOV OPLOUO KOL TO TIEPLEXOLEVO
TOU KOOEOTWTOC EMLKOUPLKAC TtpoaTtaciog. H emkouplkn mpootacio Bo MPEMEL va Elval CUUMANPWHATLKA Kal
TPOOBETN OE OXEON e TO KABEOTWE MpooTtaciog Twv nmpoodUywv mou éxel BeopoBbetnBel pe tn clUBaon tNg
leveung.

o Atttohoyikny okédn (34) — Eival avaykaio va Beomiotolv kpitfiplo BAoel Twv omoilwv Ba amodaociletal av
oL attouvteg Siebvr) mpootaoia Sikatolvtal f XL EMKOUPLKAC Tpootaciag. Ta ev Aoyw Kpltipla Ba mpémnet
va avthouvtal anod TI¢ SLEBVEIG UTTOXPEWOELS TIOU OIMOPPEOUV ATIO VOULKEG TIPAEELS Tiepl SIKALWUATWY TOU
avOpwWITOU KAl TLG TIPAKTIKEC TToU udioTavTal oTa KpATn UEAN.

o Atttohoyikn okén (35) — Ot kivbuvol otouc omoioug ektiBetal ev yével o MANBUOUOC A TUAA Tou TANBuopoU
pLag xwpoac dev ouviotolv cuvhRBwWE, autol kaBauTtol, TPOCWTTLKA arelAr TTou Ba UopoUoE Vo XaPAKTNPLOTEL

w¢ ooPapn BAABN.
ApBpo 2 atolkeio oT)

«TIPOOWITO TIOU SIKALOUTAL ETILKOUPLKI TIPOOTACLO», O UTINKOOG TPLTNG XWwpeac i 0 aviBayevrg mou Sgv ANPOL TLG
TPOUTIOBECELC yLa VA avayvVwpLoTel w¢ poaduyac, aAAd o OXEOHN LE TOV OMOL0 UTIAPXOUV oUucLwdELG AdyoL va
TIOTEVETAL OTL, €QV 0 eVOLADEPOUEVOG EMOTPEYEL OTN XWPO TNE KATAYWYIG TOU 1), 0TNV Nepimtwon avibayevoucg,
OTn XWpPa tTn¢ mponyoUl Uevng cuvhBoug SLtapoving Tou, Ba aVTLUETWITIOEL TpayATIKO Kivouvo va uTtootel coBapn
BAABN, 6nwg opiletal oto apbpo 15, kal otov omnoio dev £xel epapuoyn to apbpo 17 mapadypadot 1 kat 2, Kat
mou Sev elval og B€on 1), AOyw Tou KwvdUvou autou, dev emBupel va BEoeL eauTOV UTIO TNV TTpooTacia TNG eV
Aoyw xwpag

ApBpo 15

H ooBapr BAaBn cuvictatal os: a) Bavatikn mown f ektéleon’ ) B) Bacaviothpla r anavOpwrn f e€EUTEACTIKN
METaXElpLON N TLLWPLA TOU ALTOUVTOG 0T XWPEO KOTAYWYHG TOU" 1Y) coBapn KL TTPOCWTTLKA Al KaTtd TnG {wng
1 TNG CWUATLKAC AKEPALOTNTOG AUAXOU AOYW adLAKpLTNG ackNoews Blag 0€ KATAOTACELG S1EBVOUC | ECWTEPLKAG
£€VomAng oUppaéng.

Ta Aouta pépn tng OEAA ota omola yivetal avadopd otnv mapoloa avaAucn TopaTiBevTal 0TI AVTIOTOLXES
EVOTNTEG.

To apBpo 78 tng 2uvbnkng yla t Asttoupyia tng Eupwnaikng Evwong (2AEE) opilel 6t n Evwon avamtuooet
KOV TIOALTLKI] OTOUG TOUELG TOU aoUAOU, TNG EMLKOUPLKNG TTPOCTAGLAG KOL TNG POCWPLVAG TpooTaciag e 0TOX0
VO TIAPEXETAL TO KATAAANAO KABECTWG O€ OMOLOSATIOTE UTIKOO TPitng xwpag XpnieL dteBvolg mpootaciog. Mia
TETOLOL TIOALTLKI) TIPETIEL VAL CUVASEL LE TN oUMBaon TG Meveling tng 28n¢ louAiou 1951 Kal e TO TPWTOKOAAO TNG
31n¢ lavouapiou 1967 oXeTKA He TO KABEOTWE TwWV MPoodhUywV, KaBwe Kot Le AANEG OXETIKEG CUVONKEG.

H Eupwnaikn Emtpony], otnv mpotaon mou katébece to 2001 yia tnv OEAA, SLaTUTIWOE TOV YEVIKO OTOXO TNG
odnylag wg e€A¢:

«Ztov Xaptn twv Begpedwdwyv Sikalwudtwv Tng Eupwmaikng Evwong, Kol CUYKEKPLUEVA oTo dpBpo 18,
emPBefalwvetal To Sikaiwpa oto dcuho. Me adetnpla To yeyovog autd, n mMPOTACH OVTLKATOMTPIlEL TO OTL
akpoywviaiog AlBog Tou 6AOU CUCTANATOC MPETEL VA £lval N TTARPNG Kol OAOKANpwWHEVN Ebapuoyr TNG cUUPBACNG
™G FEVEUNG, HE TN CUMMANPWHUATIKA ebapuoyr UETpWVY Tou va SltachaAilouv TNV TOPOXH ETLKOUPLKAG
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npootaciag oe 6oa mpdowrna ev KAAUTTOVTAL HEV ATIO TNV €V Adyw cupPacn aAAd Tapola autd xprlouv
Stebvolg mpootaoiag (3).»

H Eupwmnaikn Emutpornr) unéBale tnv mpotacn yla avadlatunwaon thg 0dnylag oXETIKA UE TIG AMAITHOELG YLa TV
avVayvwpLon Kol To KBeoTWE Twv MPocwriwv mou xprnlouv Slebvoug npootaciog tov OktwPplo tou 2009 (4).

H Emutpor mpotelve, HETOEU AAWYV, TNV amocadnvion onUavIKwV 6pwv, Onwg «umelBuvol mpootaciagy,
«EyXwpLa mpootacian Kal «I8LotNTa LEAOUC LOLAITEPNC KOWWVLKAG OUASOC», WOTE OL EBVIKEG APXEC VA UITopoUV
va £bapuolouy Ta KPLTPLA TILO EUTIEPLOTATWHEVA KAl va Ttpoadlopilouv TaxuTepa Ta MPOCWTO TTou XPHlouV
npootaciag.

H Emutporny 6ev mpotelve tpomonoinon tou dpBpou 15 atoiyeio y), kabwg yvwplle otL to AEE ixe n6n mapdaoyet
gpunveutikn kabodnynon otnv undOeon Elgafaji (°) kat eixe eniong amodavOel 6tL, mapoTL To nedio epappoync
Tou gv AOyw apBpou Atav eupltepo Tou tediou tou ApBpou 3 TN EXAA, oL SLATAEELG TOU NTAV YEVIKA GUUPWVEC
ue tnv EZAA (°).

H rapamounr og «dpBpo» otnv mapovca SIKAoTIKA avaAluon eival maparmopnt oTig Slatdéelg tng OEAA, eKTOG
£av avadépetal SladopeTikd.

(%) Evpwmnaikn Emutport, mpotaon odnyiag tou SUPBOUALOU yLa TN BECTILON EAGXLOTWY QTTOLTHCEWY YLOL TV AVOyVWPLON KAl TO KABESTWG TwV UTINKOWV TPITWV
XWPWV KAl TWV arAtpLldwyv we mpoodliywy fi wg mPoownwy ou xpniouv SteBvolg mpootaciag yia GAAoug Adyoug, Tng 12ng ZemtepBpiou 2001, COM(2001) 510
TeAkd. AwatiBetal otn StevBuvaon: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0510:FIN:EL:PDF

() BAéne Sehtio TUmou IP/09/1552, otn StelBuvon http://europa.eu/rapid/press-release_IP-09-1552_el.htm

(°) Anodaon tou AEE (tpripa peilovog cuvBéoews) tTng 17ng OeBpouapiov 2009 otnv undbeon C-465/07, Meki Elgafaji kaw Noor Elgafaji katd Staatssecretaris
van Justitie.

(°) Eupwnaikny Emtportr), Npotaon odnyiag tou Eupwrnaikol KowoBouAiou Kot Tou SUMPBOUAIOU GXETIKA HE TLG EAAXLOTEG QITOALTHOELG YLOL TNV QVAYVWALON Kot
TO KABEOTWG TWV UTINKOWV TPITWV XWPWV 1 TWV aviBayevwv wg SikatoUxwv SleBvolg mpootaciag Kol To TEPLEXOUEVO TNG MAPEXOUEVNG pooTtaciag, TnG 21ng
OktwPpiou 2009, COM(2009) 551 teAikd, Atttohoyikn €kBean, o. 6.

AwatiBetat otn StevBuvon: http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:52009PC0551&from=EN


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0510:FIN:EL:PDF
http://europa.eu/rapid/press-release_IP-09-1552_el.htm
http://europa.eu/rapid/press-release_IP-09-1552_el.htm
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:52009PC0551&from=EN




EpUNVEUTLKN TIPOOEYYLON

Aedopévou otL to AEE dev éxel amodavOel akoun emni Stadpopwv Bactkwv otolxelwv tou apbpou 15 otokeio y),
ol eBvikol SIKAOTEG TToU elval eMLPOPTIOUEVOL [E TNV EPUNVELQ TOUG TIPETEL OTMWOSHTIOTE VAl £XOUV KOTA VOU Kall
va £bapUolouV ULa EVWOLOKK TIPOCEYYLON OTNV gpunveia tou Sikaiou tng EE. Onwg anodavOnke to AEE otnv
anodaon nou €£6wae otnv untoBeon Diakité (7), okédn 27, n onuocio KoL To TEPLEXOUEVO TWV BACIKWY OTOLXELWV
«mpEmneLva kabopilovtal ... cUUPWVA e TO GUVNBEG VONUA TOUG 0TV KaBnuepvr yAwooa, Aappavopévou urmtodn
TOU MAQLGIOU EVTOG TOU OTOLOU AUTOL XPNGOLUOTOLOUVTAL KAl TWV CKOTIWVY TIoU eTLSLWKEL N pUBILON otV omola
gvtaooovtal (urtoBeon C-549/07 Wallentin-Hermann, ZuAAoyr) 2008, o. 1-11061, okédn 17, kat umoBeson C-119/12
Probst, Zuh\oyr 2012, okén 20)».

H rnipooéyylon tou AEE €xel xapoKTNPLOTEL CUGTNILKA /) « LETA-TEAOAOYLIKA» TIPOCEYYLOT, N OTIOLAL ETILKEVTPWVETOL
OXL LOVO OTO QVTLKELUEVO KAl OTOV OKOTIO TwV cuvadwy SLatdfewyv, aAAA KOL 0TO QVTIKEIEVO KOl GTOV OKOTIO TOU
ouoTnUaToC TN EE 0T0 6UVOAG Tou, To omolo Baciletal ota mPoOTUTIa AVOPWTIiVWY SIKOLWUATWY TIOU TEPLEXOVTAL
oTovV XApTn Twv OgpeAlwdwv Alkalwudtwy g Eupwmnaikng Evwong (Xaptng) kal otig LOPUTIKEG OpXEC TOU
opyaviopou (8).

OALOTIKN TPOOEYYLON

Ao v edappoyn g npoavadepBeloag MPOoEyyLong MPOKUTITEL OTL, KATA TNV EpUNVELD BOCLKWY OTOLXELWV
Tou apBpou 15 otolyeio y), autd Bswpouvtal aAAnAévdeta kal Sgv MPEMeL va epnveloVTAL XWPLOTA. Mia TETola
nipooéyylon Slachalilel TNV evapuovion HE TV TIPOoEyyLon Tou edapudleTal yio Baotkd oTOoLXELX TOU 0PLOUOU
Tou mpoaduya. Mpémel eniong va AapBdavetat untdyn n umepoxrn tou dikaiou tng EE évavtt tou €Bvikol Sikalou.

MAaiolo tou apBpou 15 otowxeio y) yia tnv ékdoon anodpAcewv eni
awtnoewv dtebvoug npootaociag

Jtnv anddaon mouv e€edwae otig 8 Maiou 2014 otnv undBeon C-604/12, HN katd Minister for Justice, Equality
and Law Reform, Ireland, Attorney General, to AEE emBeBaiwoe ta €€Ac:

«29 Eruonpaivetat ouvadwc 0tL, BACEL TOU YpAUUaTOC Tou apBpou 2, otolkeio €', tng obnyiag 2004/83, to
TIPOOWTTO TIOU UTMOPEL va amoAaUeL TNG EMKOUPLKAC TPooTaoiog opileTal wg KAOE UTIAKOOC TPITNG XWPOS
1 &ratplg mou Sev pnopet va BewpnBet mpdaduyag.

30 H xprion tou 6pou “emikouptkn” KabBwg Kol To YypAUpa Tou apBpou autol UTToSNAWVOUV OTLTO KABEOTWG
NG EMKOUPLKAG TPOOoTACiag ameuBUVETAL OTOUG UTINKOOUG TPITWV XwpWwV oL omoiol S&v MANPoULV TIg
MPoUMoBETELG yLa TRV avayvwpLlon tTng LoTnTag Tou pocduya.

31 ErutAéov, amo TIC attloAoyIkEG okEPELS 5, 6 Kat 24 tng odnyiag 2004/83 mPOKUTITEL OTL Ol EAALOTES
QIALTAOELG YL TNV TIOPOXI TNG EMLKOUPLKIE TPOOTACLAG TIPETEL va KaBLoTOUV SuvaTth TN CUMMARPWGN TNG
TPOOTAGCLOC TwV TPOoadUYwWV IOV KATOXUPWVEL N Z0UBacn tng Mevelng, mpoodlopi{ovtog Ta TpOCcWIa TToU
xpnlouv mpayuott 61eBvoug MPooTAciog Kol UTTAYOVTAC Ta 0To KataAAnAo kabsotwe (amodaon Diakité,
C-285/12, EU:C:2014:39, okén 33).

32 AmO ta OTOLKELQ AUTA CUVAYETOL OTL I ETUKOUPLKT TipooTtacia mou mapéxetat BdosL tng odnyiag 2004/83
QAMOTEAEL CUUTMANPWHLA TNG TPOooTaoiag TwV TPoodUywV TNV omola KATOXUPWVEL N ZUpPacn Tng Feveung.»

(7) Anddaon tou AEE tng 30r¢ lavouapiou 2014 otnv undBeon C-285/12, Aboubacar Diakité katd Commissaire général aux réfugiés et aux apatrides.

(8) N.x. a6 tn Violeta Moreno Lax «Of Autonomy, Autarky, Purposiveness and Fragmentation: The Relationship between EU Asylum Law and International
Humanitarian Law» oto D. Cantor kat J.-F. Durieux (em.), Refuge from Inhumanity? War Refugees and International Humanitarian Law (Martinus Nijhoff, 2014),
0. 298.
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Emopévwg, otav emhapBavovtal untoBécswv SleBvouc mpootaaciag, Ta SlkaoThpLa TPEMEL va £EETAIOUV TTPWTA
av éva mpocwo SikalouTal mpootacia wg mpocduyac. EGv n amdvtnon eivatl apvntikr, mpénel va eéetalouvv
0V TO OUYKEKPLUEVO TTIPOOWTO SLKALOUTAL EMIKOUPLKN Tipootacia Baoel Tou apbpou 15 otowkeio a), B)(°) A v).
H emukévtpwaon oto apBpo 15 otolyeio y) ev MPEMEL va £XEL WG ATMOTEAECHA TO SIKAOTAPLA va TTapaBAENOUV TO
gupUTEPO TTAALOLO TtpooTaaiag.

Eav éva mpoocwmo dev Sikatoutal Slebvr mpootacia, ylo mapddelypa AOyw amoKAELOUOU, UMOPEL emiong va
TPETEL vl e€eTaOTEL TO evdexOpevo edappoyng tou apBpou 3 tng EXAA Kal, OTIOU GUVTPEXEL TIEPLTTWON, TOU
apBpou 4 kat tou apBpou 19 mapaypadog 2 Tou Xaptn (BAEme attioloyikr) okéPn 16 tng OEAA).

Ou poAot tou AEE kat tou EAAA

To AEE elvatl appodio va dtaodalilet tnv opoldpopdn epunveia kat ebappoyr tou dikaiov tng Evwong. Baoel
Tou apBpou 267 tng IAEE, To AEE sival appddio va amavtd os epwtipata mou adopolv to Sikato tng EE, ta
ormoia tou urtoBaAhovtal anod ta Bvika Sikaotrpla (Sladikacio mTPOoSIKACGTIKAC TTAPATTOMUTTNG) Kal, WG K TOUTOU,
£KOLOEL EPUNVEUTIKECG OMOPAOELG.

Bdoel tng Stadikaciog tou dpbpou 267, to AEE Sev amodaivetal otnv mMpaypatikotnta i TG ovaoiag g
unoBeonc. Adol to AEE mapdoxetl TV epunveia Tou, n UTOBECN OVATEUTIETAL 0TO €BVIKO SIKAOTAPLO yLa TNV
£kdoon anddaong Baoet tng mapaocyebeioag epunveiag. OL anmoddoelg tou AEE Ssopelouv ta kpdtn péAn ().

To EAAA e€etdlel mpooduyEC ard GUOLKA TIPOCWTTA KAL TIAPATIOUMES ATIO KPATH, OE TIEPUTTWOELG ELKATOUEVNG
mapaBiaong SIKALWUATOG TO OO0 KATOXUPWVETAL amo thv EXAA, n onoia mapafiaon £xel StampayxOei and éva
€K TWV 47 cUUBAAAOUEVWY KPATWV 0TNV eV AOyw cUpPaon. Ev avtiBéosl pe to AEE, anodaivetal emni tng ovoiog
™G undBeong kat, otav analteital, n anodpacr tou mepAapBAavel SLATLIOTWOELS 6oovV adopd TO TPAYUOTIKA
nieplotatikd. Ot anoddoelc Tou sival SECUEVUTIKEC yia Toug Stadikoug tng aoknBeicac mpooduync. EmumAéoy, ot
anoddoelg tou EAAA éxouv Baputnta os untoBEoelg o e€etalovtal amo Sikaothpla Kot adopolv mopouoLa
TIPOYHATLKA TIEPLOTATIKA 1 {NTAUATA.

(°) To mebio edpappoyng tou dpbpou 15 ctowkeio B) ival mtio meploptopévo amnd ekeivo tou dpBpou 3 tng EZAA, BAETE TPOTACELG TOU YEVIKOU ELoayyeAEéa TG 17ng
louAiou 2014 otnv untoBeon C-542/13, M’Bodj katd BeAyikol Anpoaciou.

(%) T xpriotun KaBo8AyNon OXETIKA KE TNV UTTOPBOAR QUTAOEWY TPOSIKACTIKWY arnodacewv oto AEE, BAEme SUCTAOEL TIPOG TAL EBVIKA SIKACTAPLA, OXETIKEG
UE TNV uTtoBoAn TPOSIKACTIKWY epwTnpdtwy (2012/C 338/01): Ertionun Epnuepiba C 338 tng 6.11.2012, SiatiBetat otn StevBuvon http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:C:2012:338:0001:0006:EL:PDF. BAéne eniong Guide on preliminary references (O8nydg yla mPoSIKAOTIKEG TTOPATIOUTTES) TIOU
Snuooigeuoe n IARL otov Siktuakd oo tng tov Mdto tou 2014, SatiBetat otn StelBuvon www.iarlj.org


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:338:0001:0006:EL:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2012:338:0001:0006:EL:PDF
http://www.iarlj.org

Méepocg 1: Ta otolyela

1.1. Npaypatikog kivbuvog ocofapng BAABNG

To dpBpo 2 ctoleio oT) avadépetal o «mpayUaTikd kivbuvo va unoaotel [o evéladepopevog] coPapn BAGBN,
OMwG opiletal oto apBpo 15».

H emikouplky mpootacia adopd UTINKOOUG TPITNG Xwpag mou Sev MANPOUV TG MPoUTMoBOECELl Xoprynong
aoUAou, aAAG o OX€oN LE TOUG OTtoloug UTtdpXouv ouoLwdel Adyol va TiioTeleTal OTL, €AV eMOTPEYPOUV OTN
XWPA KOTAYWYNS TOUG, Ba aVILUETWITIOOUV «TIPAYUOTIKO Kivéuvo va urtoot[oUv] coPapn BAABN» [BAEme dpBpo
2 otolxeio ot) mpwnv apbpo 2 otoikeio €)]. Ooov adopd TNV avaykaldtnta MPoBoARg ouclwdwy Aoywv, Ta
KPATN UEAN UmopoUuV va Kpvouv OTL EVATTOKELTAL OTOV ALtoUVTa va UTIOBAAEL TO cuvTopdTEPO SuvaTtov OAa
TO OTOLXELQ TTOU amaLtoUVTaL Yl TNV TEKUNPLwaON TNG aitnong dtebvouc mpootaciog. Amo thv AAAn MAEUPQ,
anoteAel kabrkov Tou KpAtoug HEAOUG va afloAoyel, 0 cuvepyacoia e ToV altouvta, T cuvadr oTolXela TNG
aitnong (apBpo 4 mapdaypadog 1). ITIC MPOTACELS TNG OTLG cuVeKSIKaoBeioeg umoBéaelg A, B kat C (1), n yevikn
gloayyeléag E. Sharpston emonpave ta e€ng:

«[n] tadikaoia cuvepyaaoiag tou apbpou 4, mapdypadog 1, Tng odnyiag yla Ty avayvwpLon Sev cuvLoTa
Sikn. Avt’ autoU, mpoodEPEL Pl euKatpiot 0TOV PEV QLTOUVTA VA TTAPOUGLACEL TOUG LOXUPLOUOUC TOU KoL
va TIpOoKopioeL Ta ouvadn amodelktikd atoweia, otic 6 apuddleg apxég va culhé€éouv mAnpodopieg,
va 50UV Kal Vo 0KoOUGOUV TOV aLtouVvTa, Vo 0LOAOYHOOUV TN CUMITEPLPOPA TOU Kol EVOEXOUEVWE VA
apdLoBntioouy TNV aflomioTia Kol TN UVOXA TWV LoXUPLoMWY Tou. H AéEn “ocuvepyacia” umodnAwvel
otL apdotepa Ta péEPN epydlovtal yla évav Kowo otoxo. Eivat aAnBela otL n ldtagn autr EMITPENEL OTA
KPATN KEAN va amattolV ard Tov altolvTa va UTTIOBAAAEL Ta oTOLXELQ TTOU XPELATOVTOL YL VOl TEKLNPLWOEL
TOV LOYXUPLOUO Tou. Evtoutolg, autd Sev onuaivel OtL To apBpo 4 tng odnylag yla tnv avayvwplon
ETUTPETEL TNV €PAPUOYH ATALTACEWV WG TPOG TA ATIOSELKTIKA OTOLKEl OL OTtolEC £XOUV WC ATIOTEAEGHA
va kaBlotatal ylo Tov altouvta mPakTikweg advvatn i umepPolikd Suoxepnc (yia mopdadelyuo, HEow
erBolng ubnAol emumédou amodeifewg, OmMwg eival n menoibnon mépav maong svloyng apdlBoAiag
1 To €minedo TMOWLKAC 1 OLOVEL TTOWILKAG Sladikaoiag) n MPOCKOULoN TwV OTOLKElWV TTou amattolvTol
yla TtV Tekunpilwon tou altipatog tou oto mAaiolo thg odnylag yla tv avayvwplon. [...] Qotooo,
otav npoaokouifovral mAnpodopieg amnd tig omoleg mpokutouv coPapoi Adyol yia va apdloBntnBsi to
aANBEG TWV LOXUPLOUWY TOU aLToUVTOG AGUAO, TO ATOUO TIPETTEL VAL TIAPEXEL LKAVOTIOLNTLKY £€AYNON YLOL TIG
PoBAAAOUEVEC ACUUDWVIEG. »

To otolxeio tou «mpaypatikol KwdUvou» kabopilel To eminedo amodel€ng mMou amalteltal ylo ThV mapoxn
ETULKOUPLKAG Tipoataciag (12). Me aAAa AdyLa, urtoSnAwvel tov Babuod mibavotntag npokAnong coPfapnic BAGBNC
AOYW NG Katdotaong adlakpltng acknong Blag.

‘Ewg onfuepa, to AEE Sev €xel mopAoyeL akplB epUnVela TNG €vvolag TOU «TIpaypaTikol Kivduvou». Qotooo,
o Awkaotrplo £xel emPBefalwaoel 6T, 600V adopd to ApBpo 15 otolxeio y), Kivbuvog o omolog cuvdéeTal
QIMAWG LE TN YEVLKA KATAOTAOoN pLag xwpag Sev gival katapxnv apketog (12). EvtolTtolg, eveEXETAL Va UTIAPXOUV
£€UPETIKEG KATOOTACELG OTLC oTtoieg 0 BaBuog adiakpitng doknong Biag eivatl tooo vPnAog wote éva mPdowo
VO QVTLHETWTTEL TIPAYUATIKO KivOUVOo amAwg Kat povo Adyw TN opouciag Tou otn xwpa auth (). EmutAéoy,
pmopel va BewpnBel 0TL 0 KAVOVAG TOU «TIPAYUATIKOU KlvdUvou» amokAeiel kivdUvoug oL omolol gival amiwg

(1) MpotdoeLg TNG YeVIKAG eloayyeléa, cuvekSikaoBeioeg untoBéoetg C-148/13, C-149/13 kat C-150/13, A, B kat C, 17 louAiou 2014, onpeia 73 kat 74.

(2) MpPBA. apbpo 2 ctotxeio 8) tng OEAA, To omoio amattel «Bdoipo ¢popo» Siwéng yia tn xopriynon tou kabeotwtog npoaduya.

(%) Elgafaji, 6.1, umoonueiwon 5, okén 37.

(1) O.m., okéerg 35 kat 43. 2tn okédn 36, o AEE €kpve emiong OtL to dpbBpo 15 oTotxeio v) €xel «auTOTENEG eSO edapLOYG», TO OTOLO TIPEMEL VO ONHUAivEL
ot to niedio epappoyng tou Baivel mEpav Twv coPapwv BAaBwv ou poodlopifovral ota otoeia a) kat B). Qotdoo, mapanéunovtag otny anddaon Elgafaji,
10 EAAA gruofpave otnv anddaon nou e£€8woe otig 28 louviou 2011 otnv untdBeon Sufi kat Elmi katd Hvwpévou Bao\eiou, mpooduyég aptd. 8319/07 kot
aptB. 11449/07, okédn 226, OtL «Sev eival mMemelopévo OTL To apBpo 3 tng EZAA, dnwg eppunvelBnke otnv unoBeon N.A. katd Hvwpévou Bao\eiou [mpooduyn
aptB. 25904/07, tng 17n¢ louAiou 2008] Sev mapéxeL cuykpioln pootacia te Ty apexduevn oto mhaioto tng [OEAA]. To EAAA eronpaivel, el8ikotepa, OTL TO
KOTWTOTO OpLo Ttou KaBopiletal kat oTLg SU0 AUTEG SLATAEELS UITOpPEL, O ECULPETIKEG TTEPUTTWOELG, VAL EMUTEUXDEL WG AMOTEAECHA KATAOTAONG YEVIKAG Biag TéTolag
£VTOONG WOTE OTOLOSHTIOTE TIPOCWTTO TOU Bt UTIOXPEWVOTAV VAL ETULOTPEWEL TNV eTtipayn tepLoxr Ba SLEtpexe kivouvo amAwe kat povo Aoyw Tng mapouvciag tou
eKkel». EMOMEVWC, WG EXEL, elvat apdiBolo otLTo dpbpo 15 ototxeio y) €xeL onpavtkd eupUtepo medio epappoyng amnd ekeivo Tou apbpou 3, OTwG EpUNVEVUTNKE
and to EAAA otnv unoBeon Sufi kat Elmi.
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evOEXOUEVOLT ElVALTOCO OMOUAKPUGHEVOL WOTE va PNy eivat paypatkoi (*°). O BaBuog kivdUvou Tou amnatteital
BdAoel TNG CUYKEKPLUEVNC SLATAENG TTEPLYPADETAL AVOAUTIKOTEPA KATWTEPW OTNV evOTNTA 1.3 «ASLAKPLTN AOKNGON
Blag» kat atnv evotnta 1.6 «ZoBopr Kol TPOCWTTLKN OTTEWAN».

To otolyeio NG «goBapng BAABNG» xapaktnpilel Tn dUON KAL TV EVTAON TNG MAPEUBAONG OTO SIKALWUATO EVOG
TPOCWTOU" yLa va BewpnBel pia mapépBacn cofapn, MPEMEL va lval apKeTd LeyaAng Baputntag. Xto apbpo 15
opilovtal TPELG CUYKEKPLUEVEC popdEC BAABNG we MpoUmoBean yla TNV avayvwpLon TPOowItou w¢ SIKALouxou
ETILKOUPLKAG TtpooTaaciag. EmutAéov, emkoupikr mpootacia 6ev pnopel va mapacyebel yla omolodnmote ldo¢
BAABNG, Sakplong N mapaBioong Twv SKALWUATWY EVOG TIPOCWTTOU, OAAG HOVO ylo piot amod TG TPELG AUTEC
popdég ooPapnc PAGBNC, tou mAnpoUV Ta KpLtrpLa tou apBpou 15 otoweia a), B) N y).

Me Bdon Tov OKOTIO TN tapoVcag AVAAUGNG, TO KELUEVO TTOU aKOAOUBEL EMIKEVTPWVETAL TPWTLOTWG 0T cofapn
BAGBN 6w opiletal oto apBpo 15 cToleio y), BAoel Tou omolou n coBapr PAGPN cuvictatal oe «gofoapn Kat
TIPOCWTILKI OTEIAr] KATA TN WG 1 TG CWHATIKAG OKEPALOTNTAG AUAXOU AOyw adLakpltng aoknoews Blag ot
KATOOTACELG SLeBVOUC | ECWTEPLKAG EVOTTANG cUPPAENS».

Ytnv anodaon Elgafaji, to AEE, xwpic va amokAeiel tnv aAnAemikdAun, emiBeBaiwoe ot n BA&PN mou opiletal
oto apBpo 15 otoleio y) avadEpeTal g €va YevikoTepo Kivduvo BAABNG amd ekeivov mou mpoPAEnetal oto
apBpo 15 otoleia a) kat B) (). TVudwva pe TV ev Adyw anddaon, amatteital «anelAn [...] katd tg {wng
N TNG CWHOATLKAG OKEPOLOTNTAGY QUAXOU KOL OXL CUYKEKPLUEVEG Tpdlelg Blog. EmumAéov, €dv to emimedo
ablakpltng aoknong Blog sivat apkoUvtwe uPNAO, ULa TEToLl aTElAr UMTOPEL va elval CUUPUNG HE HLOL YEVIKN
Katdotaon «8leBvolc | eowTEPLKAG EVOTANG cUppagnc». TENog, n Blor amod tnv omoia mpogpxetal n v Adyw
amellr] xapaktnpiletal wg «adloKpltwe» aokKoUUEVN, OPOC TOU onpaivel OtL propel va emektabei oe dtopa
QVEEAPTATWE TWV TPOCWTILKWY TeEPLOTAcewv Toug (¥). Ta emuéPoug oTolyelot TOU GUYKEKPLUEVOU OpLOUOU
avaAvovtal §te€obIKd oTa EMOUEVA LEPN TOU TIOPOVTOG Eyypadou.

ErtutAéov, ot popdEg BAGBNC mou avadEpovtal oTIC KaTnyopieg Tou dpBpou 15 evdéxetal, we £vav OPLOUEVO
BaBuo, va eMIKAAUTITOVTAL OE TIPAKTIKO EMIMESO OXL LOVO PETOEY TOUC, OAAG KOl LE TIPAEELS SLwENG, OTWC AUTEC
opifovtal oto dpBpo 9 (*8). Te pla Tétola mepinmtwon, Sev mMPEneL va TapaBAEMETAL N TPOTEPALOTNTA XOPYNONS
kaBeotwtog mpooduya, ebocov mAnpouvtal oL Aouég mpoinobéoelg tou dpBpou 2 otolyeio §). To AEE £xel
arodavOel 6t o dpbpo 15 otolyeio B) avtiotolyel kot ouciav oto apBpo 3 tng EZAA (*°).

1.2. ‘EvomAn cUppaén

H ékdppaon mou xpnolpomnoleital oto apBpo 15 otowxeio y) ival «SLebvng 1 ecwtepLkn EVOTTAN clppan».

1.2.1. Eowtepkn EvomAn cUppaén

To AEE amocadrvioe Tnv €vvola TOU CUYKEKPLUEVOU Opou otnv undBeon Diakité. Ztn okéPn 35 1o AlkaotrpLo
enBefaiwoe ta e§n¢:

«[...] To apBpo 15 otoikeio y) TNg 0dnyiog 2004/83 €xeL tnv €vvola OTL N UTIOPEN ECWTEPLKAG EVOTTANG
OUPPALEWG TIPETIEL VA yiveTal SekTr, 6oov adopd tnv epappoyn TG SLATAEEWS AUTAG, OTAV OL TAKTLKES
SUVAELG EVOG KPATOUG CUYKPOUOVTAL ME Uia ) TEPLOCOTEPECG EVOTIAEG OUASEG I 0TV SUO N MEPLOCOTEPES
€VOTTIAEC OUASEG CUYKPOUOVTAL HETAEY TOUG, XWwPLG va gival avaykaio va gival Suvatog o XapaKTNPLoUOg
NG OUPPAEEWG AUTNG WG EVOTIANG CUPPALEWG TTIOU SeV £xeL SLEBV XapaKkTpa, uTtd TRV €vvola Tou SLeBvoug
avOpwriotikol Sikaiou, Kot Xwpig N €vtaon Twv EVOMAWY CUYKPOUCEWY, TO ETMESO OPYAVWOEWSG TWV

(**) Artdédaon tou EAAA tng 7n¢ louhiov 1989, Soering katd Hvwpévou Baotheiou, pooduyn aptd. 14308/88, okédn 88.

(%) Elgafaji, 6.1t., umoonueiwaon 5, okédn 33.

() 0.1, okén 34.

(%) MpPA. apbpo 9 mapaypadog 2 tg OEAA, to omoio mepthapBavel evSelkTikd katdAoyo popdwv BAABNG mou evéxetal va cuviotouv Siwén. BAéme AEE,
eKKpeUNG uTtoBeon C-472/13, Andre Lawrence Shepherd katd Bundesrepublik Deutschland.

(*°) Elgafaji, 6.1, okén 28. BAéne eniong AEE, ekkpepng unoBeon C-562/13, Centre public d’action sociale d’Ottignies-Louvain-La-Neuve katd Moussa Abdida,
T(POTACELG TOU YeVIKOU eloayyehéa tng 4ng SemtepuPBpiov 2014.
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EUTMAEKOUEVWV EVOTIAWY SUVAHEWV 1 N SLAPKELA TNG CUPPALEWG VO OMOTEAEL OVTIKEIEVO AUTOTEAOUG
EKTIUNOEWC O€ OXEON WE TNV EKTiNON Tou Babpoul Blog mou Seomdlel TNV OLKELQ ETUKPATELD. »

Me tnv gpunvela auth enituyxavovtol U0 mpayuoTa:

JUVTOUOG 0PLOUOC — TIOPEXETOL GUVTOHOC OPLOKOG TNG ECWTEPLKNG EVOTTANG cUppalng [katdotaon atnv omoia
«OL TOKTIKEG SUVAUELG EVOG KPATOUG CUYKPOUOVTAL LE Hia ) TEPLOCOTEPEC EVOTTAEG OUASEG 1 0TV omola SUo
Il TEPLOCOTEPEG EVOMAEC OUASEC GUYKpoUovTaL LETOEL TOUGY (¥9)].

Anoppiyn mpooeyyicewv tumou Atedvou¢ AvOpwriotikoU Awkaiou (AAA) — amoppimtovtal pntwg Suo
EVOANQKTIKEC TTIPOOEYYIOELC TOU opLlopol. OL pooeyyioelg mou amoppinrovtal meplypddovTal we MPOCEYyLoN
AAA kal mpooéyylon n omoia Bswpel OTL sowtepikr €vorAn cuppaén udiotatal pévo €av n clUppatn €xel
OPLOPEVN EVTAON, EUMAEKOVTAL OE QUTHV £VOTIAEC SUVAUELG EVOC OpLopEVOoU BaBuol opydavwaong 1 XEL OPLOUEVN
Slapkela. Aedopévou OTL N TeAeuTala eival ouoLOOTIKA Ttpoagyyilon AAA, evAoya propel va BewpnOel 6tL to AEE
anoppintel mpoaoeyyioelg «tumou AAA» (1),

1.2.1.1. Awdopd petafl oplopol TG ECWTEPLKAG EVOTIANG cuppaéng
Ko KaBoplopou tov Badpot Biag

Jtnv umoBeon Diakité to AEE amédwoe 8laitepn onuacia oto OtTL Ta SIKOoTAPL TIPEMEL va KAvouv SLakpLon
petal

® NG eKTLNONG TNG UTIOPENG EVOTTANG oUPPAENG KoL
® TNG eKTiNoNG tou Babpou tng Blac.

H Umapén €vomAng cUppaéng amotelel avaykaia aAAd oxL emapkn mpolnobeon yla tnv epappoyn Tou apbpou
15 otoxelo y). Ocov adopd tov yevikd kivduvo yla Toug apdaxoug (*2), To apbpo 15 otoxeio y) edapudletal povo
€AV, ATO TNV EKTIUNON Tou Babuou g Blag, MPOoKUTITEL OTL N €VOTTAN cUPPAEN XOPAKTNPLETAL atd adLAKPLTN
aoknon Blog oe 1600 LPNAG BaBUO WOTE OL AUAXOL VO AVTLUETWITI{OUV TTPAYHATIKO Kivéuvo coBapng BAABNG.
Emopévwg, otn okéyn 30 tng anodaong Diakité, to AEE emionpave ta €€ng:

«EmutAéov, emBAAAETAL N UTIOUVNON OTLN UTIOPEN ECWTEPLKAG EVOTTANG CUPPAEEWC UIMOPEL va cuVETTAYETOL
TNV TaPOoX TNG EMLKOUPLKAG TTPOOTACaG POVO OTO METPO TIOU OL GUYKPOUOELG METOEU TWV TOKTIKWY
SUVAUEWY €VOG KPATOUG Kol €VOG N TIEPLOCOTEPWY EVOTAWY OMASWVY 1 HeTAlU SUO I MEPLOCOTEPWY
€VOTAWV opadwyv Bewpolvtal kat efaipeon OTL CUVETAyOVTOL GoBapr) KAl TIPOCWTTKN ATEWAR KOTA TNG
{WNG N TNG CWHATIKAG AKEPALOTNTOG TOU ALTOUVTOG TNV EMLKOUPLKI TIPOCTAGLA, UTIO TNV €vvola Tou apBpou
15, otoleio y), Tng odnyiag 2004/83, 510TL 0 BaBUOC TNG adLAKPLTNG oK OEWS Biag mou TG xapaktnpilet
elval tooo peydlog waote undapyouv cofapol Kat BActuol AdyoL va eKTIHATAL OTL 0 A0S O omolog Ba
ETULOTPEPEL OTNV OLKElD YWwpa 1), eEvEEXOUEVWG, TtEPLOXN, Ba avTipeTwrtiosl, AOyw tTn¢ mapouaoiag Tou Kot
HOVoV 0To £€6ad0og aUTHG TNG XWPAS I TNG TIEPLOXNAG, TIPAYHATLKO KivOUVo va UTIOCTEL TNV eV AOyw amelln
(BAéme, umo tnv évvola autn, Elgafaji, okédn 43).»

1.2.1.2. Baon opLopoU

To AEE meplypddel tov oplopo mou Sivel otnv €vomin cuppaln, wg Baclopévo oto ouvnBeg vonuad tou otnv
kaBnuepwvy yAwooa, Aappavopuévou unmdyPn Tou MAALGIOU EVIOC TOU OTOLOU QUTOC XPNOLUOTIOLE(TOL KAl TWV
OKOTIWV TIOU ETUSLWKEL N pUBULON otV omola evtaooetal (Diakité, okéPn 27). Onwg dn emonudavOnke, e Tov
TPOTO AUTO TO ALKOOTHPLO KABLOTA cadEC OTL TPEMEL v epapHOCTEL ELEIKN EVWOLAKK TIPOCEYYLOn 600V adopd
TNV epunveia tou apBpou 15 otolxeio y).

(%) Diakité, o.1t., umoonpeiwon 7, okéyn 28.
(*) 0.m., okéyn 21.
(%) Qotooo, BAEne eniong evotnta 1.6.1 OXETIKA P TOV €L6LKO KivEuvVo KatL evotnTa 1.6.2 GXETIKA LE TNV £VVOLA TNG AVATIPOCAPHOLOUEVNG KALLAKAG.
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Elval epdaveg otL to AEE emBupetl va tovioel 6t Ta Sikaotrpla Sev TIPEMEL va apvoUVTaL TNV TPOCTAGLO TToU
npoBAEmEeTaL 0To GpBpo 15 aToLkelo y) pe TNV attohoyia OTLoLUTIO e€ENLEN EVOTTAEG GUYKPOUGELG SEV OVTLOTOLXOUV
OTO KATWTATO OPLO IOV ATaLTEITAL BACEL KAVOVWY Tou AAA 1) omoloudnAMoTE CUYKPLoLOU EWTEPLKOU GUVOAOU
KOVOVWV.

Ytn okédn 17 tng anoddaong Diakité, to AEE Siékplve 500 okEAN OTO MPWTO EPWTNUA OTO omoio énperne va Sobel
anavtnon: i) katd mooov n UTIOPEN ECWTEPLKNG EVOTTANG cUPPAENC TIPEMEL VAL EKTLUATAL BACEL TWV KPLTNplwv TTou
Beomilel to S1eBvEg avBpwLOTIKG SiKkaLlo® KAl ii) «OE TEPLMTWON TOU ToUTO SV LOXVEL, TIOLA KPLTHPLA TIPETIEL VAl
XPNOLUOTIOLOUVTAL YL TNV EKTIUNGN TNG UTTAPEEWC TETOLAG CUPPAEEWC [...]».

1.2.1.3. Edappoyr tou oplopol tou AEE

To AEE &ivel cadwg apvntikn andvtnon oto onpueio i), aAAd 6cov adopd To onueio ii) mapéxel amAwg tov oAU
GUVTOHO OPLOUO TNG KaBnuePVAC YAwooag. Q¢ ek TOUTOU, EVATIOKELTOL 0TA SLKACTAPLA va avamntuéouy Kat/n va
edapuoooLV ToV 0pLopd auTd otnv paén. O oplopdg tou AEE sival cadwe eupliTepog amd Tov oplopo tou AAA
Kol uropei va meptAapBAvel, yia mapddetlypa, EVOMAEC GUYKPOUTELG TIOU TIPOKUTITOUV O0TO TTAQULOLO TOU TTOAELOU
YLlOl TOL VOPKWTLKA OE OPLOUEVEC XWPEC TNG AATIVIKAC Auepkn (). Emopévwe, avdloya Pe TNV KOTAOTOON TG
XWPAG, EVOEXETAUL OE OPLOUEVEC TIEPLUTTTWOELG VO TIPEMEL Ta SlkaoThpla va anodacicouv av udiotatal £vomin
cuykpouan, urd tnv £vvola ou £8waoe g authv to AEE. MNa mapddetlypa, TapaxEg Kol EEYEPOELS ATIO TLG OTIOLEC
anouotdlel mMANpwCE ) o peyalo Babuod n xpron omlwy, dev daivetal va mAnpouv Tig mpounobéoelc. H xprion
OMAWV QIO POVN TNG EVOEXETOL VAL NV ETIOPKEL, EKTOC GV N XPHON AUTWV YIVETAL 0TO ECWTEPLKO EVOTIAWY OUAS WV
1 a6 £VomAeg opddeq. H UTtopén EVomAwy opddwy armod pdvn TnG eVOEXETAL VA NV EMAPKEL, Yo Tapddetypa, edv
oL eV AOyw opadeg Sev xpnoLpomololv otnyv npdén omAa. Oa MPEMEL EMIGNG VO UTTAPYOUV ATOSELKTIKA OTOLXELA
ouyKpoUoewV (6NAadH HoxwWV) LETOED QUTWV 1 UETAEY LA EVOTIANG OUASAG KOl TWV KPATLKWY SUVALEWV.

1.2.1.4. Anapaitntn n vapén 800 N MEPLOGOTEPWV EVOTTAWV OULASWV

O oplopog tou AEE dalvetal va amokAelel KATAOTACN OTNV Omola UTIAPXEL pia povo €vorAn ouada n onola
OUYKPOUETOL LE TOV EUPUTEPO MANBUOUO, TTAPOTL O YEVIKOG eloayyeAéag P. Mengozzi oTIC IPOTACELG TOU 0TV
umnoBeon Diakité [omwg ouvéRn kat otnv umtdBeon QD (Ipdk) evwriov Tou ayyAwkou Edeteiou (*)] urtootipiée otL
TPETIEL VAL KAAUTITETAL KAl N TIEPLTTTWON auth. QOTO00, L TETOLX KOTAOTACN EVOEXETAL VA EIVAL OXETLKA OTIAVLAL.

1.2.2. AweOvig évontAn ouppaén

Ztnv anodaon Diakité, to AEE dev emubiwée va oploeL Tn «SLeBvr évomAn cUppan», aAAd kot avaloyia mpog
OUAAOYLOTLKI) TOU O€ OXEON LLE TNV KECWTEPLKH EVOTIAN cUpPaEn», GalveTaL OTL KOL OTOV CUYKEKPLULEVO OPO TIPETIEL
va 600l To oUvnBeg vONUA Tou oTNV KABNUEPLWVH YAWOOO Kal, EMOUEVWG, O OPLOKOG Sev TPETEL val eTURAAAEL
KATWToTo 6pLo Katd to AAA. Mapola auta, evoéxetal (OMwg otV MePLMTWon Tou AAA) va UTIAPXOUV TIEPUTTWOELG
OTLG OTtOLEG pLa Xwpa BploKETOL O€ KATAOTOON ECWTEPLKAG Kot SLeBvoug évomAng oUppang tautdxpova.

1.3. Aduakpitn aocknon Biag

H «adiakpitn aoknon Blag» amotelel tnv mnyn tng e8IKAG popdng ocoPfapng BAABNG mou mpoacdlopiletal oto
apBpo 15 otolkeio y). KabBwg okomdg tng ev Aoyw Sldtagng elval n mapoyn (EMKoUpLKrG) MPooTaAciag oToug
QUAXOUG TTOU ULoTAVTOL TIG CUVETELEG TNG EVOTIANG CUPPAENG, N EVVOLA TNG «aSLAKPLTNG AoKNoNG Blag» TpEmeL
Va EPUNVEVETOL EVPEWCG,.

(%) C. Bauloz, «The Definition of Internal Armed Conflict in Asylum Law», Journal of International Criminal Justice (2014), . 11° C. Bauloz, «The (Mis)Use of IHL
under Article 15(c) of the EU Qualification Directive», oto D. Cantor kat J.-F. Durieux (gmp.), 6.1t., 0. 261.
(%) Court of Appeal (Hvwpévo BaoiAelo), QD (Iraq) v Secretary of State for the Home Department [2009] EWCA Civ. 620, okédn 35.
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OL OVAYKEG TIPOOTACLAG CUYKEKPLUEVNG OPASAC TTANBUGHOU QUAXWV COE LA XWPA N O Uia armo TG EPLOXEC TNG,
Sev mpémnel va kaBopilovtal pe BAcN Lo OTEVA TIPOGEYYLON TOU OPLOUOU TWV OpWV «aSLAKPLTN» Kal «Blay, aAAd
LE T(POCEKTLKI KAl OALOTIKN EKTLUNON TWV MPAYHATIKWY TIEPLOTATIKWY CE CUVOUACUO PE AETITOUEPN Kal OKPLRN
avaAuon tou Babuou Biag, 6oov adopd tn duon tng Blag Kat TV EKTOCN AUTAC.

1.3.1. OpLopdcg NG adtakptng acknong Biag and to AEE

Jtnv anodoaon nou eE£6wae otnv undBeon Elgafaji, to AEE amodpavOnke 6Tl 0 6pog «adLaKpLTN» onUAivel OTL
n Bia «umopet va emektabel o€ ATopa OVEEAPTATWE TWV TPOCWTTLKWV TTEPLOTACEWY TOUC» ().

To AEE €xel emionuavel Ot anatteital n Umapén «EEALPETIKAG KOTAOTOONGY yLa TV edapuoyr Tou dpbpou 15
OTOLXELO V) OTOUG apdxouc ev Vevel. Xtn okéPn 37 tng anddaong Elgafaji, to Alkaotiplo katéotnos cad£g otL
yla vol LoXUEL KATL TETOLO:

«[...] o BaBuodg tng adlakpitwg ackoUpevng Blag mou xapaktnpilel Tnv umod e€EALEN évomAn cUppaln ...
[mpémet va] givat téoo uPNAGG, WOTE UTAPXOUV OUGCLWOELG AdYOL VOl EKTLUATOL OTL 0 AOXOG O oroiog Ba
ETULOTPEPEL OTNV OLKELQ XWwpa 1, evEeXoUEVWE, Tteploxr Ba avtipetwrtioesl, Adyw TNS mapouciog Tou Kot
uUovov oto £6adog aUTAC TG XWPAC 1 TNG TIEPLOXAC, TPAYUATIKO Kivouvo va ekteBel oe ooPapn amei\f
Katd to dpBpo 15 otolyeio y) Tng odnyiog.»

1.3.2. NopoAoyia twv eOvikwv Sikaotnpiwv

Meta tnv anodaon Elgafaji, ta eBvika Sikaotrpla, avti va mpoonadrocouv va 0ploouv TEPALTEPW TNV €V AOYW
€vvola, emdiwéav va mpoodlopicouv otolxela tng puong Kal tng £ktacncg tng (BAéme pépog Il, evotnta 2.2
KATWTEPW). To edeteio Slokntikwy Stadopwv Tou Hvwpévou Baaotleiou (United Kingdom Upper Tribunal, UKUT)
anodavonke otL BoupLlotikég emiBéoelg N mupoPoAilopol:

«UIOpOoUV 0pBWG va XapaKTnPLOToUV adlakpltn acknon Blog umo tnv évvola OTL, MoPA TO YEYOVOC OTL
UTTOPEL VO £XOUV GUYKEKPLUEVOUC I YEVIKOUG OTOXOUG, EKBETOUV avarodeUKTA TOUG ArTAoUG AAXOUG TTOU
Tuxaivel va Bplokovtal 6To onuelo ¢ emiBeong, otov Kivduvo va anoTteAECOUV MAPATIAEUPEC ATIWAELEG,
OTWC TIEPLYPAPOVTAL OTO OKETTIKO TNG anodacnc. Ta XpnoLOMoLloUHEV LECA UITopEL va eival BOpPeg, oL
oroleg umopoLV va mAREouV katl AAAOUG TEPAV TOU GTOX0U TOUG, i TUPOBOALCUOL, OL OTtoloL CUVETAYOoVTaL
ULKPOTEPO OAAG TIPAYHATIKO KivOuvo TtapamAeupng anwAeLlog (%6).»

‘Ooov adopd Toug yevikoUg otdxoug, To UKUT avédepe to mapddeypa ekpnéewv Boupag oe moAuolyxvaota
MEPN, OTIWG AYOPEC I TOTIOUG OTOUG OTIOLOUG TIPAYLATOTIOLOUVTAL OpNOKEUTIKEG ALTAVELEG 1) CUYKEVTPWOELG (V).
Epunvevtovtag tnv anodaon Elgafaji, to yeppavikd opoomovdiakd Stoikntikd Sikaotrnplo (FAC) katéAnée oto
oupnépaopa Ot ev gival anapaitnto va kaboplotel av ol mpdgelg Blag ouviotouv napafiacn tou dteBvolg
avBpwriotikou Sikaiou, SLdTL n évvola tng Blag mou xpnotpomnoteitatl otnv OEAA eival eupeia (%). Ztnv €Bvikn
vopoloyla €xel eetaotel ektevwg o Babuog otov onolo mpémet va AapBdavovtal umtoyn oL EUUECEG CUVETIELEG
™G adlakpitwg aokouuevng Blag.

To yaAAko ZupBoUALo tng Emkpateiog €xel avadEépel wg mBavA xapaKTNPLOTIKA TG adldkpltng acknong Blag
€TUOECELG KOL TTOPAPLACELG TWV SIKOLWUATWY TOU APoyoU TANBUGCHOU KOl AVAYKOOTIKEG EKTOTLOELG (%°). TETOLOU
€(60UG XOPAKTNPLOTIKA UTIPXAV OTNV TIEPUTTWON ALTOUVTOC TIOU XPELACTNKE va TAfOEPEL LECW TTEPLOXWY TOU
Adyaviotav mou mARttovtay anod tétola Bia (*°): n extipnon dev anattoloe TV avaAUON TNG YEVIKAG KATAOTACNG
TIOU ETILKPATOUCE O OAOKANPN TN XWPA, AAAA LOVO OTLG OXETIKEG TEPLOXEG (3Y).

(%) Elgafaji, 6.1t., umoonpueiwan 5, okédn 34.

(%) Upper Tribunal, Immigration and Asylum Chamber (ebeteio Stokntikwy Stadopwv, THAKA LETAVAOTEUONG Kat acVAou) (Hvwpévo Bacilelo), anddaon tng
13n¢ NogpBpiou 2012, HM and others [Article 15(c)] Irag CG katd the Secretary of State for the Home Department, [2012] UKUT 00409(IAC), okédn 42.

(*)o.m.

(%) Bundesverwaltungsgericht (Feppavia), anddbaon tg 27ng Anpthiou 2010, 10 C 4.09, ECLI:DE:BVerwG:2010:270410U10C4.09.0, okén 34.

(%) Conseil d’ Etat (FaAAia), amodacn tng 3ng louhiou 2009, aptd. 320295, Office Frangais de Protection des Réfugiés et Apatrides katd M. Baskarathas, aptf.
320295.

(%) CNDA (FaAAia), anddpaon tng 11ng lavouapiov 2012, M. Samadi, apt6. 11011903 C.

(31) CNDA (FaAAia), anddaon tng 28ng Maptiov 2013, M. Mohamed Adan, aptf. 12017575 C.
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Ye 600 amodAcelg, To SLOKNTIKO SIKACTAPLO TNG Anpokpatiag tTng TAoBeviag mpoadloplaoe Toug akoAouBoug
TP AYOVTEG OL OTtoloL TPEMEL va AapBavovtal urtodn Katd Thv ekTipnon tou Babuou tng Blag: auaxot vekpol
KOl TPOLULOTIEG OE UAXEC, CUMTEPIAAUPBAVOUEVNC EVOEXOUEVNG XPOVLKA TIEPLOPLOKEVNG SUVOULKAG TOou aplBuol
TWV VEKPWV KOL TWV TPAUUOTIWY, 0pLOUOG ECWTEPIKA EKTOTIOOEVTWY, BACLKEG avOPWTILOTIKEC CUVONKEG o€
KEVTPA €KTOTILODEVTWY, cuumeplapuBavopévwy edodlacpol oe TPODLUA, UYLEWVAG Kal 0oPAAELOG KOL TOU
BaBuolL «aduvapiag Tou Kpdtoug» va dtachaiiosl BaoIkEG UALIKEG UTTOSOUEG, TALN, UYELOVOULKA TtepiBaAn,
£dobloopo oe TPoOdLUa, OO vePS. To SLOKNTIKO SIKAOTAPLO emiohpave OTL n afla Mou PooTaTEVETAL O
oxéon e to apBpo 15 atokeio y) Sev elval amAwg n «emMBiwon» Twv altoUVTwy AcUAo, aAd Kal n araydpeuaon
™G anavOpwnng petaxeipong (32). To avwtato SikacTtiplo TnG TAoPeviag kplve OTL OL WG AVW TAPAYOVTEC £ival
KVOULKA Auotteheic» (33).

1.3.3. ‘Ynatn Appooteia tou OHE yia toug Npooduyec (UNHCR)

Opolwc, n'Yroatn Appooteia tou OHE yla toug NMpdoduyeg Bewpel 6TL 0 6p0G «adLakpLtn» epAAUBAVEL «TIPAEELS
Blag ol omoieg Sgv £X0UV WG OTOXO CUYKEKPLUEVO QVTIKEIPEVO 1 PUOLKO TpdowTo, kabBwg Kat Tpagelc Biag ot
OTIOLEC £XOUV WG OTOXO CUYKEKPLUEVO OVTIKELMEVO 1 HUOLKO TTPOCWTTO, AAAA TWV OTOLWV Ol CUVETIELEG EVOEXETAL
va BAaouv aAa mpoowrta» (34).

1.3.4. Xapaktnplotikég popdEg adlakpitng acknong Piog os EVomAeg
oUPPAEELS

H ¢Von tne Blog pumopei va amotelel £vav amo Toug GNUOVTIKOUC TapdyovTeg tou kabopilouv av n Bila paivetol
va aokeital adtakpitwe. Napadsiypata tétolwy npdswv adlakpitw aokoluevng Blog puropsei va eival ta e€AG:
HallkéG oToXeUUEVEG POoUPLOTIKES emiBEoelg, aspomopikol BouBapdiopol, eMBECELS AvTOPTWY, TAPATIAEUPES
OMWAELEC O QUEDEC I TuXaieg eMIBEOELG 08 TTEPLOXEG MOAEWY, TLOALOPKIa, Kapévn yn, eEAsUBEPOL OKOTIEVUTEG,
taypota Bavdtou, emiBeoelg oe SnUOCLOUG XWPOUC, AeNAAGIEG, XPAON AUTOOXESLWV EKPNKTIKWY UNXAVIOUWY
K.ATL

1.3.5. O poOAog NG oTOXEVHEVNG Blog

‘000 TMEPLOCOTEPO QMO TNV eKTIUNON TNG dUONC TNC Blag MPOKUTITEL OTL 0 eVSLAPEPOUEVOC UTINPEE N Ba uTtApEeL
Bupa otoxeupévng enibeong, TOOO MEPLOCOTEPO Ba penel Ta SikaotrpLla va ipoBAnuatifovral kal va e€etalouv
€AV TO €V AOyWw MPOOWIMO SLKALOUTOL OTNV TPAYUATIKOTNTA TPOoTAcia WG TPOodhUYaG Kol OXL ETILKOUPLKA
npootaoia. Qotdoo, o kAbe mepintwon, Sgv umapxel Adyog va unv Aappavetatl umtodn n otoxeuuevn Bla katd
TNV avaiuon tou Babuol adlakpltng aoknong Blag otn oXETIKN TEPLOXN 1 TIEPLPEPELA TNG XWPOC. H OTOXEUHEVN
Blo mephapBavel TO00 £16LKN GO0 KAl YEVLKI) OTOXEUGT): OPLOUEVEC LOPDEG Blag, MOPOTL CTOXEUHEVEC, UTOPEL vl
BAAaYouv onuavtikd aplOud apdxwv (*°).

Mepattépw avaiuon Tou TPomou ektipnong tou Babpou adlakpitwg ackoUpevnG Blag mapéxetat oto pépog I,
OTLG EVOTNTEG 2.2 Kot 2.3.

1.4. Adoyw

Emkoupikn mpootacia Bdoetl tou apBpou 15 oTtolkeio y) mapéxetal o€ onoloSNToTe MPOCWIO OE OXECN E TO
OT0(0 UTTAPXOUV OUGLWEELG AOYOL VA TILOTEVETAL OTL, EQV EMLOTPEPEL OTN XWPA KATAYWYIG TOU, Ba AVTLUETWTIOEL
TIPOYHATLKO KivéUuvo va UTtooTEL coBapr KOl TTPOCWTILKY AEIAN KATA TNG {WNG 1 TNG CWHATIKAG OKEPALOTNTAG
Tou Adyw adlakpltng acknong Biag. Kplowwo otolxeio yia tnv e€€taon atttwdoug oxéong Oa elvatl o Babuog tng ev

(??) Alokntikd Sikaotrplo tng TAoBeviag, anodpdoelg tng 25ng ZemtepBpiov 2013, 1 U 498/2012-17 ko tng 29n¢ lavouapiov 2014, | U 1327/2013-10.
(3%) Avwtaro Sikaotrplo TG Anpokpartiag tng hoBeviag, anddaon tng 10ng Arpihiov 2014, | Up 117/2014.

(3*) UNHCR, Safe at Last?, unoonueiwon 2, o. 103.

(*) HM and Others, &.1t., utoonueiwaon 26, okéyn 292.



APOPO 15 STOIXEIO y) THZ OAHTIAZ TIA TIZ EAAXISTES AMAITHZEIZ AZYAOY (2011/95/EE) — 21

Aoyw Blag (%6). AapBavouévou untddn tou eupéog opLlopol TNG adlakpltng doknong Biag, n anaitnon arttwdoug
ouvadelag Sev mpénel va ebpapuoletal otevd. Ol GUVETELEG TNG adLAKpLTNG doknong Blag pumopet va eival téco
£UUEDEC OO0 Kal Apeoes. Ol EUUECEG CUVETELEC TpAfewy Blag, OTwg n MANPNG Katdppeuon NS dnudaotag Taéng
WG AMOTEAECHA TWV OUPPAewy, Ba TIPEMEL emiong va e€eTalovTal we Evav 0pLopévo Baduo.

Oa TIPETEL oL OLOTIOWVEG TIPAEELC OL OTIOLEG Elval ATOTEAECUO KATAPPEUONG TG dnUOCLag TAENS Kot AAAWV
£UUECWV CUVEMELWY TN adLaKpLTnG doknong Blag va Bewpeital 6Tl cuviotolv adlakpltn doknon Blag katd thv
£€vvola tou apBpou 15 ctolyelo v);

To 2008 10 yepuaviko FAC ékplve OTL oL afldmolveg mpaeLc Biag, oL omoieg Sgv teAolvtal amo éva armd Ta Pépn TG
ocuppaéng, Ba mpénel va Aappavovtat untodn HOVo Katd TV ektipnon tng duong tng coBaprg KoL TPOCWTTLKAG
amelANG KaTd TG {wng 1 TG owpatikng akepatotntag (*7). Katd to FAC, «oL yevikeég amellég KaTd TG {wng, ot
OTOlEC AMOTEAOUV QULYWE CUVETTELX €VOTIANG cUPpPaEng —yLa Tapadelypua, Adyw the emakoloudng emibeivwaong
TwV ouvONKWV epodlacpol— dev pumopolV va Aappavovtal urtodn atnv ektipnon Tt évtaong Tou Kvduvou»
(38) ka, wg ek TOUTOU, €V CUVLGTOUV ATELAN KATA TNV £vvola Tou apBpou 15 otolyeio y). To UKUT avayvwploe to
2010 6Tl N YeVIKA eyKANUATIKOTNTA, N omola mpokaei BAGBN otov amattolpevo Babud cofapotntag, umopsel va
elval ouvémnela évomAng cUppa&ng oto MAaicLo TNG Omolog maUouV va LoXUoUV oL 6UVHBELS SLATAEELS THPNONG TNG
Snuootag tagnc. Tofapn Katdppeuon TS SnUocLag TAng, N omola cuvemAysTal avapyia Kat eykKAnpatkdTnTa
Tou pokaAouv tn coBapr BAARN ou poPAEnetal oto dpBpo 15 cTolelo y), umopei va odnynoet oe adlakpltn
aoknon Bloag otnv mpaén, akoun kat av Sev ivatl autdg o okomog TG (3). Mpémel va udiotatal emapkhg arttwdng
ouvadela petafl g Blag kal tng cuppalng, aAld n adlakpltwg aokoVUEVN Bla TTOU TAATTEL TOUG AAXOUC
Sev eival anapaitnto va mpokalsital Apeca amnod TG avTlpayxopueveg TMAeUpEC (). 2to 16lo mvelpa, To YaAAKO
JupBoUALo TG Emikpateiag (*) kot To oAAavSLkd ZupBoUALo TG Enkpateiag (*2) amodavOnkav otL Oa mpémel va
AapBavovtot uTtoPn oL EUUECEG CUVETIELEG TWV EVOTIAWY CUPPAEEWV.

Opoiwg, n'Yratn Appooteia tou OHE yla toug Mpdoduyeg tovilel cuvadweg OtL MPEMeL va Aappavetal urtogn
n Katappeuon tg dnuootag Taéng mou MPOKUTITEL WG AMOTEAECHA aSLAKPLTNG doknong PBlag. Tuykekpluéva,
n Ny mpogheuong tg adlakpitwg ackoUpevng Biag dev sivatl ovowdng (43).

Aev pmopei va mpoPAedBel emi Tou apOVTOC av N vEa KAl EUPELD TPOGEYyLoN TG EvvoLag TNG EVOrAng cUppaéng,
v onoia epdpuoce to AEE otnv anddaon Diakité, Ba obnyroel eniong os eupUTePn AMOdoXA TWV EUUECWV
CUVETIELWV TNG adlakpitwg aockoUpevne Bilag wg adldkpltng doknong Bilag katd tnv évvola tou dpbpou 15
oTolxeio y).

1.5. Apoxog

1.5.1. NMpoowrnikd nedio edpappoyng tou apOpou 15 otoixeio y):
TepLoPLlETaL OTOUG OLUAXOUG

Elvat autovonto Ot N 181oTNTa ToU audXoU €ival amapaitnTo MPOoATALTOULEVO VLA VO UITOPEL Eval TTPOCWTTO va
TUXEL MpooTtaociag Bacel tou dpBpou 15 otowxeio y) (*). Eav o attwv dev elval apaxog Kal, wg €k ToUTou, dev
gumninteL oto apbpo 15 otolyeio y), Oa mpemel va eheyxBel av e€etaotnke, i Oa penel va e€etaotel, n Suavrotnta
xopnynong kabeotwrtog npoodpuya n mpootaciag Bacesl Tou apbpou 15 otoweia a) Kot B), EKTOC €AV O OULTWV
gumnimntel oto nedio edpappoyng Twv pnIpwv amokAelopoL (apBpa 12 kat 17). Tuvadn evEExetal va ival miong
o apBpa 2 kat 3 tN¢ EZAA (Ta omola §ev UTIOKELWVTAL OE PATPEG ATOKAELGHOU ).

(3¢) BAéme H. Lambert, «Causation in International Protection from Armed Conflict», oto D. Cantor kat J.-F. Durieux (em.), 6.1, 0. 65.

(3”) Bundesverwaltungsgericht (Feppavia), andédaon tg 17ng NospuBpiouv 2011, 10 C 13.10, ECLI: DE: BVerwG: 2011: 171 111U1 0C13.10.0, okéyn 23.

(%) Bundesverwaltungsgericht (Feppavia), anddaon g 24ng lovviouv 2008, 10 C 43.07, ECLI: DE: BVerwG: 2008: 240608U10C43.0 7.0, okédn 35.

(3) HM and Others, ¢.1t., utoonpeiwon 26, oképelg 79-80.

(%) O.1rt., okédn 45.

(*) Baskarathas, 6.1t., umtoonpeiwon 29.

(*?) Raad van State (K&tw Xwpeg), anddaon tng 7ng lovAiou 2008, 200802709/1, ECLI:NL:RVS:2008:BD7524.

(**) UNHCR, Safe at Last?, umoonueiwon 2, 0. 60 kat 103.

(*) C. Bauloz, 6.11., umoonpueiwon 23, 0. 253 — H emwouptkn npootacia Bdoet Tou dpdpou 15 oTolyEio y) MEPLOPIJETAL TTPOTEKTIKE OO0V APOPd TO IPOOWITLKO
teblio EQaPUOYIG TNG OE QUAXOUG UTINKOOUG TPITNG XWPAS 1) apdxous avidayeveic oL omoiot Sev mAnpoUv Ti¢ mpoUmoBETels yla T xopynarn tou KaGeoTwtog
npoopuya.
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1.5.2. MpooEyyLon Tou OPLOHOU N omoia EVEEXETAL VOL AITOPPLITTEL
OpLOMO Baoiopévo oto AAA

Aedopévng TNG eVPELAG KALLOKOG TwWV AOywv Tou aveémtuée to AEE otnv anddaon Diakité yia va amoppiel tn
xprion twv kpttnpiwv Tou AAA yLa Tov 0pLopo TG Evvolag tng évonAng oUppagng, Ba mpémnel va BewpnBel otL T0
AEE bev Ba amodexdtav €évav oplopo Tou apdyou Bactopévo oto AAA (*). AvtiBétwe, to AEE Ba mpoomnaBoloe va
Swaoel otov 6po To oUVNBEG vONUA Tou otnv KaBnuepwvr yYAwooa, Aappavoviag Tautoxpova unoyn to miaiclo
€VTOG TOU OTOLOU XPNOLUOTIOLELTAL KOL TOUG OKOTIOUG TIou eTUSLWKEL N pUBULON otnv onola evtacoetal (Diak-
ité, okédn 27). To yeyovog 6Tl akopn Kot oto mAaiclo tou AAA Sev umtdpyel opodwvia WG TPOg TOV OPLOUO TOU
CUYKEKPLUEVOU Opou (%), evioxUel Tnv amon mepl akataAAnAotnTag evog oplopol Baclopévou oto AAA.

Ot oplopol ou Sivovtal ota Ae€lka SladpEPouv oNUAVTLKA Kal, EMOUEVWG, Sev elval blaitepa XprioLoL Kal, G
KaBe mepintwon, 6ev umopouv va Bonbrnoouv, kKaBwWE MPOKELTAL YL €va vonua mou gival cUUPWVO LE TOUG
oKOTIOUG KAL TOUG 0TOX0UG TNG OEAA. Mo amAr eppnveia Tng KaBnuepvng yAwooog UImopel va elval OTL oL Apayol
elval ta mpoowmna ekeiva ou Sev eivat paxnTéG 1 Sev MOAEUOUY, dAAA O OPLOUOG AUTOG Elval TOOO CUVTONOG
wote 6ev pocBEtel kaveva ouolwdeg oTolxelo.

1.5.3. AldKpLon HETAEL OTPOATLWTLKWY KOL [N OTPOTLWTLKWY

ATO 10 yeyovog OTL to AEE mpoPAénel cadwg otnv anddaon Diakité otL EvomAn cUppaln pmopet va avakuet
QKON KAl XWPLG TNV EUTTAOKI TOU KPATOUG N XWwPLg TO KPpATOG va elval LEPOG TNG cUppagng («r otnv omola Suo
Il IEPLOCOTEPEC EVOTIAEC OUABEC CUYKPOUOVTOL UETAEY TOUCY), TPOKUTITEL OTL 0 OPOC XPNOLUOTIOLELTOL TPWTIOTWE
yla va SLOKPIVEL HETAEY U OTPATIWTIKWY KOL OTPATIWTIKWY. OL OTPATIWTLKOL Hropel va meplhapBdvouv tooo
MEAN TWV EVOMAWVY SUVAEWVY TOU KPATOUG 1) TNG 0LCTUVOULAG 000 Kal LEAN OUASWV EMOVACTATWY I OTACLACTWY
(oL omolol kaAoUvTal EVIOTE «ATAKTOL LOXNTESY).

1.5.4. Apayot = OAoL oL pn LoXNTES;

Edv mpéemneL va xpnotpomnotnOei n £évvola mou £xeL 0 Opog «Apaxog» oto SteBveg Sikalo avBpwivwy StkatwUATwy
(AAAD) (77) (6mou avayvwplletal oAoéva TEPLOGOTEPO N CUUTANPWHATIKOTNTA Tou AAAA kot Tou AAA), Ba
TipEmnel evéeyopévwe va armodoBbel otov 0po n évvola Tou Sivetal e AUTOV GTO KOO, OTIC TECOEPLG CUUPBAOELS
™G feveuing tou 1949, dpbpo 3: «ta mpdowmna, atwva dev AapBdavouv ar’ eubelag uépog 1¢ tag exBpompatiag,
GUUTEPNAUPBAVOEVWY KOL TWV TIPOCWTIWV TWV OVNKOVTWV £1G TA eVOTTAOUG SUVAELG, ATva KatéBeoay Ta OmAQ,
WG KoL TA TPOOWTA, ATWVA €TEBNCAV EKTOC LAXNG [...]». To TeAeuTaio TUAUA TS dpAong autrg utodnAWVEL OTL
n madaon TG CUUUETOXNG o€ exBpompalieg dev emapKel €éva MPOowWo MPEMEL va AAPEL evepyd HETPA YLO TNV
areUmAokr) tou ().

(*) Agv umdpyeL aylog oplopdg oto AAA, aAAG 0 opLopog tou G. Mettraux, International Crimes and the ad hoc Tribunals (OUP, 2005), Bswpeital eupéwg OtTL
QTTOTUTIWVEL TOV OPLOPO TOoU €BLULIKOU Sikaiou” opilel TOUC ApAXOUG WG Ta TPOowWra ekelva tou Sev giva, i Sev eivat mAEov, UEAN TwV payOueVWY SUVAUEWY
1 0PYQAVWUEVNG TTPATIWTLKIG OUASAG TTIOU AVIKEL OE EVA QIO TA AVTIUOYXOUEVA UEPN. £TO AAA TPOPAETETAL TEKUAPLO UTIEP TNG TTPOOTOCLAG Kat To dpBpo 50
napaypadog 1 Tou GUUIANPWHATIKOU TPWTOKOAAOU | Twv cupBdoewv Tng Meveung opilel OtL «[o]e mepintwaon mou avakUyel aupLBolia ya To av éva dTouo
elvat 16LWtne, to npéowno auto Ya ewpeitat 6t eivat tbLwtne». BAEne eniong E. Wilmshurst kat S. Breau, Perspective on the ICRC Study on Customary Interna-
tional Humanitarian Law (CUP, 2007), 0. 10-11, 111-112, 406.

(*) NapdtL eival kpiolog yla tnv apxn tng Stakplong tou AAA, otn pelétn tng AteBvoug Emtportig tou EpuBpol Staupol (AEEZ) yia to eBLukod AAA o kavovag
1 poPAéneL Ta €§1G: Ta uEpn TG aUppaéns MPEMeL var SLAKPIVOUV MAVTOTE PETAEY auaxwv kat poaxouévwy [J. Henckaerts kau L. Doswald-Beck, Customary Inter-
national Humanitarian Law (CUP, 2005)].

(+) Ttnv awtohoyikr) okéWn 24 g OEAA mpoPAémovtal ta e€AG: «Eival avaykaio va BeomioBolv kowd kputripla Baosl twv onoiwv Ba anodaciletal av ot
attouvteg SeBvry mpootacia Sikatovvtal 1 OXL EMIKOUPLKAG tpooTaciag. Ta ev Adyw kputripla Ba mpémet va avtdouvtal and TG Slebveilg uMoXpEWTELS TTou
QTOPPEOUV OO VOULKEG TIPALELG TtEPL SIKOLWUATWY TOU avOpWITOU Kal TLG TPOKTIKEG Ttou udioTavtal ota Kpdtn HEAN.» O yevikdg eloayyeléag P. Mengozzi
EMLONHAVE OTLG TTPOTAOELG TOu otV uTtdBeon Diakité OTL Ao TG TPOMAPACKEUAOTIKEG EPYACIES TNG 08NYIOG CUVAYETAL OTL €N €VvOLa TNG ETUKOUPLKAG TipoaTaciag
otnpiletal ota Stebvr) Keipeva OXETIKA e To SIKOLW AT TOU avOpwmou».

() Ztnv anddaon mou e€£8woe tnv 1n louiov 1997, otnv undBeon Kalac katd Toupkiag, mpooduyn aptd. 20704/92, to EAAA amoddvOnke Ot «emiAéyovtag
otpatiwtikh otadlodpopia o k. Kalac anodéxBnke pe tn BEAnon tou éva cUOTNHA OTPATIWTLKAG TelBapyiag, To omoio cuvendyetal, €k tng ¢puong Tou, To
evBexOpevo va Tou emBANBOUV OPLOHEVOL ATtd TOUG TEPLOPLOMOUE TWV SIKALWHATWY KAl TwWV EAEUBEPLOV TWV HEAWV TwV eVOTIAWVY SUVALEWV OL ortoiol Sev
propoUv va e BANBoUV O U oTpaTWTIKOUG» ' BAENE emtiong anddoaon tou EAAA tng 8ng louviou1976, Engel k.ATt. katd Katw Xwpwv, tpooduyég aptd. 5100/71
KA, okéPn 57. Mevikotepa, oto mAaiolo tou AAAA Bewpeital ohoéva TEPLOCOTEPO OTL, OE OXEON HE KOTAOTAOELG EVOTIANG cUppaéng, To AAA Sladpapartilet
GUMITANPWHATIKO POAO KOL CUVLOTA OTnV Tipaypatikotnta lex specialis: BAéme Orna Ben-Naftali (emup.) International Humanitarian Law and International Human
Rights Law, OUP, 2011, c. 3-10.
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H mpoaoéyylon auth avilkatontpiletal oe apkeTEG eOVIKEG amodaacels. Xtnv anddacn ZQ (serving soldier) (*),
To Sikaotrplo Tou Hvwpévou Baothelou mou elval apuodlo yia B€pata acUAou Kal petavacteuong (United
Kingdom Asylum and Immigration Tribunal, UKAIT) emwoniuave 6ti, oto mAaiclo tou AAA, To yeyovog OTL €vag
OTPOTLWTNG Elval €KTOG uTNPeoiag A amwy yla Adyoug uyelag Sev tov KabloTtd amapatthtwe auayo. To UKAIT
napenepPe otnv anodaon mou e€€dwaoe o TUNHA epécewv Tou AteBvoucg Mowikol AlkaoTtnpiou yla Tty mpwnv
MnouykoohaBia (AMAmI) otnv umoBeon Prosecutor katd Blaskic (*°) to omolo, otn okéyn 114, emonuave ta
€€NC: «N OUYKEKPLUEVN KATAOTAON TOU BUUOTOC KATA TOV XpOVo TEAEONG TwV aflomovwy Mpafewyv [eykAnpata
TIOAEHOU N EYKAAUATA KATA TNG avOpwmoTnTag] evEEXETAL va UNV lval KABOPLOTIK YLa TOV XOPOKTNPLOUO TOU
WG apayou 1 un. Eav eivat mpdypatt péAog €VorAng opyavwaongc, To YEYOVOG OTL eival AOTIAOG  EKTOG PAXNG KOTA
TOV XPOVO TEAEONC TWV OELOTIOWVWY TIPALE WV eV TOU TAPEXEL KABEOTWE Apd)ou». ItV anddacn HM and Others,
o UKUT KatéAnée 0To cupmépacpa OTL 0 OPLOPOG TOU OUAX0U SeV TPETEL va TIEPLAAUPBAVEL «KAVEVO TIPOCWTTO
To omolo eunMAEKeTaL o€ £VOTAn cUppPaén», oTov omoio mephapBavovtal ta PEAN TwWV EVOTAWV SUVAUEWV 1 TG
aotuvopuiag (*1). Zuudwva pe t Aebvr Emtponr Tou EpuBpou Itaupou (AEEY), dpaxol o un Siebveic évomieg
oupPGEeLg eival «ONa Ta MPOCWTTA Ta omola Sev elval HEAN TWV KPATIKWY EVOTIAWV SUVALEWV 1] 0PYOVWUEVWV
£VOTIAWV OHASWV €VOC €K TWV AVTLLOXOUEVWV UEPWVY.

1.5.5. E&aipouvtatl amnod tov 6po «apaxow» OAa tTa HEAN TWV EVOTAWV
SUVALEWV Kall TNG A0TUVOULAG;

Aedopévou OtLTo AEE Bewpel OTL yLa Tov mPoadLloplopo TNE onpaciag Twv Bactkwy 0pwy MPEMEL va AapBavetol
uTto N TO TAALOLO EVTOC TOU OTOLOU QUTOL XPNOLUOTIOLOUVTAL KAl OL OKOTIOL TTOU ETILSLWKEL N pUBULON oTNV oTtola
evtaooovtal (Diakité, okén 27), evééxetal va mpénel va arnodobel otov 6po «apoyog» eupUTEPO VONUA WOTE
va UTIOSNAWVEL KABE TIPOGWTTO TTOU €ival pn LaXNTAG 1 8eV elval TOAEULOTAG A KAOE TPAoWTTo EKTOC LAxNG. Katd
OUVETTELQ, EV AVTIOLOEL, yla MOpASelypa, TPog TN davopevikr B£on tou AAA, péENOG Twy evOMAwY SUVAUEWV
1 TNG aloTUVouLog To omoio Ba aVTLUETWTTL(E TPAYUATIKO Kivduvo coBapr¢ BAGBNG LOVO EKTOG UTINPESLOC OTNV
TieEpLPEPELA 1] OTNV TEPLOXN KATAYWYNGS ToU Ba Umopoloe eVEEXOUEVWE VA XOPAKTNPLOTEL Gpaxos. Me Bdon
TO OKEMTIKO TNG amodaong otnv unobeon Diakité, pmopel va BewpnOel OTL To AlKAOTNPLO EKPLVE OTL O OPOC
TPEMEL va poodlopiletal pe BAcN MPAYUATIKA TEPLOTATIKA KAl VO UNV armodidet éva mpokabopLloUéVOo VOULKO
kaBeotwg (°2).

1.5.6. ApKein oAl GUUHETOXN O £VOMAN OMAdA yLa va AIOKAELOTEL
TO KOLOEOTWG QLAXOV;

Bdoel tng ouAdoylotikng tou AEE otnv antddaon B kat D, (°3) Sev Ba Atav opBoO va cuvaydyel kaveic otL éva
TPOOWTO SeV AMOTEAEL AUOXO HOVO amd TN CUUUETOXN Tou o€ €vormAn opdda. ftnv undéBeon B kat D, n omoia
adopolios TNV hAPUOYH TWV PNTPWV ATOKAELOHOU Ao TO KaBeoTwG tou mpdaduya tng OEAA, to AEE apviBnke
va ipoPel oe autopateg eEopoLWOELS Pe Baon elte T amodpdoelg tou SupBouliov Aodaleiog tou OHE eite
TI§ paelg tng EE mou ekdidovtal oto mAaiolo NG KoWAC EWTEPLKAC TIOATIKAG Kol TTIOALTIKAG aloddAsLac. tn
okéPn 89 tng anodaonc B kat D, to AEE amoddvOnke étL ev udiotatal eubeia oxéon petafd Tou 0pLOROU TWV
TPOUOKPOATLKWVY TPAEEWV OTOV GUYKEKPLUEVO TOopEA KaL atnv OEAA «boov adopd TouG EMLELWKOUEVOUG GKOTIOUCY.
Emopévwg, «8ev Skatoloyeital n appodia apxr, otav npotibetal va e€alpEosl TPOCWTo armd To KAOECTWE TOU
npooduya [...] va Baciletol amoKAELOTIKWE TN GUUETOXA TOU O 0pyAvwaon Tou meptAapBAveTal og katdAoyo
TIOU KATAPTIOTNKE €KTOG TOU TAALGioU Tou kaBlépwae n odnyia». H mapoucio og katdloyo f n umaywyr os
TIPOPBAETIOUEVO OPLOUO BEV IPETEL VOL UTIOKABLOTA T UELOVWHEVN AELOAOYNON CUYKEKPLUEVWY YEYOVOTWY. OUTE
«N OUUUETOXN OTLG SpOOTNPLOTNTEG TPOUOKPATIKAC OPYAVWOEWC [...] EUMIMTEL KAT' OVAYKN KAL AUTOUATWE GTOUC
Adyoug amokAelopou [...] Tng odnyilag».

(*) Asylum and Immigration Tribunal (Swaotiplo apuddio yia Bepata acvhou kat petavaoteuong) (Hvwpévo Baoilelo) (mpokdtoxog tou UKUT), amddaon tng
2ag AskepBpiou 2009, ZQ (Serving Soldier) Iraq v. Secretary of State for the Home Department, CG [2009] UKAIT 00048.

(%°) ANATT, tuApa edéoewy, anodacn tng 29ng louliou 2004, Prosecutor katd Blaskic, utoBeon apiB. 1T-95-14-A.

(**) HM and Others, ¢.1t., utoonpeiwon 26 napatiBetal eniong otnv anddaon ZQ (serving soldier), 6.1 unoonueiwon 49.

(%?) C. Bauloz, 6.1t., umoonpeiwaon 23, unooTtnpileL OTL £vag 0PLOUOG BATLOUEVOG OE TIPAYUATIKA EPLOTATIKA D TPETEL VO TIPOTUUATAL OTTO KATOPLOUEVES VOULKES
KQTNYOpPLES OL OTTOLEG ETUKEVTPWVOVTAL O UTEPBOALKA aUOTNPA KAJEoTWTA.

(**) Anodaon tou AEE (tpnpa peilovog ouvBéoewg) tng 9ng NoepBpilou 2010, Bundesrepublik Deutschland katd B kat D otig ouvekSikaoBeioeg umobéoelg
C-57/09 kat C-101/09.
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1.5.7. Evéeieig kaBeotwTtog apdyov

Aedopévou Ot bev uTtapxeL avtopatn edappoyrn oplopol amd to AAA ) and dAAo e§wyevEG GUVOAO KAVOVWY
Swatou Kkat OtL, avtBETwg, OonMwe cuveRn otnv unoBeon B kat D, to AEE amautel «mAnpn géétaon dAwv twv
SLaitepwv MEPLOTACEWY KABE MEPUTTWOEWGY, oL akoAouBeg evbeigelg (oL omoieg dev cupdwvolv Kat' avaykn
peTagL Toug) evOEXETAL VAL ELVOL XPIOLUEG:

® Apaxog eival TpOCWTTO TO OTIolo SEV AVIKEL OTA AVTLLOXOUEVA LEPN KAl ETILSLWKEL AMAWG va cuveyioel tn {wn
TOUu, AVeEAPTNTA ATO TNV KATACTACON TNG oUPPAENG.

® To yeyovog OTL £va TPOCWTO elval AOTAO eVEEXETAL va KNV apKel yla va BewpnBel to ev Adyw Mpocwmo
apaxog, kabwg Ba mpémel eniong va £xeL oUSETEPO pOAO oTn cUppalh.

* MPOOWTA TA OTOLO CUMMETEXOUV Ue TN BEANnor toug o€ €vomheg ouadeg dev eival miBavo va BewpnBboulv
AapoyoL.

e Qalvetal OTL OKOTOG TOU OPLOMOU TOU OUAXOU €lval va OTTOKAELOTOUV Ol CUMMETEXOVTEG OE TIOAEUO Kal,
ETIOUEVWG, O OPLOPOG KOAUTITEL TPOCWTA Ta omola v oUMPETEXOUV 1 v Ba CUUUETEIXOV evepyd o€
exBpormnpatiec.

* Qa MpPEMEL VA SLEPEUVATOAL O POANOG EVOG TIPOCWTIOU OTNV 0pyAvVwWaor. To {ATNA TOU av EVa IPOCWIIO EVIPYNOE
(n Ba evepyouoe) umo ocuvBrkeg e€avaykacpol Ba TpEmel va Aappavetal untogn. And tv aAAn mAEupQ,
Ba mpénel emiong va AauBavetal umtdyn, ya mapadelypa, To yeyovog OTL ol GOLVOUEVIKA QOO TIOALTLKOL
EKTIPOOWTTOL 0TO MAQiCLO €€€yepang UMopel va euBUvovTal yla amodAoELG OL OTIOLEG £XOUV WC AMOTEAECA TOV
Bavato mpoownwv.

e Mpoéowna ta omoia epyalovtal oe WOpUUATA TOU OTPATOU, CUUMEPNAUPBAVOUEVWY TWV OTPATLWTLKWY
VoooKoMEelwv, evééxeTal va elval SUokolo va BewpnBolv AGuaxol, eVw UTIOXPEOUVTAL VO UTIAKOUOUV OE
OTPATLWTLKOUG KAVOVEG KOl EVTOAEG,.

* MPOOWTO TO OMOl0 OOKEL N OTPATIWTIKO KABrKOV OToV oTpaTd, OMWE £vag Latpdc, Unopel va BewpnOetl
QUOXOG, EKTOC EQV 1N B€01N TOU GUVETIAYETAL OTPATLWTLKO BaOUO.

¢ H anouoia otpatiwtikol Babuol SleukoAUVEL TNV TTPOBOAN TOU ETUXELPNUATOC OTL EVO TIPOCWTIO EXEL €K TWV
TIPAYUATWY KABEGTWE AUAXOU.

e To apBpo 43, pe titho «EvomAeg SUVARELG», TOU GUUTIANPWHATIKOU TIPWTOKOAAOU TwV cUPBACEWVY TNG MEveung
™G 12n6 AuyoUotou 1949 nou avadEpeTal oTNV MPooTacia Twv BUUATWY Twv SLeBVWV EVOTAWV GUYKPOUGEWV
(mpwtokoAAo 1), 8 louviou 1977, e€alpel amd Tov OpLOUO TWV EVOMAWY SUVAPEWV «TO LATPLKO TIPOCWTILKO
KOL TOUG OTPATLWTIKOUG LEPEIG TTOU KaAUTTovtal amod 1o apbpo 33 tng Tpltng cLUBACNGY. ZTPATLWTLKOG
LATPOG OE OTPATLWTLKO VOCOKOUELO TIOU 8EV CUUUETEXEL O MAXEG Mmopel va BewpnBel OTL aokel ouolaoTikd
avOpWILOTLKO, KAl OXL OTPATIWTLKO, Kabrikov, tpodyovTtag To Sikaiwpa otn wr, OnMw AUTO TPOoTATEVETAL
ard Tov Xaptn Kat tnv EXAA (*4).

e H omtikn avtiAnyn eival éva amo ta KPLTHpLa avayvwpLlong Twy oUaxwy Kal tTng SLAKpLonG ToUuG amo Toug
paxnTtég. Ma tov kaboplopod tou kabeotwTtog, eivat avaykaio va e€eTaleTal Lovov To KabrKov Tou TPoCwWIou
WG KN ORAaxou Kabwg Kol To EPWTNMA av To ATopo Ba UopoUae VA XOPOKTNPLOTEL WG N APAXOG KOTA TNV
eMLoTpodr tou.

1.5.8. MeAAovtootpadng EKTipnon

Aev mpénel va mapaBAEmeTal OTL, KATtd TV eKTipnon Twv attjoewv SleBvolg mpootaciog, ta Skaothpla
npoBAnuatilovtal MPWTIOTWE yla Tov UTTOBETIKO Kivouvo Katd tnv emotpodn, 6nAadn ywa to mowa Ba eivat
N KATAOTAGCH TOU ALTOUVTOC €AV ETILOTPEWEL OTN XWPA KATOYWYNG Tou. Ta EPWTHMOTA OXETIKA UE TO AV €va
MPOCWTIIO ATAV TTPONYOUUEVWE AUOXOG N HoxNTAC/MoAeptotrg Sev Ba kaBoploouv amapaltitwe to av Ba eivat
(7 Ba BewpnBel OTL elval) AUaxog | LAXNTAG/TOAEULOTAG KOTA TNV ETLOTPOGN TOU.

(5*) BAéme, m.x. Emutpornn yia ta avBpwriva Sikatwpata, anddaon tng 10ng louliov 1984, Stewart katd Hvwpévou Bao\eiou, mpoaduyr aptd. 10044/82, okédn
15, «n évvola OtL 1o Sikaiwpa K&Be mpoowrnou otn {wr TPOCTATEVETAL ATtd TOV VOLO» UTIOXPEWVEL TO KPATOG OXL LOVO va punv adatpei «oKOTIHWE» {WEG aAAd,
emumAéov, va AapBavel kKatdAAnAa LEtpa yla thv mpootacia tng {wng. H cuykekpLuévn undBeon adopoloe T epappoyr Tou apbpou 2 mapdypadog 2 tng EZAA.
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1.5.9. e nepintwon apdiBolAiog

Edooov edapuoletal mMpooeyylon BacLopEévn OTO TPOYUATIKA TIEPLOTATIKA Yl TOV KOBOPLOpO Tou av éva
TPOOWTO €lvat dpaxog (dnAadn, av Ba lvat dpaxog Katd tnv emtotpoodr tou), Ba mpémel va Sivetal onpaocia
otnv apxn cuudwva pe tnv onola, Katd o apBpo 50, mpwto e5APLo, TOU GUUTANPWHATIKOU TIPWTOKOANOU |, e
T(tAo «OpLOpOG TWV LBLWTWV KAL TOU apdyxou MAnBuopoU»: «o€ Tepinmtwon mou avakU el apdiBolia yia to av
€va dtopo givat LBlwtng, To Mpdowmo auto Ba Bewpeitat Ot eivat Ldlwtng».

To Belykd ocupPoUAlo évdikwy Stadopwv mou adopolv aAlodamouls (*°) ékpve OTL, 0 OXEon ME attouvia
0 oTtoloG £lxe CUVEPYAOTEL LLE TIG ApXEG AoUAOU otnv poomtdBeta umtofoAng aitnong, Ba mpéneL va avayvwpiletal
TO EVEPYETNHA TNG apdLBOALAG KOL TO €V AOYW TIPOCWTTO va Bewpeitat Apaxog.

1.5.10. NpwnV HaXNTEG KL AVOYKOLOTIKA 0TPATOAOynon

‘Ocov adopd Toug MTPWNV HaxNTES (CUUMEPIAAUBAVOUEVWV TWV AVAALKWY OTPATIWTWY), Oa tpénetl va AapBAavetat
umodn OtL o okomog tng OEAA Sev eival va Beomioel mpooBeTeg pATPEG AMOKAELOUOU, al& va ipoodlopioet
Ta pdowma mou xprnlouv mpootaciog. Katd kavova, ol pATPEG amokAELoUoU Ba TpEmel va e€etalovtal Povo
O€ UETAYEVECTEPO OTASLO0. To YAAALKO €BVIKO SIKAOTNPLO TIOU €ival appodilo yla Béuata acUlou amodpavenke
oe unoBeon nou adopoloe Adyavo, OTL TPWNV CTPATLWTNG, O OTOLOG ATIOXWPNOE ANd ToV Adyavikd oTPaTO,
umopet va BewpnBel apayog (°°).

H Yratn Appooteia tou OHE yia toug Mpooduyeg cuvéoTnoe TV epapuoyn Thg akoAoubng mpoogyyLlong:

«ZXETIKA, 0 OPOC “auaxoc” oto apBpo 15 otolyelo y) dev MPEMEL VA XPNOLUOTIOLELTAL YLO TOV QTIOKAELOUO
TIPWNV TIOAEULOTWYV TIOU ATIOSELKVUOUV OTL £XOUV amapvnBOel TG OTPATIWTLKEG TOUG SpacTnPLOTNTEG. Agv
amokAeleTal Kat’ avaykn and tn Siebvr) mpootacia 6moLog UTHPEE TTIOAEULOTAG €AV ELMKPLVA KOL OPLOTIKA
€xeL amapvnBel Tn oTpatiwtikn §pacn. Ta KPLTHPLA yla TN CUVEPOUN TWV OXETIKWY TPoUToBEécewy ot
TIAPOUOLEG TIEPLITTWOELS oploTnkav pe cadnvela amno tnv Ektedeotikn Emtponr) tou Mpoypdpupatog Tou
‘Yriatou Appooth tou OHE yia toug Mpooduyeg (°7). »

AUTO onpaivel OTL mpwWNV HoXNTAG, W8lwg edv ATAV TPONYOU UEVWG LEAOG TWV EVOTTAWY SUVAEWY TOU KPATOUG,
umopet va e€akoAouBroet va Bewpeital paxntng Katd tnv emotpodn Tou.

Jtnv kabodnynon mou e€€dwaoe otig 15 Maiou 2013 yia tn Stadikacia acUAOU OXETIKA HE TV avOPWITLOTIKN
npootacia, To Yrnoupyeio Ecwtepkwy Tou Hvwpévou BaaotAeiou emiorpave OTL HOVO TIPOYUOTIKOL (U LaxnTES,
Sn\adr mpdéowma Ta omoia 8ev AVAKOUV OTA OVTLHMAXOHEVA UEPN, TIANPOUV TIC TPOUTOBECELC TOPOXAG
npootaciag Bacel Tou apBpou 15 otolkeio y): «oe autolG pumopet va mephapBavovtal mpwnv LaxNTEG oL omoiot
£Xouv amapvnOel mpayUaTIKA KAl LOVIIA TNV EVOTIAN §paaTnploTnTay.

MeVIKA, alTwV 0 omoiog atpatoloynOnke avaykaoTikd (°8) wg oTpaTiwtng/Haxntng Sev xavel yla tov Adyo auto
TO KABEOTWEG TOU WG apdxou, ald, Omwe cupPaivel kal 0TV MEPIMTWON TWV OVAAKWY OTPATIWTWY, dpaivetal
OTL yla tnv emiluon tou INTAUATOC, N TIPOCEYYLON ToU TIPEMEL va edapuooTel Ba mpénel va Aapupavetl urtodn
TO TIPAYUOTIKA TIEPLOTATIKA, KAt avaloyia mpog autryv mou edpdppoce to AEE otnv umdbeon B kat D: BAEme
avwtépw 1.5.6.

(°°) Conseil du contentieux des étrangers/Raad voor Vreemdelingenbetwistingen (BéAyto), anddaon tng 4ng AekepBpiov 2007, untdBeon 4460.

(%) CNDA (FaAAia), anddaon tng 24ng lavouapiouv 2013, M. Miakhail, apt8. 12018368 C+.

(*7) ©éoelg tng 'Yratng Appooteiag tou OHE yia toug Mpdoduyeg yia tnv Emkouptkr) Mpootaoia tng odnyilag tng EE yia tv avayvwplon tou kabeotwtog
TOU TIPOChUYA OTLG TTEPUTTWOELG GOPAPNG KOL TIPOOWTILKAG AIEAAG KATA TNG LW 1 TNG CWHOTIKAG AKEPALOTNTAG QUAXOU AOYW adLaKpLTnG aoknoews Biag,
lavoudplog 2008, o. 7. AlatiBetat otn SlevBuvon: http://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=4c22ffde2

(°8) Mpémet va yivetal SLakpLon PeTagy MPOoWNWY ToU oTpatoAoyouvtal cUudwva He To SIKALO TNG XWPOG KATAYWYHG ToUuG (SUVALEL TOU OTIOlOU N OTPATIWTLKNA
Onteia prnopel va eival UTIOXPEWTLKA) Kol TPOCWTWY OV avaykalovtat mapd tn BEAnon toug va evtaxBouv oe pia €vomin opdada: BAéne cuvadwg UNHCR
Guidelines on International Protection No. 10: «Claims to Refugee Status related to Military Service within the context of Article 1A (2) of the 1951 Convention and/
or the 1967 Protocol relating to the Status of Refugees», 3 Aekepppiov 2013, Slaitepa mapdypadot 35-41.


http://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=4c22ffde2
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1.6. Zofapn Kal MPoowrK anelAn

Baoel Tou apbpou 15 oTolelo y), 0 altwv unoxpeouTal va amodeifel OTL udloTatal MPAYUATIKOG Kivéuvog va
avTiueTwrioel coBapr) amelhr BAABNG Kot XL AMAPALTATWG VA UTIOOTEL CUYKEKPLUEVEG TTPAtels Blag. H amelln
Bewpeital cuPDUNG HE LA YEVIKN KATAOTACH cUpPaEnG Kol autog €ival, OUCLOOTIKA, 0 AOyoG yla Tov omolo
I OUYKEKPLUEVN SLaTagn KaAUTITEL €vav YeVIKOTEPO kivouvo BAABNG oe oxéon ue to apBbpo 15 otoweia a) f B):
BAéme anodaon Elgafaji, okéelg 32-34. Itnv okéPn 45 to AkaoTrplo avadEpeL Ta eENC:

«Ta Toug Adyouc auToUG, To AlkaoTrplo (TURpa peilovog ouvBéoewc) amodaivetat: To apBpo 15 otolxeio y)
¢ odnyiag 2004/83/EK ..., o cuvduaoud pe to dpBpo 2 otolyeio €) g iblag odnyiag, ExeL TNV évvola OtTL:

— n unapén coPBapng Kal MPOCWTILKNAG AMEIANG KATA TNG {WNE N TNG CWUOTIKAG OKEPALOTNTAG EVOG
QLTOUVTOG ETILKOUPLKA TpooTacia dev e€aptdtal amo tnv nmpoundbeon tng anodeléews ek LEPOUG TOU
QLTOUVTOG OTL N amelAn Tov adopd eLEIKWE AOYW TWV XOPOKTNPLOTIKWY TN KATAOTACEWG TOU”

— n Umapén tétolag anelAng unopel, kat' efaipeon, va BewpnOel amodedelypévn otav o BabBUOS TG
adlakpltwg aokolUeVNG Blag mou xapaktnpilel tnv und e€EAEN EvomAn cUppagn kat Aappavetal umoyn
amnd TG apuoSLeg BVIKEC apXEC OL oTtoieg eMAQUBAVOVTAL TWV OITHOEWV TtEPL EMIKOUPLKNG TPOCTACLOG
N anod Ta SkaoTnpLa KPATOUG MEAOUG EVWTILOV TwV omolwv mpooBaiAetal anddacn mepl amoppidhewg
TETOLOC OUTAOEWC Elval T000 UPNAGC, WOTE UTIAPXOUV OUCLWEELG AOYOL VAL EKTLUATOL OTL O ARLAXOC O OTIOL0G
Ba emioTpéPel 0TV OLKela Ywpa 1), EVOEXOUEVWG, Tieploxn Ba avtiueTwriosl, Aoyw TnG mapouaciag tou
Kal pévov oto €6adog auTr¢ TNS XWPAS 1N TNG MEPLOXAG, TPAYHATIKO Kivduvo va ekteBel otnv ev Adyw
anen.»

1.6.1. TevikO¢ Kivéuvocg Kol EL8LKOG Kivéuvo(g

Ao tnv avdaAluon tou AEE otnv anodoaon Elgafaji, kabiotatal cadég 6t n UTapén coBapnc Kol TTPOCWTTILKAG
amelAng katd TG LwNG A TNG CWHOTIKAG OKEPALOTNTAG TOU altoUVTog Sev UTIOKELTOL 0TV TpoundBeon va
TIPOCKOUIOEL O ALTWV ATOSEEELC OTL ATTOTEAEL CUYKEKPLUEVO OTOXO AOyw TapayovTwy mou adopouyv ldIKA T
TPOCWTILKI TOU Katdotach. O attwv propel va BewpnOel OTL Slatpéxel yeviko kivouvo TEToLlaG melAng Ay,
kat' e€aipeon, o PabOuUoC Tng adlakpitwg ackoUpevng Biag mou xapaktnpilel tnv uo €EALEN évomAn cuppaén
gival tooo VPNAOG WOTE UTIAPXOUV OUGLWSEELG AOYOL VOl EKTLUATAL OTL 0 AHOXOG Ba AVTIUETWTTIOEL TIPAYUATIKO
Kivduvo va ekteBel otnv ev Adyw amelAn Aoyw TG opoUGiag ToU Kal LOVO OTnV OLKela Tteployn 1 mepLbEpeLa.
Me GAAa Aoyla, n «eatopikeuon» Tou amatteital yia va katadeiyBel OtL n amel\f eival «TPOCWITLKN» Uopel
va eTiteuxBel ite AOyw TopayoVIwy «E8IKOU Kv&UVOU», OL OTIol0L OXETI{OVTAL LE TA LBLAITEPO XOPAKTNPLOTIKA
1 TLG TIEPLOTACELS EVOC TIPOCWTIOU, €TE AOyW TOPAYOVIWV «YEVIKOU KWvSUVOU», OL OToloL TIPOKUTITOUV arod
e€atpeTikn katdotaon moAu vnAol Babuou Biag.

1.6.2. H évvola tnG «avanpocaprolOevng KALLaKOG»

Bdoel tou GpBpou 15 oTolyelo V), £va TTPOOWITO TIOU SLATPEXEL YEVLKO KivOuvo Sgv armokAeieTal va SLATPEXEL KOl
£181K0 Kivduvo, kal to avtiotpodo. Mpaypatt, to AEE Statinwaoe Tty £vvola TnG avanpooappolOUevng KAHakag,
ocludwva YE TNV omola:

«O00 TEPLOCOTEPO O ALTWV £ival og Béon va amodeifel OTL BiyeTal el61KWG AOYW TWV XOPOKTNPLOTIKWY TNG
KATOOTACEWS TOU, TOOO UIKPOTEPOC Ba eival o Babuog tng adlakpitwg aokolUeVNG Biag mou amatteitol
TIPOKELUEVOU O OLTWV va TUXEL TNG ETILKOUPLKAC tpootaciag (Elgafaji, okédn 39 Diakité, okédn 31). To
avtiotpodo LoxVel eniong: kat’ e€aipeon, o Baduog Bilag prmopet va eivatl tooo uPnAdC WOoTe Evag AUAXOG
va SLaTpEXeL TpayHatiko kivbuvo va ekteBel o coBapr BAABN amAwg kot Hovo Adyw TG mopousiag
Tou oTo £€8adog tnG emnpealdpevng xwpag n meploxns (okéyn 43). To AEE €kplve OTL n gppnveia auth
Sev avtéBalve otnv [tote] atttohoyikr okePn 26 tg odnyiag, Kabwg To ypdupo autng mPoPAEMEL o
evOEXOUEVO pLaG TETOLOC eEQLPETLKAG KaTdataong (*).»

(%) E. Tsourdi, « What Protection for Persons Fleeing Indiscriminate Violence? The Impact of the European Courts on the EU Subsidiary Protection Regime», oto D.
Cantor kat J-F Durieux (emp.), 0.1, 0. 277.
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MéEow TN €vvolag TG avampocapUolopevng KAlpakag, To AEE katadEpvel va ELCOPPOTINCEL TNV TPOCWTTLKA
amelAn kot tnv adldkpitn acknon Blag kal va armocadnvicel Tov TPOMO e TOV OMoio TPETEL va ebapuoleTal
n S1ata&n o GUYKEKPLUEVEG TIEPLITTWOELG.

AlamoTwveTaL 0TL N avtiAndn TG €vvolag Tou «yevikol KwdUvou» artd to AEE eivat mapduoLa pe T avayvwpLlon
otn vopoloyia tou EAAA oxetikd pe To apBpo 3 tng EZAA tng Suvatotntag va BewpnBel otL éva mpdowrmo
Slatpéxel paypatikod Kivéuvo coBapng BAABNG amAwg Kat Lovo AOyw Th¢ OpOUsLAC TOU O€ KATAOTAON N omola
xapaktnpiletat and unepPolikd vPnAo Babuod Biag. Itnv umobeon N.A. katd Hvwpévou Baaothelou (%), otig
okéPelg 115-116, to EAAA amodavOnke:

«115. Antd TV avwTtépw EMLOKOTNON TNG VOoRoAoylag Tou, TPoKUTTEL OTL To AKaoTrpLlo Sev amékAeloe
TIOTE TO €VOEXOUEVO N YEVIKN KATAOTOON Blog 08 pla Xwpo MPooPLopoU va elval apkouvtwg uniol
BaBuol wote va cuvendyetal OTL KABe amMopdKpUVOeN 0 UTAYV Ba GUVLOTA AMAPALTHTWS tapaBiacn Tou
apBpou 3 tng cupPaonc. NapoAa autd, to Altkaothplo Ba epapuOCEL PLa TETOLA TIPOCEYYLON UOVO OTLC
TIO OKPOLEC TIEPUTTWOELG VEVIKAC Blag, oTIg omoieg udioTatal mpayuaTikog Kivouvog KaKOUETAXEpLoNG
AMAWG KoL LOVOV AOYW TG €KBeaNC EVOC TPOOWTOU O TETOLA Bla KATtd TV mlotpodn Tou.

116. Kat’ e€aipeon, wotd00, O£ MEPUTTWOELG OTLG OTOLEG O ALTWV UTtoaTNPilel OTL eival péEAog opadag
n omola eKTIOETAL CUCTNUATIKA O€ TIPAKTLKF KOKOUETAXEIPLONG, TO ALKAOTAPLO £XEL KPIVEL OTL N TtpoaTacia
mou ipoPAEmetal oto apBpo 3 TNG cUUPACNG MAPEXETAL OTAV O ALTWV ATIOSELKVUEL OTL UTIAPXOUV coBapol
Adyol va mioteleTal OTL N v AdYyW TIPAKTIKA udLloTaTal Kal OTL 0 ALTWV elval HENOG TNG OXETIKAC OpAdag
(BAéme mpomnapatebeica amodaon Saadi katd Italiag, okédn 132). YO TG MEPLOTACEL QUTEG, TO
AlKOOTHAPLO SeV EMLUEVEL OTL O QLTWV TIPETEL VA ammodeifel TNV UMapén MEPALTEPW ELOIKWY SLOKPLTIKWVY
YVWPLOUATWY, €AV KATL TETOLO aVALPEL TNV TpocoTacia mou mapéxetal pe to apbpo 3. Autod Ba kaboplotel
AapBavovtag urtdodn tnv meplypadn Tou altouVTog Kal TiG TANPodOpPlEG OXETIKA E TNV KATAOTACH OTN
XWpa 1mpooplopol 6cov adopd tnv ev Aoyw opdda (BAémne mpomapatebeica anodaon Salah Sheekh,
okebn 148).»

Jtnv anddaon Sufi kat Elmi katd Hvwpévou Baoteiou, to EAAA Sleukpivios mepattépw OTL N epappoyn NG
pocéyylong authg Ba mephapBavel emiong to (AeyouEeVo) KPLTHPLO TG avampooapuolopievng KAlpakag. To EAAA
eruBeBaiwoe, mpwtov, 6Tl edv SamotwOdel n Uapén kKvduvou Tou avtiBaivel oto GpBpo 3, «n amoudKkpuveon
Tou attouvtog Ba mapaPLdletl kat’ avaykn to ev Adyw apBpo, aveédptnta amod To av o Kivbuvog amoppEsl anod
VEVIKA Katdotaon Bilag, Ta MPOCWITLKA XOPOKTNPLOTIKA TOU altoUvtog | cuvSuaoud apdoTEPWY TWV AOYwWV»
(oképn 218).

Juvadwc, mapatnpndnkay ta £€AC:

«2TNV ouaia, To KPITAPLO TNG avarmpooapuoldpevng KAipakag mou Statunwvetal otnv anddaon Elga-

faji 6ev dpaivetal va amnéxet WSlaitepa amno tnv npoécdatn autr vopoloyia tou EAAA, Touldylotov 6Gov

adopd tnv e€atopikevon. Ocov adopd MEPUTTWOELG EEALPETIKA YEVIKEUUEVNC KAl OSLOKPITWE AOKOUUEVNG

Blag, To KPLTAPLO SLATUTTWVETAL HE TtapOpoLouG 6pout. To AEE katéotnoe emniong cadEég OtTL n Katdotaon
L

auth Ba givat “e€atpetikn”. Otav n Bia givat Aydtepo évtovn, audotepa ta SIKACTAPLO AMALTOUV EVav
oplopévo Babuo etatopikeuong (51).»

Eav edpapudletal avanpooappolopevn kKAipoka Bacel tou apBpou 3 tng EZAA, TOTE MPEMEL EMIONG VO UTTAPXEL KAl
BdaoeLtou dpBpou 15 atoiyeio B) (°2). H mpokAnon adopd tov TpOTo MPOoCEyyLong Liag Tétolag e€atopikeuong oto
mAaiolo Tou apBpou 15 otolkeio y): «H g0tepn MPOKANGN AMOPPEEL ATIO TO KPLTHPLO TNG OVATIPOCAPUOLOUEVNG
KAlpakag, Otav TPOKELTAL va TIPOCSLOPLOTOUV TIAPAYOVIEG TIou adopouVv TNV MPOCWIILKI KATACTACH TOU
QLTOUVTOC OE TIEPUTTWOELG OTtoU 0 BaBpog Biag sivat pikpotepog» (%3). EEnywvTag Toug oXETLKOUC TTOPAYOVTEC TIOU
Aappavovtal unmoyn yla va eKTLUNBel av éva poowTo BlyeTal MPOCWTILKA, O YEVLKOG eloayyeAéag M. Maduro
avedepe WG TOPASELYHO TNV LBLOTNTO TOU £V AOYW TIPOCWITOU WG HEAOUC LOLATEPNG KOWWVLKNAG opdadac (54).
H €vvola tou péAoug LBLaltepng KOWWVLKAG opadag mpoépyxetal anod tn cuUPBaocn tou 1951 nepi tou kKabeoTwTog
TWV MPOohUYwWV.

() Artdédaon tou EAAA, tng 17n¢ louliou 2008, N.A. katd Hvwpévou Baothelou, mpooduyn aptd. 25904/07.
(%) E. Tsourdi, 6.11., umoonueiwon 59, o. 281.

(°2) E. Tsourdi, o.1., 0. 288.

(%) 0.1

(*) 0.
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QOTO00, €GV N «MPOCWIIKN Katdotaon» adopd TNV WBLoTNTa PEAOUG LoLaitepNG KOWWVLKAG opadag
Il OTMOLOVOATIOTE aMO TOUG TECOEPLG AAAOUG Adyoug mou mpoPAémovtal otn cUuPacn tou 1951 mepi tou
KABEOTWTOG TwV PoodUYwWV, TOTE To KATAAANAO MAAiCLO yla TNV €€€Taon TNG aitnong evaEXeTaL va elval auto
TOU 0pLopoU Tou mpdaduya (%°).

Y& KGOt mepimtwon, N MPOCWITLKI KATAOTACN N omola TPEMEeL va amodelyBel v mpokelwévw dev Umopel va
neplopiletal otoug Adyoug t¢ cUpPBaong mepi Tou KaBeoTwTog TWV TPocodUYWV oL omoiot poPAEmovTal 6ToV
0opLopd Tou Tpocduya” katapynv, daivetal otL Oa mepAapBAveL TIHPAYOVTEG OL omolol evEEXeTal va BETouv
tov evlladepoduevo os aunuévo kivbuvo ae clyKpLon UE Tov UTtoAoumo mANBuopo. Mpénel va umevBuuLoTeL
otL 0 apbpo 4 mapaypadog 3 otowkeio y) mpoPAénel OtL n afloAoynon tng aitnong SieBvolg mpootaciog
TPETEL VAl TIEPLAOUPBAVEL TN GUVEKTIUNGN «TNG OTOWULIKAG KOTAOTOONG KAl TWV TPOCWTTLKWY TIEPLOTACEWV TOU
QLTOUVTOC, GUUTIEPNOUPBAVOUEVWY TTAPAYOVTWY OTIWE TO TIPOCWTIILKO LOTOPLKO, TO GpUAO KoL N NALKLA, OUTWE WATE
va ekTLunBel gdv, BACEL TWV MPOCWTIKWY TEPLOTACEWY TOU OILTOUVTOC, OL TIPAEELC OTIC OTtoleg €xel 6N n Ba
uropouvoe va ektebel looduvapouyv pe diwen r coPapn PAGBN».

Emopévwg, evw n €peuva oto mAaiclo tou apBpou 15 otolxeio y) adopd TOGO ToV £16IKO OGO KOl TOV YEVLKO
Kivduvo, ol SuckoAieg Ttou avtipetwnilouy Ta £BVIKA SIKOOTAPLA KATA TNV EPAPLOYH TNG AVATIPOCAPUOIOUEVNC
KAlpakog umtodnAwvouv otL auth Ba elval Kuplwg XpAoLUn yLa TI§ altnoelg mou Bacilovtat otnv Umapén yevikou
KwdUvou. Ot attrjoelg ou Bacilovtat og €l8KO Kivduvo evOEXETOL TTOAU GUXVA VO UItopoUV va eEETACTOUV OTO
TAQoLo ToU 0pLopoU Tou Tpoaduya 1 (edv Sev uTtapxel Aoyog Bdoel tng cUpPBacng mepi Tou KABeoTWTOG TWV
npooduywv) Bdaoel Tou apbpou 15 otolxeio B) r Tou apbpou 15 ctolxeio a). Oa MPEMEL va UTtEVOUULOTEL OTL,
otav e€etalouv unobéoelg SteBvolc mpootaciag, Ta SKaoTrpLa TPEMEL va e€ETATOUV MPWTA AV £va IPOCWTTO
SikalolTal mpootacia w¢ mpdaduyag Kat, we eK TOUTOU, N ehappoyn TG avanpooappoloptevng KAIpakag, Bacel
Tou apBpou 15 otolxeio y), Ba avakUmTel Lovo av dlamiotwOei otL o attwv dev anédele Baoiuo dopo diwenc.

1.7. ZwnN 1 CWUOATLKN OLKEPOLOTNTO OLHLAXOU

Onw¢ emonuaivetal otnv unobeon Elgafaji (°¢), to medio edpapuoyng tou dpbpou 15 ctoweio y) eival mo
EKTETOUEVO amd ekeivo Tou dpBpou 3 tng EIAA Kal, €MOUEVWC, TIPETEL VA EPUNVEVETOL QUTOTEAWG, OAAG
TNPOUUEVWY TWV BEPEAWSWY SKAlWUATWY, OTwg ouTtd Staodalifovral ard tnv EZAA.

OUte n OEAA oUTe T0 AEE 0TI amodAOELG TOU £XOUV TAPACXELOPLOUOUC TWV OpWV «IWw | CWHATLKA AKEPALOTNTAY,
KaBwe mpOKeLtal ya SU0 ONUAVTLKEG AELEG yLoL Evay Gpaxo, oL omoieg emnpedlovtal and tnv adlaKkpLtn Acknon
Blag og kataoTtdoelg SteBvouc i ECWTEPLIKAC EVOTTANnG oUppaEnC.

Ao Tn oUyKpLlon Twv Slataéewv tou apBpou 15 otolxeia a) kat ), oLomoleg avadEpovial o€ CUYKEKPLUEVN LoPdN)
BAABNG, pe tn diatagn touv apBpou 15 otolyeio y), mpokUumtel cadwg OtL To apbpo 15 otolkeio y) avadEpstal o
£vav YEVLKOTEPO Kivbuvo BAABNG (¢7).

H BAAaBn otnv omoia pmopeil va ektebel o artwv Sev elval HOVO CWUOTLKN, oAAG pmopel emiong va eival
Yuyxohoyikn i Wuxkn (%8). H BAABN propet eniong va anoppéet and «éupeosg popdEg Biag, onwg ekdpoPLopog,
ekBLaopdg, katdoxeon meplovaiag, £ébpodol oe oTitia KoL ETIXELPAOELG, onUeia eAéyxou kat armaywyn» (%), ot
oroleg emnpealouV TN «CWHATIKA OKEPALOTNTA» EVOC OlLdXoU. Ma Tov Adyo auto, otav efetalouv tov Kivduvo
oe mepintwon emotpodnc, ta dikaotrpla MPEMel va eéetalouv SLe€odika eupl GACUA OTOLXELWV WOTE va
a€LoAoyoUV TNV TOTILKH KOTAOTAGCN KAl TLG TOTILKEG CUVONKEC.

AvolxTtd mapapével To {ATNUO TOU av 0 Kivouvog yila «tn {wn 1 TN CWHOTIKY OKEPALOTNTAY TeplopileTal ot
TPAYUATIKO Kivbuvo Tou Tpoowrou va umootel PAaBn mou mpooBaAlel amopafiacta Skalwpato n oav
ETEKTEIVETOL WOTE VA KOAUTITEL ONUOVTLIKEC TIAPABLACELS AVOYVWPLOUEVWVY SIKOLWUATWY TOU OLTOUVTOC. ITnV
anodaon KH (Iraq), okéyn 101, emonuaivetatl otL:

(*) 0.m.

(%) Elgafaji, 6.1t., umoonueiwaon 5, okédn 28.

(°7) O.1. okén 33.

(°8) UNHCR, Safe at Last?, urtoonpeiwon 2, o. 60.

(%) HM and Others, .11, utoonueiwaon 26, okéyn 114,
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«[n] ouykekpuévn Siataén, n omoia adopd TNV EMKEVTIPWON TG ATEIANG, TPoTonolOnkKe mévte GopEG
KQTA TNV KATApTLon Tng. O 6p McAdam (avwtépw o. 75) emonuaivel 6tL n apxkn dpdon “lwn, aodaiela
N eheuBepia” Baollotav, OMWE Kal oL EMOKOAOUBEG SLATUTIWOELS, 0TV évvola TNG eleuBepiag [“Twn
1 CWHATIKA akepaldtnta | eAevBepia katd aubaipetng kpdtnong”’], aAld Staypddnke TEAKA AOyw TNG
avnouylog oplopévwy Kpatwv pehwv otL Ba Stevpuve adilkatoloynta to nedio epapuoyng tng odnylag
(°).»

31O KOWO OTlG ocupPdoelg tng Meveung tou 1949 Gpbpo 3 xpnowuomoleital n ¢pdon «Iwr Kol CWUOTLKNA
akepatdtnTay (avtl «IwAg i CWHOTIKAG aKeEpalotnTag») kat otnv amodoon KH (Ipdk) emionuaivetal ot
elval oadEg OTL N ouyKeKpLUEVN dpdon Sev KOAUTITEL KAVEVA OTOLKELO TO Omolo OXETIlETAL YUE N OTPATIWTLKA
avtikeipsva. 3to AAA, Ta avtikeipeva opilovtal we €€AG: «KATOLKIES, KATAOTAKOTA, OXOAEiD kal AANOL TOTIOL PN
OTPOTIWTIKWY SpaoTnploTATWY, TOToL avaluxnc Kol Aatpeiag, péoa HETadopdg, TOATLOTIKN TEPLOUOLA,
VOOOKOMELQ KO LATPLKEG EYKATOOTACELG KAl POVASEG». MapOTL KATESTN cadEG e TNV amodacon Diakité ot ot
Baokol 6pot Tou apBpou 15 ctoleio y) Sev mpénel va epunvevovtal Baoetl tou AAA, n Stakplon autr ¢aivetat
avaykaia og KABe opLouo.

Jtnv andodaon KH, otn okédn 107, to UKAIT emoiuave Stdkplon oto mAaiclo tou apbpou 3 mapaypadog 1
petagl a) mMpooPBoAwv KATA «TNG {WAG Kol TNG CWHATIKAG OKEPALOTNTAG», adeVOG, KAl Y) «TIPOCBOAWY KOTA
™G avOpwrmvng afloTPEMELNG Kol 6N TAMEWWTIKWY Kol £EEUTEMOTIKWY UETAXELPIOEWVY», adeTEpOU. AUTO
odnynoe to UKAIT va apdtBarlel yia to av to ko’ UAnv nedio edpappoyng tg ¢paong «Iwr Kol CWHOTLKNA
OKEPOLOTNTA» UMOPOUCE VA ETEKTEIVETOL O QAMEINEC OL OTMOLEG GUVLOTOUV amavOpwrn Kol €EEUTENLOTIKN
petaxeiplon. O gyyeVAC MEPLOPLOUOG TNE EVVOLAG TN «IWNAC KOl CWUATIKAG AKEPALOTNTAC» 0TO TAaiGLo Tou AAA
UTIOSNAWVETAL TIEPALTEPW ATIO TO YEYOVOC OTL 0To PAoBeTO TPpwWTOKOAAO Il (0Tav KpiBnke OTL N MpooTacia Twv
OUAXWV ETIPETIE VA ATIOKTAOEL EUPUTEPO KB’ UANV medio edapuoyng) xpnoLpomnolndnke mpocbetn dlatumwaon
YLOL TNV EMEKTAON TNG CUYKEKPLUEVNG TTpooTaciag. Baoesl tou apbpou 4 mapdypadog 2 oTolxelo a) tou mpdabeTou
TPWTOoKOAAoU Il amayopevetal: «n Bila katd tng {wnc, TNG Uyeilag kat tTng GUGLKAC A TIVEUUATLKNAG EVNUEPLOC TWV
atopwy, edikotepa g o pdvog, Kabwg Kot N oKAnpr UETAXELPLON, OMWC Ta BooavLOTAPLA, Ol AKPWTINPLOoUOL
1 omoladnmote popdr cWUATIKAG TiHwpiag». To UKAIT katéAnée oto cuumépacpa OtL «[8]eSopévou, watdaoo,
OTL “n {wn KoL N CWHATLKA OKEPOLOTNTA” TIPETEL VoL £XOUV eupeia évvola, Ba amodexBolpe OtL N dpdon MpEmeL
va meplAapPavel Ta péoa emBiwong evog poowrou . To SLotkntikd Sikaatrplo Tt TAoBeviag amodpdavOnke OtL
n aflo mou mpooTateVETAL O OXEoN e To apBpo 15 otowxeio y) Sev eival amAwg n «emBiwon» Twv artouVTWvV
Aaoulo, aAAG Kol N amayopeucn anavOpwmnng petaxeiptong (7).

1.8. Tewypadiko nedio epappoync: xwpa / mepoxn / nepipépela

Mo tnv e€€taon tng mpootaciog mou napéxetol Baoet tou dpBpou 15 atotyeio y) eival BepeAiwdouc onuoaociog va
£KTLUNOEL N KOTAOTOON TTOU EMLKPATEL 0TN XWpPa emtoTtpodnic (72). Qotdoo, dev eival avaykaio va StamiotwOei av
n évorAn cUppaén éxel s€amAwOel og oAOKANpN T xWpa" avtlBétwe, mpénel va 600l éudaon otnv nepldpépeta
otnv omoia (el 0 altwv (A oTNV TEPLOXH TIPOOPLOUOU) KAl 0TOV KOOOPLOUO TOU OV TO GUYKEKPLUEVO TIPOCWTTO
Slatpéxel kivbuvo otnv ev Adyw Tteploxn 1 otn Stadpopr mpog auth. EmumAéov, To apBpo 8 mpoPAETEL OTL, OKOUN
KOl 0V O aUtwv pmopet va amodeifel mpaypatiko kivbuvo coPapnic BAABNG otnv meploxn Kataywyng tou Baoet
Tou dpBpou 15 otolxeio y), To SKalwpa EMKOUPLIKAC TPOOTACLOC UMOPEL var KaToxupwOel povo edv o altwv
Sev pmopel va emitixeL eyxwpLa pootooio oe AANO TUAMA TNG XWPOC. EMOUEVWE, TO MPWTO EpwWTNUA givat av
0 alTWV SLaTpEXEL TpayuaTiko Kivbuvo coBapr¢ BAGBNG otnv meploxn Kataywyng tou (A kad’ 0dov mpog t
GUYKEKPLUEVN TtEPLOXN Kataywyng). EGv n amdvtnon eival katadartikr, to SeUTEPO epwTNUA lval av N cofopn
BAGBN propei va anodeuyBel e€acdalilovtag eyxwpla mpootacia oe GAAO TUAMA TNS XWPAG.

(°) Asylum and Immigration Tribunal (Hvwpévo Bacileto), anddaon tng 25n¢ Maptiov 2008, KH (Article 15(c) Qualification Directive) IraqCG [2008] UKAIT 00023.
(") AtoknTiko Skaotriplo tng TAoBeviag, anoddoelg tng 25n¢ SemtepBpiov 2013, 1 U 498/2012-17 kat tng 29n¢ lavouapiov 2014 | U 1327/2013-10.

(") «H mpootBépevn agia tou dpBpou 15 otoweio y) ival n Suvatdtnta MOV TAPEXEL YL TNV TTpooTaoia and Stddopoug Kwvdlivoug ou ekdnAwvovtat o
Slaitepeg KATAOTAOELG KaL OXL € e€ATOIKEUEVEG oToXOTOoELG». UNHCR, ©£0¢€Lg yia tnv Emtikoupikr Mpootaocia, 6.1., uoonueiwon 57.


https://tribunalsdecisions.service.gov.uk/utiac/decisions/37806
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1.8.1. MpPoodLOPLONOG TNG TIEPLOXAG KATOYWYNG

‘Otav anodaciletal n tonobeaio TNG MEPLOXNG KATAYWYIG EVOG ALTOUVTOG WG TPOOPLOKOG ETLOTPODNG, amalteital
n ebappoyr MPOoEyyLonG PACLOUEVNG OTA TIPAYHUATIKA TIEPLOTATIKA 000V adopd TtV mepLox Tou TeAeutaiou
TOMoU SLaOVAG KAl TV Tteploxn cuviBoug Stapovig (7).

1.8.2. H meploxn Kataywyng wg nMEPLOXN MPOOPLOHOU

‘Otav e€etaleTal 0 Kivouvog oTnV EPLOXH KOTAYWYNG TOU QLTOUVTOC, TTPEMEL v AapBAaveTal emtiong umodn av urtapyeL
SuvatoTnTa PETABACNG OTOV GUYKEKPLUEVO TIPOOPLOMO. Edv Sev umdpyel Tétola duvatotnta —Adyw €EVOmANG
oUppaéng n omola emnpedlel ¢ SLAdPOUEG TTOU avapéveTal eUAoya OtL Ba akolouBolvtav —, TOTE TPEMEL va
BewpnBel 6TL 0 aTwV KATESELEE TOV KIvEUVO OTNV TIEPLOXN TPOOPLOOU Tou BaceL Tou apBpou 15 otolkelo y).

To EAAA €haBe umddn Tov yewypadlkd Xopaktipa tg cUppaEng oTo MAALOLO YeVIKEUUEVNG Blag otnv umoBeon
Sufi kat Elmi (™). Ztnv €Bvikr vopoloyia oXeTika pe to apbpo 15 otolkelo y), To yepUaviko FAC kal To YOaAAKO
€0VIKO SIKaoTNPLO IOV Elvat appdsio yla BEpata acVAOU EKpLVav OTL N eKTIUNON 8&V amaltel avaAucon TG YEVLKAG
KOTAoTaoNG 08 OAOKANPN TN Xxwpa, aAAd otnv owkela meploxn (), cuumep\auBavouévng thg Sladpopng mou
TPOKELTAL va. akoAouBnBel amo To onueio emotpodrg otnv meploxn Kataywyng (7). Autn elvat emiong n mayla 6€on
Twv Skaotnpiwv tou Hvwpévou Baotkeiou (7).

1.8.3. MNpootacia anod coPapn BAABN otV NEPLOX MPOOPLOOU

Qo mpEmeL va onUelwBel otL, otav efetaletal av udiotatal kivbuvog Bacel tou apBpou 15 otolyeio y) otnv MepLoxn
KOTAYWYNG EVOG TIPOCWTTOU, 0 £V AOYW KivOUVOG SLATIOTWVETAL UOVO €QV SV UTIAPYEL ATOTEAECHATIKNA TTPOCTAGCLA
amo autov. Xto apbpo 7 (78) avadépetal ot n mpootacia katd Tng §iwéng 1 tng coPfapnc PAAPNS mpénel va eival
QMOTEAECUATIKNA KAl N TpocwpLvr). Mpootacia mapéxetal katd kavova dtav ol uteUBuvol mpootaciag tou apbpou
7 napdypadoc 1 otoeia a) kat B) AapBdavouv gvloya PETpa yla va arotpéouv Ty pokAnon coPapnc PAGRNG,
peTafl GAAWV pe TN AeLToupyia AIMOTEAEGUATIKOU VOULKOU GUGTHLOTOG YLO. TNV QITOTPOTTN), TOV EVTOTILOWUO, TNV TIOWLKN)
Slwén Kot Tov KoOAaopo mpdfewv mou cuvioTolv Slwén 1 coBapr PAGRN, kal otav o artwv £xel mpooBacn otnv
TpooTacia QUTH.

1.8.4. Eyxwpla npootaoio

Edv udlotatal kivbuvog Bdacel tou apBpou 15 oTolkelo y) 0TNV MEPLOXN KATAYWYNG TOU atoUVTog (OMwe avwTépw),
TO epwWTNUa Ba glval av UTTAPYXEL TUAMA TNE XWPOC TO OTolo dev emnpealetal anod th cUpPaEn OTo OMoio Umopel
AOYIKA VO QVAUEVETAL VA LETEYKOTOOTOOEL 0 evlladepopevog. MpoKettal yla TV eVAAAAKTIKA AUGN TNG EyXWPLAG
TipooTaciag (f E0WTEPLKO AGUAO, ECWTEPLKN LETEYKATAOTAON).

(”®) Bundesverwaltungsgericht (Feppavia), anddaon g 31ng lavouapiouv 2013, 10 C 15.12, okéyn 14.

() Sufi ka Elmi, 6.11., umoonueiwon 14, okédelg 210, 265-292.

(”°) M. Mohamad Adan, ¢.1t., utoonpeiwon 31.

() Bundesverwaltungsgericht (Feppavia), o.1., okégn 13f M. Mohamad Adan, 6.1

(”7) HM and Others, é.1t., urtoonueiwon 26.

() ApBpo 7 OEAA — YreUBuvol pootaciag

«1. H mpootaoia katd tng Siwéng r tng coBapng BAABNG Htopel va mapEXeTaL Hovo ano:

a) To KPATog 1y

B) opddeg i opyavwoelg, cUUTEPNAUBAVOLEVWY SLEBVWV OpYaVIoHWY, TIOU EAEYXOUV TO KPATOG I ONUOVTIKO HEPOG TOu €8APOUG TOU KPATOUG, UTO TNV
npoUmoBean ot emtBupolv va ipoodépouv mpootacia cUpdwva He TNV apdypado 2 kat eival og Bon va to mpdfouv.

2. H mpootaocia katd tng Slwéng 1 tng coPapng PAABNG PEMEL va eival AMOTEAECUATIKY KAl 1N Tipoowpwvry. H mpootacia auth mapEXeTaL Katd kavova otav ot
untelBuvol tng mapaypddou 1 ototxeia a) kat B) Aappdavouv ebAoya HETpa yla va anotpédouv T §iwén i tnv pdkAnon coBapig BAARNG, HeTafly GAAWV pe th
Aeltoupyia amOTEAEGHATIKOU VOULKOU GUCTHHOTOG YLOl TOV EVTIOTILOUO, TNV TTOWLKA Siwén kat Tov KoAaopod mpdéewv mou cuviotouv iwén f cofapn PAGRN, kat
OTOV 0 ALTWV EXEL TTPOOPACN OTNV TIpooTacia AUTH.

3. OodKLg Ta KpATn HEAN agloAoyouv edv SLeBvric opydvwon eAEYXEL Eva KPATOG I) ONUAVTIKO LEPOG TOU £5G-POUG TOU KOL TTAPEXEL TTPOOTACLA OTIWG TIEPLYPADETAL
otnv mapaypado 2, AapBavouv umddn Tuxov KATeEUBU-VTAPLEG YPAUUEG TTOU TTOPEXOVTAL OF OLKelEG TiPAeLg tng Evwong.»
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To apBpo 8 opilet ta €€ng:
«Eyxwpla npootacia

1. >ta mAaiola tng aflohdynong Twv attoewv leBvolg mpootaciag, Ta Kpdtn LéAn pmopolv va anodaacilouvv
otL 0 attwv dev xpnlet 81eBvolg mpooTaciag edv o€ TUAKO TS XWPAG KATAYWYNG:

a) ev umapyel Baoipog dopog ot Ba umootel dlwén f OtL SlaTpéXEL payHATIKO Kivéuvo cofaprig
BAABNG, N

B) £éxeL mpooBacn os mpootacia katd tng Siweng 1 tng coBapnc BAABNC, dnwce opilovtal oto Gpbpo 7,
Kol Urtopei voppa Kot e oo aela va ToELOEPEL Kat va YiVEL SEKTOG O EKEIVO TO TUAMO TNS XWPAC KAl
Umopel AOYLKA va OVOLUEVETOL VAL EYKOTAOTOOEL EKEL.

2. E€etalovtag v o artwv €xel Baowuo popo ot Ba umootel SlwEn 1 OtL SlATPEXEL MPAYUATIKO KivEuvo
ooBapnc BAaBnc, i xel mpooPacn o pootacia katd tng Slwénc  tng ocofapng PAAPNG 08 TUNUA TNE XWPAS
Kataywyng cupdwva pe tnv mapaypado 1, ta kpdtn pHéAN, KAt Tov Xpovo APEWS TNG amopAcew Mt TNG
ATNOEWG, AauBavouv uTtoPn TLG YEVIKEG TIEPLOTACELG TIOU ETIKPATOUV OTO €V AOYW TUNUA TNG XWPOC KAL TLG
TIPOOWTTLKEG TIEPLOTACELG TOU ALTOUVTOC, GUUIWVA LE TO ApBP0 4. [a TOV OKOTIO QUTO, TA KPATN UEAN LEPLUVOUV
yla T AN akplBwy Kat eVUEPWHEVWVY TTANPODOPLWV aItd CXETIKEC TTNYEC, OMWC TNV Yratn ApUOoTElD TWV
Hvwuévwy EBvwv yla toug Mpooduyec kat tnv Evpwraikn Ynnpeoia YmootnpEng yla to AGuAo.»

JUudwva e TV aLTloAoYLIKN oKEPN 27:

«O attwv Ba TPEMEL va €XeL OVTWE POCPRacn otnv eyxwpla mpootacia katd diwéng i cofapng PAAPNg ot
TUAMO TNG XWPASG KOTAYWYNRG OTou UIopel vopLpa kot pe acddalela va tagldeel, va yivel Sektog kal va
umopel AOyLKA VoL OVOUEVETOL VA EYKATAOTAOEL. 2TIG MEPUTTWOELG TIOU TO KPATOG 1 To OPYOVO TOU KPATOUC
elvat oL umevBuvolL NG Slwéng N tng cofapng PAARNG, Ba pémel va TEKUALPETAL OTL SEV MAPEXETAL OUCLOOTLKN
TpooTacia otov attouvta. Otav o altwy eival aocuvoSeuTog avnAKog, N mapoxn KatdAAnAng dpovtidag kat
n npoPAedn pubuicewv yla TNV EMPEAELA TOU, OL OTIOLEG Elval TTPOG TO Hellov cUPEPOV TOU OCUVOSEUTOU
avnAikou, Ba pEmeL va amoTeAOUV HEPOC TNC AELOAOYNGNG TOU KOTA TTOCOV UTIAPXEL TTPOY LOTIKA TTPOOTAoLA. »

H onuaocia tng eyxwplag npootaciag enBefaiwdnke and to AEE otnv anodaon Elgafaji, otnv omola anodpdavOnke
OTL «KaTd TNV [...] e§atoptkeupévn a§loAdynon tng aLtoews EMKOUPLKNAG tpoataciag, pnmopet, Wiwg, va Aappdavetal
untoyn [...] n éktaon and yewypadikng amoPews TG KOTAOTACEWS adlakpitwg aokoUpevng Blag, kabwg kat
0 TIPAYLOTLIKOG TIPOOPLOHOG TOU AULTOUVTOG OE TIEPIMTWON TIOU AUTOC EMLOTPEPEL 0TNV OLKela xwpa» (7).

Ol apxég Tou yewypadikoL mediou epappoyng Kal Tng EyxwpLag mpootaciog elvatl ouvoeSepEVES, UTIO TNV Evvola OTL
pnopet va BewpnBel OTL UTIOVOELTAL OTOV EUPUTEPO OPLOUO TNG OTL N EYXWPLA TtpooTacia dev ePAAUPBAVEL LOVO TNV
TipooTacia ou mapgxouv tTpitol (3°) aAAd koL TV auTompooTAcia LECW TNG LETEYKATACTACNG OE TN IO TNG XWPAG OTO
omnolo dev unapxeL cUPpPAEN 1 0To omoio N arelAr adLakpitwg AckoUUEVNG Blag Adyw TnG oUPPAENG ELVaL LKPOTEPN.

To apBpo 8 mapaypadog 2 tng avadiatunwuévng OEAA (aAAA OxL TNG apxLKAG 0dnylag — PBAEME KATWTEPW) KAVEL
€18WKN pvela otnv mpodaoPaon og mpootacia. 2Tov 0pLopd Twv UTEUBUVWY Tpootaciag tou apbpou 7 meplhappdavovral
OXL HOVO KpaTikol utteUBuvoL aAAd Kat W Kpatikol uteUBuvol, oL omoiol EAEYXOUV TO KPATOG I ONUAVTIKO TUAUA
autoU. H apxn g eyxwplag mpootaciog mapaneunel oo apbpo 15 oto oUVOAS Tou Kal Pmopel va BewpnBel ot
ebapUOleETAL TIEPLOCOTEPO OTIG TIEPUTTWOELG Tou ApBpou 15 otoxela a) kat B), 6mou To {ATNUA EIVOL N ATOWMLKN
OTOXEUON, TOPA OTNV TepimTtwon Tou apBpou 15 otolxeio y). Auto odeidetal oto OtL, adou SlamotwOel ameln
adLaKpiTwE aoKoUUEVNG Blag wg amoTtéAeopa EVOTAnG cUPPAENG OTNV TTEPLOXH KATAYWYIG, EVEEXETAL VAL NV UTTAPXEL
Buwotun duvatotnta e€aodaiiong eyxwpLag mPooTaciog 0T CUYKEKPLUEVN TTEPLOXT, KAOWG 0 TTOAAEG KATOOTACELG
€vomAng oUppaéng eAdylota apdlopnteital 0Tl N anoteAecpaTIkn pootacia elvatl pdAhov aduvatn. «H kavotnta
Twv UNeuBUVWV PooTaCiag Vo TTOPEXOUV TIPOOTACL KAl Ol eVOEIEEL OXETIKA e TNV aduvapio Tou KpAToug va
TPALEL KATL TETOLO» GUYKATAAEYOVTOL OTLG EVOEIEELG YL TNV ekTinon Tou Babuol Biag kat cofaprg amelAng mou
npoodlopilel n'Ymatn Appooteio tou OHE yia toug Npooduyeg (3).

(%) Elgafaji, 6.1t., umoonueiwaon 5, okédn 40.

(%) Qotdoo, oto dpbpo 7 napdypacdog 1 ototxeio B) Steukpiviletal OTL N TPOoTACi UITOPEL VOl TTOPEXETAL AT [N KPATIKOUG UTEUOUVOUG OV EQV EAEYXOUV TO
KPATOG 1) GNUOVTIKO LEPOG TOU E8APOUG TOU KPATOUG KaL EMBUHOVV va ipoodEpouv Tipootacia cUpdwva pe to apBpo 7 mapdypadog 2 tng OEAA kat eivat o
Béon va to mpdouv. BAEME avwtato SLokNTKO StkaoTtrplo tng Toexikrg Anpokpartiag, arnodaon tng 27ng OktwPpiov 2011, D.K. katd Yroupyeiou Ecwteptkwy,
Azs 22/2011.

(1) UNHCR, Safe at Last?, 6.1., umoonueiwon 2.
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Emopévwg, n a€loAdynaon ¢ KATAoTaonG OXL LOVO GTNV TIEPLOXH KATAYWYHG TOU attoUvTog aAAd KoL o GAAQ TUAOTO
NG XWPOC, oTa omoia evoEXETAL va Umopel va mapacyebel eyxwpla mpootaoia, sival amapaitntn yla thv opdn
g&étaon tou apbpou 15 otoweio y). H afloAdynon Twv YEVIKWY KATAOTACEWY TIOU ETUKPATOUV KAl TWV TIPOCWTTLKWY
TEPLOTACEWVY TOU aTOUVTOC MPETEL va gival Ste€odikn. TUudwva pe tnv OEAA, n afloAdynan Slevepyeital cupdwva
e To GpBpo 4 (AELoAdYNon Twv oTolKelwv) KoL yia T «Afdn akpLBWY KAl EVALEPWHEVWY TTANPOGOPLWVY.

Mo mepaltépw availuon Tou Yewypadikol medilou ebappoyn KL TG eyxwplag mpootaciac, BAEme pépog Il, evotnteg
2.4 kaw 2.5.



Méepocg 2: Edappoyn

2.1. Zuvoyn: OMOTIKN TPOOEYYLON

210 pépog | avaAlBnKav Ta cUCTATIKA oTolXela Tou apBpou 15 otolxeio y). ITo mapdv pépog e€eTAleTal O TPOMOC
edappoyng tng duatagng otnv mpagn.

OnwgnpoavadepOnke, ylatnv ektipnon tou apbpou 15 atoyeio y) amatteital n ebopoyr) OMOTIKAC TPOCEYYLONG.
Ta dikaotrpla odeilouv va AapBdavouv urtogn dtadopa otolxeia: Evorhn cUppaln, {wn ) CWUATLKI AKEPALOTNTA
apdyou, coBapn Kot mpoowrikn amnelAn, adldkpitn doknon Blag, oplo Blag, yewypadiko medio epappoyng kat
evOAAQKTIKA AVon eyxwplag mpootaciag. Yrapxetl alnAenidpacn LeTafl Twv SladOpwv AUTWV CTOLKELWV.

310 mpoodptnua A mapatifetal 6évipo amoddcswv, oto omoio mpocdlopiletal n Aoylk akoloubia Twv
£PWTNUATWY Ta orola TPEMEL va BEtouv Ta Sikaotrpla otav afloAoyouv Tn SuvatoTnTA MAPOXAG ETLKOUPLKAG
npootaciag Bdosl tou apBpou 15 ctolelo y). Itnv mapovoa evotnta, efetalovral ta KUpLo BEpata g
edappoyng ta onoia xprouv mepaltépw SLEVKPLVIOEWV.

2.2. Ektipnon tou BaOpot Biag — mpaKTKA MPOcEyyLon

H kaBodrynaon mou napeixe to AEE ot anoddoelc Elgafaji (52) kat Diakité (33) elval meploplopévng epBENELAC KoL
eival cadég otL 0 Tpomog epappoync tou apbpou 15 otolkeio y) otnv npdén evamokeltal o peyalo Babuod ota
£0VIKA SlkaoTAPLO. JUYKEKPLUEVA, N KaBodrynon 6gv BonBd ta eBVIKA SIKaoTHAPLA VO AAVTHOOUV OTO EPWTNHA
Tiou adopd TO TWE TPEMEL VAL a€LOAOYO0UV i) TNV KATACTAON OTN OXETIKA TIEPLOXNA N TTEPLPEPELA TNC XWPOC WOTE
va ekTiuicouv tov Babud tng Blag katii) av n Bia auth Snutoupyel mpayuatiko kivbuvo coPapric BAABNG elte yLa
TOUG QUAYOUG YEVLKA ELTE YL TPOOWTTA BACEL TWV MTPOCWTITLKWY TOUG TIEPLOTACEWY, | cUVSUACUO Kal Twv SUVo.

Ewg twpa to AEE Sev £xeL mapaoyel KaBodriynaon OXETLKA LE Ta KpLTApLa yia thv afloAdynon tou Babpuol Blog oto
mAaiolo évomAngolppaénc. Ta Sikaotrpla BampéneLva epapuolouV ULa TIPOKTIKH TTPOaEyyLon ylathv afloAdynon
Twv anodeifewv mou mpookopifovtat pog uTooThPLEN TS aitnong. Ta kpLtrpla tou Ba epapudcouy Ta EBVIKA
Sikaothpla Ba TPEMEL VO OVTATIOKPIVOVTAL O AMOITHOELS SUVATOTNTAG TPOKTIKAG EGAPUOYNG, TIPOKELUEVOU Val
OUITOKTHOEL TO ApOP0o 15 GTOLXELO V) TIPAKTIKA ATIOTEAECUATIKOTNTO. S€ ETIMESO KPATWY LEAWV, OL UTIOBEOELG TTOU
BaoiZovtal oto apBpo 15 otolyeio y) £xouv L8LaiTePO XapaKTAPa, EMELSH AVTLKELUEVO TOUG Eival pia XWPa aTthv
ormoia (ToUAGXLOTOV O€ TUNUOTA AUTAC) EMIKpatoUV cuvOnKkeg Bilag kot cuppagelc. Omwg avallBnke oto UéPog
I, Ta Sikaothipla opeilouv va eetdlouv Sladopoug apayovieg Kal evdeifels ouvadwg, ival onUovTkd va
aglomotovvtal ta Stdaypata tne vopoloyiag tou EAAA kot Twv eBVIKWVY Stkaotnpiwv.

2.2.1. Nopoloyia tou dikaotnpiov tou Itpacfoupyou

Hnpoaoéyyilon tou EAAA 6cov adopad tnv afloAdynon tou Babuou Bilog yia toug okomol Tou apbpou 3 tNgEIAA —
wote va SLamoTtwBeL av OAoL 1} oL TTEPLOCOTEPOL AUAXOL SLATPEXOUV TIPAYUATIKO KivEUVO KAKOUETAXEPLONG—
nepypadetal otnv anogoaon Sufi kat Elmi, okéPn 241, wg akoAoubwc:

«ZTNV IopoV oo UTIOBEDN, OL ALTOUVTEG UTIOOTAPLEAY OTL TO EMIMESO EVIAONG TNG ASLOKPITWE AOKOUKEVNG
Biag oto Moykavtiocou ATav apketd UPNAO WoTe va SnULOUPYEL TPAYUOTIKO kivouvo yia tn {wn i T
CWHATIKA OKEPALOTNTA OTIOLOUSHTIOTE APAXOU OTNV MPWTeUoUaa. Mapdtt To Alkaotriplo €xeL anodavOel
OTO TOPEANBOV OTL HOVO “OTIG TTAEOV QKPALEG TEPUTTWOELG” HLa KATAOTAON YeVIKAG Blag Ba elval tooo
MEYAANG €vTaoNnG WOTE Vo SnpLoupyel TETOLO kivBuvo, SEV EXEL TTAPAOKEL TEPALTEPW KABOSAYNGCN OXETIKA

(%) Elgafaji, 6.1, umoonpeiwaon 5, okédn 43.
(%) Diakité, 6.1t., umoonueiwon 7, okéyn 30.
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LE ToV TPOTo afloAdynong tng évtacng pLag cuppaéng. Qotooo, To Alkaotriplo uTtevBupilel 6tLTo Asylum
and Immigration Tribunal urtoxpewOnke va Slevepyrioel mapopola afloAoynon otnv untobecn AM kat AM
(ZopaAia) (3%) (mapatiBetal avwtépw) kat, oto mAaiolo autd, mpoadloploe Ta akdAouBa KpLTrpLa: TPWTOV,
0V Ol QVTLLOXOUEVEG TIAEUPEC XPNOLUOTIOLOUV HEBOSOUG Kal TAKTIKEG TTOAELOU OL OTtoleC au&avouv tov
Klvéuvo Twv BUPATWY HETAEY TWV OUAXWV I 0TOXEVOUV AUECA aUdxous SeUTepOVY, v N XprRon TEToLwY
UEBOSWV Kal/A TAKTIKWYV elval SLaSeS0UEVN OTLG AVTLLOXOUEVEG TIAEUPEG TPITOV, AV OL LAXEG EIVOLL TOTILKEG
I EKTETAUEVEG KoL TEAOG, O aplOUOC apdywV TIou £xacav Tn {wh Toug, TPAUHATIOTNKAY 1 EKTOMIOTNKAV
AOYW Twv poxwv. Mapdtl Ta kpitnpla autd dev mpemnel va Bewpouvtal €€aVTANTIKOG KATAAOYOG TTPOg
edappoyn og kaBe peA\ovtiki uTOBeon, 0To MAALCLO TNG MapoUoag UTIOBEONG, TO ALKAOTHPLO EKTLUA OTL
OUVLOTOUV KATAAANAO LETPO GUYKPLONG yLa TV aflohdynaon tou Babuou Blag cto Moykavticou.»

2.2.2. EOvwka dikaothipla

Oplopéva SIKaoTrpLa KPOTWY LEAWY £XOUV £DOPUOCEL TTAPOUOLO TIPOGEYYLON KATA TNV afloAdynaon tou Babuol
Blag Twv évormlwv cuppdtewv yLa Toug okomoUg tou apBpou 15 atolyeio y). QoTd00, UTIAPXOUV UIKPEC SLopOpPEC
oTic ueBddoug o epapuolovral kabwg kot otn Baputnta mou amodidetal ot Stadopeg evoeiteLg.

To UKUT amodavonke 6tL 0 cUvEeopog LETaf TNC YEVIKEUUEVNG EVOTTANG GUPPAENG KL TNG AdLAKPLTNG ACKNONG
Blag mou SnuLoupyel mpaypatiko kivuvo yla tn {wn 1 TN CWHATLKA aKEPALOTNTA udloTaTal 6Ttav N £vtacon The
oUppaéng mepth\apuPBavel péoa pHaxng (aveEdptnta amod To av auTd emtpénovtal 1 oxtL Baosl tou Sikaiou tou
ToA€pou) Ta omoia B£€touv coPapd og KivBUVO TOUG N LOXNTEC UE AUEDO 1 £Ppedo TpoTo (5°). MNa to UKUT autd
ONUOLVE OTL N ETUKEVTPWON OTA ATIOSELKTIKA OTOLXELQ OXETIKA UE TOV aplOUd TWV VEKPWY f TPOUUOTLWY OUAXWV
eival mpwtapyLkng onuaciog katd thv aflohdynaon tou Babuoul Biag oe oxéon pe to apBpo 15 otoixeio y) (%).
Qotooo, to UKUT tdvioe OTL amalteital Ui GUVOALKR TipooéyyLon yla thv afloAoynon tou Baduol tne adlakpitwe
aokoUuevVNG Blag. H mpoaéyylon auth anattel avaAuon tou Babpou Biag tdéco amd mocoTiki 600 KAl ATto TOLOTLKN
armoyn. H moootikr avaluon eEeTdlel Tov aplOpo TwV apdxwy ou £xacay th {wr Toug A TpavpatioTnkay, Tov
aplOUO6 Twv cupPBavTwy achaletag K.AT. H mototikr avaluon tng ouvextl{opevng Blag mpémet va AapBaveL urtogn
Tov avtiktumo twv anellwv Biag kabwg kat tnv (dla T cwpatkn Bila, T cupnepLdopd TWV AVTLLOXOUEVWV
TIAEUPWV KOLL TI LOKPOTIPOOECUEC CWPEUTLKEG CUVETIELEC, OTAV N oUPPAEN £XEL NON SLOPKETEL OPKETO XPOVIKO
Slaotnua. Ml GUVOALKN TIPOGEYYLan, N omoia glval TO0O MOCOTIKA G0 Kal ToLoTIK, &gV Teplopiletal otnV
e€akpiBwon tou aplBuol twv BUUATWY —TPAUMATIEC KAl VEKPOI— HETOEU Tou duaxou mANBucopoU, aAAd
TPEMEeL va AapBavel umtdyn OtL oL ektormiopol TAnBuopol Kot o BaBuog aduvapiag Tou KPATOUG va TapAoXEL
npootacia gival emiong cuvaodn kptipla katd TV afloAdynon tou KwdUvVou Tou SLATPEXEL O ALTWV va Yivel
Bupa adiakpitng doknong Biag (). To Sikaotplo Tou Hvwpévou Baoleiou amodpdavOnke OTL akoun Kat ot
Bavatol armd MPOCEKTIKA CTOXEUUEVES eTILOEOELG TTOU SV tpokaloUV BAGRN og apdxoug, aAAG LOVO O HAXNTEG,
oupBAaAAouv otn dnuioupyia kKAipoatog doBou kat avachaAelag, To onoio avavel Eppeca Ty €vtaon tg Blog
(%8). Twa tov Adyo auTo, katd to UKUT, «bev eival moté opB06 va emiyelpeital n arhn adaipeon tng OTOXEVUEVNS
Blag armd to eupUTEPO oUVOAO TNG adLaKpitwg aokoLEVNG Blagy (%9).

To yeppavikd FAC amoddavOnke otL, katd tnv aflohdynon tou Baduol Biag, sival avaykaio va kabopiletol
TIOOOTIKA, KOTA TIPOCEYYLON, O GUVOALKOG aplOpdc Twv apdxwv mou {ouv otnv olKela meploxn, adevog, Kot
0 0plOuog Twy mpdfewv adldkpltng doknong Blog mou StampdtTovtal and TG AVTLHOXOUEVEG TIAEUPEG KOTA
™G {wNAC N TNG CWHATIKAC AKEPALOTNTAC OQUAXWV OTN OCUYKEKPLUEVN Tieploxn, adetépou. EmumAéov, eival
avaykaia n yevikn aflohdynon tou aplBpol twv BUPATWY Kol TG 6oBapdtnToC TwV AMWAELWY (VEKPOL Kal
TPAUUATIEG) oToV dpoyxo MANBUGUO. Tuvadwg, Umopouv emiong va edapuooTtolv Kot avaloyio ta Kpitripla
yla ™ Stamiotwon Slwéng opddag, ta onoia avémtuée to FAC oto mAaiolo Tou SiKailou yla Toug TPOCUYES
(). EmutAéov tou moootikol kaboplopol tou Babuol Biag, n mpooéyylon tou FAC amattel yevikn ektipnon
TWV OTATLOTIKWY TAnpodoplwv 6cov adopd tov apldud twv Bupdtwy Kat tTn cofapdtnta tng PAGBNG (vekpol
KalL TPAUHOTIEG) oToV dpoyo MANBuouo. H yeviky autr ektipnon Ba mepthapBavel eniong, os kABe mepintwon,
afloAdynaon TNG KAtaoTaong TS MopoxnG LOTPLkAC epiBaldng otnv otkela meploxr, and tnv moldtnta Kal tThv

(8%) Asylum and Immigration Tribunal (Hvwpévo BaoiAelo), AM & AM (armed conflict: risk categories) Rev 1 Somalia CG [2008] UKAIT 00091, 27 lavouapiou 2009.
(%) HM and Others, &.1t., utoonpeiwon 26, okéyn 45.

(%) O.1., okéPn 43.

(87) O.1., okéelg 271-274.

(%) 0.1., okéPn 292.

(%) Upper Tribunal (Hvwpévo Baoilelo), anddaon tng 18ng Maiou 2012, AK [Article 15(c)] Afghanistan CG katd the Secretary of State for the Home Department,
[2012] UKUT 00163, okéyn 207.

(°°) Atddaon 10 C 4.09, 6.1, urtoonpeiwaon 28, okeyn 34.
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MPOCRACLUOTNTA TNE OTolaC UITopEl va e€apTATAL N CORAPOTNTA TWV CWUATIKWY TPAUHATIOHWY, WSlaitepa 6oV
adopa TIG LOVIUEG CUVETIELEG TIOU EVOEXETAL VAL £XOUV OL TPAUMATIOMOL yla ta B0 pata (7).

Ye umbBeon mou adopoloe tnv achdlela oto Moykavticou, To oAavdikd ZupBoUAlo TG Emkpateiog
arnodavOnke to 2010 OTL 0 MPOCSLOPLOUOC €EALPETIKNG KATAOTACNG OTNV omoia to apBpol5 otolkeio y)
edbapUOleETAL O OMOLOSHTIOTE TTPOCWITO, ATALTEL va e€eTdlovTal, MEPAV TOU aplBpol TwV VEKPWY KAl TwV
TPAUUOTLWY OTNV ETLHOYXN TtEPLOXN, KOl AAAOL GuVADELG TAPAYOVTEC, OTIWG N ECWTEPLKA EKTOTILGN, OL TIPOCGHUYEC
TIOU EYKATOAELTTIOUV TN XWPO KaL 0 TUXALOG XapaKtrpag the Blag (°2).

JUpdpwva pe To yaliko €Bvikd SlkaoTAplo mou sivatl appodio yla B€pata acVAou Kal To YaAAko upBoulio
™G Emkpatelag, n évtaon £vomAng cuppaéng ayyilel ta opla mou mpoaodlopilovtal otnv anodaon Elgafaji o
KATOOTAOELG YEVIKEUUEVNC Blag. AvaykaoTikol ektomiopol, mapapacelg tou StebBvoucg avBpwrioTikol Sikaiou
Kal kotoxn edadwv eival emiong otolyela LETPNONG TNG EVIACNG TNG YEVIKEUUEVNG Blag (°3).

2.2.3. H 0¢on tn¢'Yratng Appooteiog tov OHE yia toug Npooduyeg

H Yratn Appooteia tou OHE yia toug Mpooduyeg €xel kaAEoeL Kol auth ta Sikaotripla va Aappdvouv umogn
TOOO TOCOTIKA OC0 KL TIOLOTLKA OTOLXElA 0TO MAQLOLO ULOC KTTPAYUATIOTIKAG, OALOTLKAG Kol peAAovtootpadoug
aflohdynong», n omoia «&ev pmopei va meplopiletal os évav pobnuatikd umoloylopd mibavotntoc» ().
O opyoviopog edLlotd tnv Tpoooxf otnv emiGUAOKTIKOTNTA UE TNV omola TPEMEL va avTlpeTwrilovtal ta
OTATIOTIKA oTolxela, AauBavouévwv umdPn twv Stadopwv otn pebodoloyia kot ota Kpltiplo cUAAOYAC
Sedopévy, Twv eEATWY avadpopwV KPoUoHATWY Blag Kal tng cuvadelag Tou YEwYpadIKOU KoL TOU XPOVIKOU
niebiov edpappoync eviog twv omoiwv e€etdlovral ta cupBadavta (*°). EmutAéov Tou aplOpol Twv GUUBAVTWY
aodAAELOC Kol TWV anMwAELwY (cupnepthapBavouévwy Bovatwy, TPAUUOTIOUWY Kal GAWV amell\wy Katd Tng
OWMATIKAC akepatdtntag), Ba mpémel va Aappdvovtal urmtdPn «Tto yevikod TeplBallov acdpdlelag otn xwpea,
0 EKTOTILOMOG MANBUGOUOU KOl 0 AVTIKTUTIOC TNG Blag TN cUVOALKH avOpWTLOTIKA Katdotaon» (%).

2.2.4. Fuunepaocpato — pn £§aVTANTIKOG KatdAoyog nibavwv
evéeilewv

YIapyel yevik ouvaiveon petafy tou UKUT, tou yaAAwkoU ZupPBouAiou tng Emikpateiog, Tou oAAavdikol
JupBouAiou TG Emikpateiag, Tou yeppavikol FAC kal Tou avwtatou Sikaotnpiou tg TAoBeviag otL o Babuog
Blog mpémel va aflohoyeitol TOCO MOCOTIKA OCO KOl TOLOTIKA. A TO YEPUAVIKA OLKOOTNPLO, N TIOCOTLKN
aflohdynon tng Blag amotelel anapaitntn adetnpia yia tnv afloddynon tng motdtntdg g (°7). Ot avadepOeiosg
anodacelg Sikaotnplwv amod AAAeg xwpPeS tTNG Eupwrng avadelkviouv MApOUoLo HEANUA yLla TNV eE€TOoN TOOO
TNG MOOOTNTAG 00O KoL TNG MOLOTNTAC KATA TNV afloAdynaon. Avaudifola eav Ta MOCOTIKA PeYEDN yLa tn Bla dev
glval onuavtika Sev pmopet va xopnynOel emtkoupikn mpootacia. QoTd00, 0 OPLOUOG TOU KATWTATOU 0pLou yLa
Vv edappoyn Tou apbpou 15 otoixeio y) Sev eivat amAd {tnua avaAuong MocoTkwy SeSopévwy.

AopBavopévng umoyPn TG PEVOTOTNTOC TNG VOHoAoyiag, Sev Ba Tav GUVETH N AIMOMELPA KOTAPTLONG EVOC
UOVIHOU KataAoyou miBavwy evdeifewv, aAld, amo tnv avaluon Baolkwy umoBécewv, cuumepAAUBAVOUEVWY
twv Sufi kat Elmi, K.A.B. (*®) (ne avtikeipevo to apBpo 3 tng EXAA) kal TnG vopoAoyiag tou yepuavikol FAC,
Tou oAAavSikoU upBouliou tng Emikpateiag, tou UKUT, Tou yaAAikoU €Bvikol Sikaotnpiou mou eivat apuodlo
yla To ACUAO, TOU QVWTATOU SLkaoTnpiou tng ZAoBeviag (eVOEIKTIKA) Kal SLA MAPATIOUTING OTLG KOTEVBUVTNPLEC
VPOUUEC TNG YIatng Appooteiag tou OHE yia toug Mpooduyeg OXETIKA UE TO SIKOLWLLA EMLKOUPLKAC TTPOOTACLC
0€ XWPEG OTWC To Ipak, n ZopaAia Kal to Adpyaviotav, GCUVAYOVTAL TPELG APXEG, OL OToLeC Ba MpEmeL va SLEMouV
v afloAdynon:

(°1) Artddaon 10 C 13.10., 6.1, untoonpueiwon 37, okéyn 23.

(°?) Raad van State (K&tw Xwpeg), anddaon tng 26ng lavouapiov 2010, 200905017/1/V2, ECLI:NL:RVS:2010:BL1483.

(°%) Baskarathas, ¢.1t., untoonpeiwon 29° BAéne eniong CNDA, anddacn g 18ng OktwPpiov 2011, aptd. 10003854,

(°*) UNHCR, Safe at Last?, unoonueiwon 2, o. 104.

(*) O.;t., 0. 46-47.

(*) O.1., 0. 104.

(*) H. Lambert, «The Next Frontier: Expanding Protection in Europe for Victims of Armed Conflict and Indiscriminate Violence», JRL 2013, 224.
(°8) Artddaon tou EAAA tng 5n¢ ZemttepPpiov 2013, K.A.B. katd Zounbdiag, mpooduyn aptd. 886/11.
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a) NMpwTov, N MPOCEYYLoN MPEMEL VA €lval OALOTIKA Kat GUVOALKH. Ta dikaotrpla odeilouy va AapBdavouv urtodn
£€va eupl GACHA OXETIKWVY HETAPBANTWV.

B) Aeltepov, ta Sikaotrpla dev Ba mpEmnel va meplopilovtal 6 AULYWS TIOCOTIKA OVAAUGCH TWV OPLOUNTIKWY
oTolXelwv BavAatwy Kal TPAUUATIOHWY audXwVv K.AT. H mpocéyylon mpénel va £ivol TO00 TIOLOTIKA 000 Kal
moootikA. Katd tnv afloAdynon tng moootntag kal tng moldtntag, ta Sikaotipla Ba mpémel va Aappavouv
umon To evdexopevo un avadbepBéviwy cupavtwy kat aAeg aBeBalotntec.

v) Tpitov, a€lomolwvtag tn vopoAoyia, n omola pe tn oelpd tng Aappavel untdyn mAnpodopieg amd akadnuaikég
peAETeg, Ta Sikaotrpla Ba mpénel va e€eTalouv LLaiTEP TL TIPOKUTITEL OO TA ATIOSELKTIKA OTOoLXElat OG0V adopd
TG evbeifelg kataotaoswy Biag kat cuppaing (o katdhoyog ou akoAouBei dev eivat EaVTANTLKOG):

e Ta «kpttrpta Sufi kat ElImi» Bdoel tng anddaong tou EAAA:
— Ol QVTLHAXOUEVEC TTAEUPEG KOl N AVTIOTOLKN OTPATLWTIKA TOUG LoXUG

edappolopeveg pEBodoL Kal TAKTIKEG TTOAEUOU (kivouvog Bupdtwy petafl Tou dpoyou mAnbucuou):

£(60¢ XpNOLHOTOLOUUEVWY OTIAWV"
— VEwypadLKr EKTOON TWV HOXWV (TOTIKEG 1] EKTETOUEVEC)
— apLOUOC VEKPWY, TPAULOTLWY KAL EKTOTILOMEVWY OUAXWY WE ATTOTEAECHO TWV LOXWV.

e H LkavOoTNTA A 1N TOU KPATOUC VO TIPOCTATEUCEL TOUG TIOATEG TOU Kotd Tng PBiag (6mou eival ediktd, Ba
OUUBAAAEL oTov KoBoplopd twv Sladdpwyv evdexduevwy umeuBUvVwyY Tpootaciag kal otnv géétaocn tou
Tipayatikol poAou toug) / o Babuodg aduvapiog tou KpAToug va TopACXEL TpooTaaial).

o KOWWVLKOOLKOVOULKEG OUVONKEC (oL omoieg mpemel va mepAapBAavouv a€loAdynaon TwV OLKOVOULKWY Kal GAAWY
popdwv BonBelag amnod Siebveic opyaviopoug kat MKO).

® JWPEUTLKEG OUVETIELEG LOKPOXPOVLWV EVOTTAWY CUPPAEEWV.

Katapynv, auteg ol pn e€avtAnTtikég evoeifelg Ba edapudlovtal otav MpEneL va afloAoynBel yevikog 1 elbIKog
Kivéuvog yla tov attouvia. Kabwg kabe pepovwuevn €vomin cuppaln evOEXeTal va €xel dladopetiky popdn,
glval €QLPETIKA ONUAVTIKO va pnv mopaPAEnetal OtL évag kataloyog eveifewv —OMwG o avwtépw — Oev
Urtopel MoTE va elval €€avTANTIKOG. Ta XOPAKTNPLOTIKA TNG €VOMANG cUPPAENG KAl TWV AUOXWYV BUHATWY TNG
evbéxetal va avadeifouv AA\eg evdeilelg ol omoleg Ba mpénel va AndBolv umo .

2.3. Edappoyn tng ektipnong BaceL avanpoocappolOpEVNG
KA{poKoLg

H évvola tng avampoocapuolopevng KAlpakag, n omolo mnydlel amo tnv anoddaon Elgafaji (mapott dev
TEPLYPADETOL CUYKEKPLUEVO WG TETOLAL OTNV amnddaon), TOPEXEL Vo TTAALOLO YLl TNV EKTIUNGN TNG OXETLKNAG
onpaciag Twv eVVoLwv Tou yevikoU KvdUvou (6tav urtdpxel adlakpitwg aokoupevn Bia og tooo uPnAo Babuo
WOTE KoL LOVO N LOLOTNTA TOU ALAXOU CUVLOTA KivoUuVOo) Kal Tou €L8LKOU KvEUVOU (OTav UTTAPXEL EEUTOMLKEUMEVN
arelAr). Me Tov TPOMOo QUTO AMOKTA UTIOOTACH KAt VONpa N Slatumwaon tng atttoAoykng okedng 35 (mpwnv 26)
oto mpooipto tng OEAA: n UTapén cofapng Kol TTPOCWTILKNAG OTTEIANG YL TOUG adxoug unopel va BewpnBel
kot e€aipeon StamotwOeioa, edv o Babudg adlakpitwg ackoUpeVNG Bilag tou xapaktnpilel tnv évorAn ocUppagn
o€ e€EALEN elvatL uPnAAG: autn elval n dtaotaon yevikol kKivéuvou Tou apBpou 15 ototxelo y). EGv UTtApXEL YEVLKOG
Kivduvog, To {ATNa TG aglomioTiag elval aAUGLTEAEG TILO CUYKEKPLUEVQ, N aflomioTio mepLopileTal aTov EAey)o
TOU OV O QLLTWV TIPOEPYETAL ATt TN CUYKEKPLUEVN XWPA 1 TIEPLOXN.

Qot600, N aitnon €MKOUPLKNG pooTtaciag evoéxetal va yivel Sektr) Baoel tou apBpou 15 otolxeio y), akoun
KaL otav o Babudg adlakpitwg ackoUpevng Blag elval HIKpOTEPOG, €AV O altwv elval oe Béon va amodeifel
OTL Bilyetal el8IKWG AOYW XAPAKTNPLOTIKWY TNG KATACTACHG TOU: AUt €ival n didotaon €8kou Kwvduvou tou
apBpou 15 otoikeio y). Me Tnv avanpooappolOpuevn KALLOKO OXNLATOTOLETOL O TPOTIOG LLE TOV OTIOLO TIPETEL Val
aglohoyeitat o el61kOG Kivduvog: «600 MeEPLOCOTEPO 0 altwy eivat oe B€on va anobei€el 6TL Biyetat el61kwg Adyw
TWV XAPAKTNPLOTIKWY TNG KOTAOTACEWG TOU, TOOO MIKPOTEPOC Ba elval o BaBuog Tng adlakpitwg aokoUEVNG
Blag Tou amalteital MTPOKELUEVOU O ALTWVY Va TUXEL TNG ETILKOUPLKAG pootaciag» (Elgafaji, okéyn 39, Diakité,
okén 31). Ztnv nepimtwon autr, n a§loAdynon tng a§lomiotiog amokTd onpaocia.

Ta otoyela mou mpénet va AapBavovtatl umtoyn katd thv afloAdynon tou Babuol adlakpitwg ackoUpevng Blag
anaplOpouvtal avwtépw (BAEme evotnta 1.3 «ASLdkpitn doknon Blagy).
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Elval cadég otL n aflohoynon tou eldikol KivdUvou PBdoel tou dapbpou 15 otolyeio y) mpémel va Ste€dyetal
KATA TPOTIO TTAPOUOLO HE TNV afloAdynaon Twv attioswyv dtebvouc mpootaciag Bacel Tou apbpou 15 otolyeia a)
Kal B). AUTO cuvaAyeTal amd Ty emLpovr) Tou AEE oto yeyovog OTL «n eppunveia g ev Adyw Slataewg [apBpo
15 otolxeio y)] mpémel va yivetal Aappavopévou unmdyPn ToU GUCTAUATOG OTO omolo evidooetal, dnAadr oe
oX€on He TG Aoutég SU0 TePUTTWOELG TIoU TIPOoPAEMEeL TO GpBpo 15 Kal, EMOHEVWE, VA EPUNVEVETAL OE OTEVN
ouvaptnon pe tv e€atopikevon autn» (*). H mpokAnon mou avtueTwilouv oL SIkaoTEg otV €BVLIK VoLoAoyia
£w¢ onuepa (BAEme pépog II, evotnta 2.31 KATWTEPW) CUVIOTATAL OTO YEYOVOC OTL, yLa Thv edappoyn Tou apbpou
15 otolxeio y) 0€ KATAOTACELG OTLG oToieg 0 Babudc adlakpitwg aockoUpevng Blag dev eival tooo uPnAog wote
va SLOTPEXOUV OL GUaXOoL YEVIKO Kivouvo, eival ouxva SUcokolo va avtiAndBouv yla molov Adyo n mepintwon
QLTOUVTOG 0 oTolog Umopel va katadeifel MPOOWTIKEG TIEPLOTACELG OL OTtoleg auEdvouy Tov Kivduvo TPEMeL va
eetaotel Baoel Tou apbpou 15 otowkeio y). Onwg mpoavadEépOnKe, EVOEXETAL OTNV MPAYHUATIKOTNTA O QLTWV
va SkatoUTtal TpooTacia w¢ mpoaduyag r EMIKOUPLKH Tpootacio Bdcel Tou apbpou 15 otoweia B) (1) A a).
Emopévwg, to apBpo 15 otolyeio y) evoéxetal va eivat Kuplwg XpHoLUo og UTTIOBECELS OTLC OTOLEC TO {ATNUA Eival
av volotatal yevikdg kivbuvog yla 6AoUG TOUG aAXOUG.

NopoAoyia twv eBvikwv dikactnpiwv

Metd thv anodoaon Elgafaji, to yohAwkd TupBolAio g Emikpateiag amoddavOnke otnv untdOson Baskarathas (1)
otL Sev amatteitol va amodeifel o altwv 181K 0TOXELGN AOYW TNG MPOCWTILKAC TOU KATAoTAoNG, OTav 0 Babuoc
adlakpitwg ackoUpevng Blag elval TETOLOG WOTE UTIAPXOUV coPapol Kot armodedetlyuévol Adyol va TioTteVETaL OTL
£€vog apaxog Ba Slatpéxel KivOuvo amoKAELOTIKA Kol LOVo AOyw TG mapouaciag Tou oto €6adoc, KATL To omnoio
loxue, cuudwva pe to yaliko TupBoUAlo tng Emikpateiag, otnv nepintwon tng Ipt Advka To KoAokaipl Tou
20009.

To yohAkd €Bvikd Sikaotrplo mou givat appodio yia Béuata acUlou €éhafe undPn to veapo TG NAKLAC Tou
QLTOUVTOC ACUAO WC TIPOOWTTLKO OTOLXELO KATA TNV aLoAGynaon Tou mpayuatikol kivéuvou coBaprg BAARNG mou
SLETPEXE O QTWV OE APKETEG UTIOBECELS TTou adopolcav Adyavols. TUUdwWv HE TO eV AOyw SLKAOTAPLO, TO
GUYKEKPLUEVO OTOoLXElD Elval TPOoowTILkO oToLXElo TO omoio audvel Tov Kivduvo Kot tpémet va AapBavetat urtogn
otnv aflohdynon otav o Baduog Biag sival pikpotepog. Q¢ ek ToUTOU, MAPACXEONKE ETIKOUPLKH TTpooTacia. To
Sikaotnplo éNafe emiong unmdPn oToLKElOl OXETIKA LE TO VEAPO TNCS NALKIOG, OMWG ToV BAVATO TWV YOVEWV, TV
£Mewbn okoyevelakwyv Secuwv, TNV £€kBeon o Bia KOl TNV OVAYKAOTLKI) OTPATOAOYNON O€ piat armo TG EVOTIAEG
Suvapelg (22). ‘Eva GANO POCWTILKO OTOLXELO TO OTIOI0 TO SIKACTHPLO £KAVE SEKTO WE EMAUENTIKO TOU KvdUvou,
avadeixOnke otnv undBeon evoc avdpa amd to Bopeto Kifou (Aaikr Anpokpartio tou Kovykd), otnv onolia to ev
AOyw SLlkaoTApLO €KpLve OTL eTtayYeApatieg oL omoiol avaykalovtay va tafldésvouv amo kal mpog thv Avykoha Ba
ekTiOevto og Blaleg mpagelc EvomAwy opddwy (1°). Eva oXeTIKO {ATNUA €V TIPOKELUEVW NTOV OV TO CUYKEKPLUEVO
ETAYYEAUQ TOU aLtoUVTog eival BepeAlwbeC oToLKE(O TNE TAUTOTNTAG TOU OUTWG WOTE VAl LNV Umopei eUAoya va
avapévetal ot Ba aAlGEel emdyyehpa TpokeLlpévou va amodUyel evdexouevn BAGBN.

To yeppavikd FAC €xel mMapdoxel MAPASELYHATH TPOCWTTKWY TEPLOTACEWY TOU auédvouv TNV amellfy Adyw
abLaKkpLTng Aoknong Blag: m.x. EAV TO EMAYYEALA TOU AUTOUVTOG TOV UTIOXPEWVEL VA BPILOKETAL KOVTA OTLC TIPAEELS
Blag, émwg ylatpoli ) Snuoactoypddol. MpoowrtikES TEPLOTATELS, OTIWG N Bpnokeia ) n eBvotnTa, umopolv emiong
va AndBouv umoyn, edv Sev cuvemdyovtol Tn Xopnynon kobeotwtog mpocduya. TNV MepInTwon TEToLWY
TIPOCWTTILKWY TEPLOTATEWV, To FAC amaitnoe eniong uPnAo Badbuod adlakpitwe ackoluevng Biag i uPnAn ans\n
yla tov dpoxo mAnBuoud otnv mepLoxr. IXETIKEG evOeifelc umopel va eival o aplBuog Twv MPAfewv adLloKpitwe
aokoUPeVNG Blag, Ta BUpaTa Kot N coBapOTNTA TWV AMWAELWY HETAED TwV apdywv (1%%).

To avwtato SlotknTkd Sikaothplo Tng Bavapiag dev Bewpnoe mwe To YeYovOE OTL O ALTWY AVAKE 0T MELOVOTNTA
Twv Xoaldpwv (Adyaviotdv) amoteAoloe MPOCWTILKN Tepiotacn emauvéntiki tou Kwduvou. IUudwWva UE TIG
mAnpodopieg rou eixe otn S1dOeon Tou TO £V AOYW SIKAOTHPLO, N CUVOALKA KaTdotaon TG GpUANG Twv Xaldpwy,
n omnoia udiotartal mopadootakd Slakpioelg, £xel BeAtiwOei, mapdtL e€akolouBoUV va UTIAPXOUV TTOPOASOCLAKES
EVTAOELG OL oTtoleg avaBLwvouy katd katpolg. Ot Xaldpol lovoav avékabev oTig emapyxieg MapBav kot KapmouA

(%) Elgafaji, 6.1t., umoonueiwon 5, okédn 38.

(1) BAEme MPOTACELG YeVIKOU loayyeléa otnv undBeon M’'Bodj, 6.1t., utoonpeiwon 9 6oov adopd to medio ebappoyng tou dpbpou 15 ototxeio B).

(1) Baskarathas, ¢.11., utoonpeiwon 29.

(12) CNDA (FaMAia), anddacn tg 21ng Maptiou 2013, M. Youma Khan, apt8. 12025577 C* CNDA, anddaocn tng 2ag loudiou 2012, M. Ahmad Zai apt8. 12006088
C' CNDA, anédaon tng 18ng OktwPpiov 2011, M. Hosseini aptB. 10003854 C+ CNDA, anddpaon g 3ng louviou 2011 M.

(1) CNDA, anddaon tng 5n¢ ZemtepPpiov 2013, M. Muela aptb. 13001980 C.

(*°%) Bundesverwaltungsgericht (Feppavia), anodaon tng 20r¢ ePpouapiouv 2013, BVerwG 10 C 23.12, okéyn 33.
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KaL, cupdwva Le MAnpodopieg tngYratng Appooteiog tou OHE yla toug Mpooduyeg, moAoi Xaldpol enéotpedav
otV v AOyw Tteploxn. OUTE TO YeYoVOG OTL 0 altwv eivat PEAOG TNG BpNOKEUTLKNAC OUASAG TWV CLUTWY CUVLOTA
TIPOCWTILKN TtepioTacn emauéntikr Tou Kvduvou, kabwe to 15% tou adyavikol TAnBucuoU elval otiteg (1%°).

To avwtato SlolknTikd Slkaothplo Tng Bopelag Pnvaviag-BeotdaAiag anodavOnke otL mpémel va vdiotartol
coPapr Kal TPoowTKA amelf. Autd cupBaivel povo edv yevikol Kivéuvol cuaowpPeUoVTAL KATA TETOLO TPOTIO
WoTe OAoL oL KATOLKOL TNG TtepLoXnG va Biyovtal coBapd Kot MPOCWTILKA  dv £va pdowro Biyetal Wdlaltepa
AOYW TIPOCWTTIKWY TEPLOTACEWY TIOU AUEAVOUV ToV KIvOUVO. AUTEC OL TIPOCWTTLKEG TTEPLOTACELG TTOU AUEAVOUV
Tov Kivbuvo pmopel va amopp£ouv eniong amno ty WLotnta LEAoUG piag opadag (1°).

Jtnv anodocn HM and Others, to UKUT e€fynoe tn 6€0n Tou OXETIKA UE TO OKEMTIKO Tou AEE otnv anodaon
Elgafaji:

«Tivetal avtiAnmto otL to AEE Bswpnoe otnv ev AOyw umdBecon OTL £va TPOCWITO TO OTOoL0 SLATPEXEL
TIPAYHATLKO KIiVOUVO va amoTeAEEL ELOLKO H YEVIKOTEPO OTOXO adLAKPLTNG Aoknong Biag prmopel va tuxeL
npootaciag, 0tav o yevikog Babuog Biag dev apkel yla va StamiotwOei o avaykaiog kivbuvoc yla kamolov
mou Sev Umopel va anodeifel omolovénmote cUYKeKPLUEVO AOyo yia tov omoio Biyetat and t Bia, mapd
Uovo gav o Babuoc Biag eival udniocg (17).»

To UKUT e€€taoce av Ba pmopoloe va BswpnBOei, S1d mapamoumnig otnv avampocopUolopevn KAlpaka, OtL
volotatal auénuévoc kivéuvog yla Toug apdxoug oto Ipdk mou sivat couviteg A oliteg i Koupdol R mpwnv péAN
Tou MmnaaB. Katéhnée oto cuumépacpa OtL, Katd kavova, dev pmopovoe va BewpnOei k&L T€Tolo. Xt okéPn
297, to UKUT amodavOnke wg e€G:

«EKTIHOUpE OTL oL Aowntég amodeifelg mou adopolv TOUG COUVITEG KOl TOUG OLITEG AVOSELKVUOUV TTapOUOoLOL
£lkova. QoTO00, EVW Ylo TOUC QVWTEPW AOYOUG EKTIHOUME OTL oL amodeifelg eival oto oUVOAd TOug
avenapkeic yla va StamotwOdel otL n dldtnta Tou couvitn f Tou olitn cuviotd ad’ eautAc “Katnyopia
auénuévou Kivduvou”, oto mAaiclo tou dpBpou 15 otolxeioy), YiveTal SekTo OTL, avAAOYA LLE TLG TIPOCWTILKES
TEPLOTAOELG, KOl L8IwC TO EVEEXOUEVO EMLOTPODNG OE TIEPLOXH OTNV OMOLa Ol COUVITEG i aliteg adeldol
TOU OOTEAOUV LLELOVOTNTA, £VA TIPOOWTTO EVOEXETAL VO UMOPEL val amodeifel mpaypatikd Kivéuvo Katd
To dpbpo 15 otolyeio y). (BePaiwg, éva mpoowTro evEEXETAL EMIONG Vo Umopel va amodeifel mpaypaTiko
Kivduvo Siwénc BaoeL tng cUUPBaONG yLa TO KAOECTWE TWV TPood LYWV 1 LETAXEIpLoNG ou avtiBaivel oto
apBpo 3 tng EZAA).»

2.4. Tewypadko nedio epappoyng: xwpa / meploxn / nepidpépeia

Ta Sikaotnipla ota omnoia mpookopilovtol anodeifelg yla tnv Umapén EvomAng cUppaEng oTn XWPa KATAYwWYNS
Ba mpénel va e€akplBwvouv Tn yewypadlki EKTAcn TNG v AOyw oUppaéng. Eav o Babuog tng adlakpitwg
aoKoUpeVNG Blag oe oAOkANpN TN xwpa givatl T6co LPNAGC WoTe Ta Mpdéowma va SlatpEXouv Kivéuvo Katd To
apBpo 15 otolyeio y) AMOKAELOTIKA Kol LOvVo €meldn eival apoyol, o attwy Ba SikaloUTtal EMKOUPLKH TipooTtacia.
Q0T000, €AV N TEPLOXI) TNC XWPAG TOU ennpedletal and evav toco VPnNAo Babuod adlakpitwg ackolpevng Blag
neplopiletal yewypadlkd POVO O€ TUNUA 1 TUAMOTA TNG XWPOCG KOTAYWYNC, KAl EKTOC EAV TO KPATOC HEAOG Sev
edpapuolel To apBpo 8, n wKavoTNTA TOU aLToUVTOC va anodeifel mMpaypatiko Kivduvo cofapng BAaBng otnv
TLEPLOXN Kataywyng, BaoeLtou apBpou 15 otolyeio y), amAwg Kal LoOvo MeLdH 0 altwy eival apaxog, Ba e€aptatat
Qo TO AV N TIEPLOXN KATAYWYNG CUYKATOAEYETAL OE QUTEC OTLG OMOLEC UTIAPXEL TOOO UYPNAGG Babuocg Biag. Ou
TIPAKTIKEG TITUXEG TNG UETABAONG KAL TNG TMAPAUOVAG N TNG EYKATACTACNG OTO CUYKEKPLUEVO TUAMO TNG XWPAS
TPENEL eMiong va afloAoyolvtal WoTe va €akplBwvetal av Unopei eVAoya va AVOUEVETAL OTL O ALTWV UIMOPEL
va PeTeyKataotaBel ekel. IToug mopdyovteg mou AapBavovtat untodn punopel va meplhapfavovtal n achaieila
YUpW armo tov agpoAtpéva / tnv OAn enotpodng, o€ cUVSUVOOUO UE TNV aodAAela TNE SLadPOUNG TTOU TIPETEL
va akoAouBnBel yla tn petaBaon otnv meploxn otnv onoia 6ev UTIAPXEL cUPPALN. Z€ XWPO OTO ECWTEPLKO TNG
omnolag meplopiletal n eheuBepio kKukhodopiag, Ba mpémel evdexouévwe va Slamotwhel n voulpudtnTa TG
€yKATAOTAONG 0TV Tteploxn. Onwg mpoavadEpOdnke, edv Eva mpoocwrno dev unopel va petafel e aopaiela

(19%) Avirtato StotknTikod Sikaotriplo TG Bavapiag (Feppavia), anddaon g 3ng OeBpovapiouv 2011, 13a B 10.30394.
(1) Avitato Stotkntikd Sikaothplo Bopetag Pnvaviag-Beotdaliog (MFepuavia), anddpaon tng 29n¢ OktwPpiouv 2010, 9 A 3642/06.A.
(37) HM and Others, ¢.1t., utoonpeiwaon 26, okéyn 40.
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OTNV TIEPLOXN TIPOOPLOUOU, AOYW TN KATAOTACNG EVOTIANG cUppatnc otn xwpa, Bewpeltal OtL £xel SlamioTwOel
n Umapén Kwduvou BaceL tou apBpou 15 oTOLXELD V) OTNV TTEPLOXN] KOTAYWYNG.

2.5. Eyxwpla npootaocia

Ol eldikég Slatdgelg Tou apBpou 8 mapdypadog 2 mepl eyxwpLAS MPOOCTACLOC AVAPEPOVTAL OE «TUAKA TNE XWPOS
Kataywyng». E¢€umakovetal otL, epdoov xel Slamiotwbdel n vmapén kvduvvou coBapng PAABNE Adyw adLaKpLTnNG
aoknong Blog n omoia avrtiBaivel oto apBpo 15 otolxeio y), KoL EKTOC €AV TO KPATOG HENOG Oev epapudlel TO
apBpo 8, ta SkaotrpLa TPEMEL va £XOUV KOTAANEEL OTO CUUTMEPACUO OTL SEV UTIAPXEL SUVATOTNTA EYXWPLOC
npootaciag.

Aev pmopei va BswpnBel 6tL 0 artwv Slabétel Buwaotun evallaktikr AUon gyxwplag nmpootaaciag, v i) oto/
ot EVOANAKTLKO/-G TUAMA/-Ta TNG Xwpag udiotatal eniong mpaypatikog kivbuvog coBapnc BAGBNC (katd tng
omoiog Sev UNTAPYEL AMOTEAECUOTIKY TipoaTtacia): rj ii) dev elval eUAoyo va avopévetal OTL 0 ALTwV Umopel va
peteykotaotoOei ekel’ ) iii) o attwv dev umopel va petoPel anod mpaktikr arodn oto/ota ev Adyw TUAUO/-Ta
(2%8). Otav e€etdletal av vdiotartal mpootacia katd coBapng BAABNG o GANO/-a TUAUO/-Ta TNG XWPOC, TIPETEL
va e€etaletal n dpvon NG eV Adyw MPOCTAGLOC KOL YO TOV OKOTIO QUTO TIPEMEL emiong va AapBavetal untdyn
N MPOEAEUGN TNG TTPOCTAGLOC, N ATIOTEAEGUATIKOTNTO KAL N LOVLUMOTNTA TG, cUUdWVA e To apbpo 7.

To apBpo 8 mapdypadog 2 UTTOXPEWVEL TA KPATN LEAN Vo AauBAvouv UTIOYN TIG KATAOTAOELC TTOU ETILKPATOUV 0TN
XWPA KATaywyng Katd tov xpdvo APng tng anodaonc. To UKUT xel amodavOei 6tL auto dev dnuiouvpysi voutkn
UTIOXPEWGN YLO TO KPATOC Vo armodeifel OTL UTIAPXEL TUAKO OTN XWPO OTO OTtoio Uropel eUAoya vo avapEVeTaL
OTL O aLTWV, 0 ornoiog anédelée Baotpo poBo emoTpodr§ aTNV MEPLOXH KATAYWYNC TOU, Umopel va petoBei kat va
{noeL. To Bapoc amodeléng d£peL o artwv, ald otnv TpAgn To KPATOC ival autd mou MPENEL va B£oeL To {ATNUA
NG EYXWPLAG UETEYKATAOTAONC, KoL O oTwV B TIPETEL TOTE va amodeléel TOV LOXUPLOUO TOU OTL eV pmopet
gUloya va peteykatootadel ekei (1%°).

2.5.1. ApBpo 8 (apxikn Ko avadiatuntwpévn OEAA)

Yrapxouv SLadopeg LETALY TOU apXLKoU KoL TOU OVaSLOTUTIWHUEVOU KELLEVOU TOU ApBpou 8 oL omoieg dev €xouv
aKkoun e€etaotel and 1o AEE, aAAd ol aAAayEG eVOEXETAL VA £XOUV TIPOKTLKEG OUVETIELEG. XTNV apXLKN Hopdn
Tou, To ApBpo 8 (119 avayvwplle OTL N amelAr] eVEEXETAL VAL LNV UdloTaTal oe OAOKANPN TN XWPEO KATAYWYAE KoL
OTL, EMOUEVWG, 0 atwv 6ev Ba xprilel S1eBvouc mpootaciag, edv UMopel eVAOYQ VAL AVOUEVETAL OTL TO €V AOYW
TPOCWTO UIMOPEL VA MOPAPEIVEL O AAAO TUAMA TNG XWPOC, TTAPA TA TEXVLKA EUMOSLA 0TNV EMLOTPOGdN TOU. XTNV
avadloturtwpevn OEAA (BAfne avwtépw 1.8), To apbpo tpomonow)Bnke kat poPAENETAL TAEOV OXL LOVO OTL
0 alTwv propel eVAoya va avapévetal OtL Ba mopapeivel o€ AAAO TUAUA TNG XWPAS, AAAA OTL UItopEel emiong
VOULUO KaLl UE aodAAela va TalSEPEL Kal Vo YiVEL SEKTOG OE €KELVO TO TUNAMO TNEG XWPOG KoL UMOPEL AoyLKa
va aVaUEVETAL va eykataotabel ekel. Aev UTIAPXEL TTAEOV avadOopd OTOV OPO KTEXVLKA EUMTOSLO» TOU OTMOLoOU
n epunveia sixe mpokaAéoel Suokolieg. EvoExeTal va pmopel va umootnpBel Bactua otL n avadlatiunwon
TWV CUYKEKPLUEVWVY TITUXWV TG Slataéng amookomnel otnv anocadnvion Twv 00WV UTTOVOOUVTIAV OTNV apXLKN)
Slatunwon.

(1%8) To onpeto i) kaheitat eviote okENOG «aoPEAELAG» TO ONUELD ii) OKENOG «EUAOYOU XOpPaKTAPA» KaL TO ONUELO iii) okéAog «pdaBacngy.

(1) Upper Tribunal (Hvwpévo Baoihewo), anddaon tng 25n¢ NoepBpiouv 2011, AMM and others (conflict; humanitarian crisis; returnees; FGM) Somalia katd
Secretary of State for the Home Department, CG [2011] UKUT 00445 (IAC). la tnv 1o ipdodatn andpaon GXETIKA HE TNV katdotacn oto Moykavticou, PAEne
v anddaocn tou Upper Tribunal otnv undBeon MOJ and others (Return to Mogadishu) (Rev1) (CG) [2014] UKUT 442 (IAC).

(1°) To dpBpo 8 — apxKo Keipevo [e§akolouBel va edapudletat otnv Iphavdia kat oto Hvwpévo Bacileto (BAéne umtoonpeiwon 1)] opilet ta e€Ag:

«EyxwpLa mpootacia

1. Sta mhaiola tng a&loAdynong Twv attioewv SteBvolg mpootaciog, ta kKpdtn HEAN popolv va anodacifouv OtL o attwv dev xprilet SteBvolg mpootaoiag av
0€ TUAMA TNG XWPag kataywyng dev udiotatat Baopog dopog Siwéng R mpaypatikog kivéuvog mpdkAnong coBapng PAABNG, elval 8 eUAOYwWGS AVOUEVOUEVO
0 QLTWV VO TIAPAKEIVEL OTO TUAKO AUTO TG XWPOLSG.

2. E§etdlovtag Qv n KATAOTACN OE TUAKO TNG XWPAG KATAYWYNG AVTLOTOKEL 0TNV TEPLYpadOpEVn He TNV Ttapdypado 1, Ta Kpdtn LéENN, Katd tov Xpdvo ARewg
™G arnodpAcew( ML TNG ALTHOEWS, AapBAVOUV UTIOYN TLG YEVIKEG TIEPLOTACELG TIOU ETUKPATOUV OTO €V AOYW TUAMA TNG XWPAE KAL TLG TIPOCWTILKES TIEPLOTAOELG
TOU aLTOUVTOG,.

3. H mapdypadog 1 pnopei va epappoletal mopd Ta TEXVIKE EUMOSLa TLOTPOdHG.»
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O 6pog «eykataotabei» () otnv avadiatunwuévn OEAA Stadépel amd ToV 0po «TAPAWEIVELY TNG APXLKAG
odnylag, KatL eveEXeTAL VO aTtaLTELTAL pLa TTLo oTabepn katdotaon.

To apbpo 8 mapdypadoc 2 tng avadlaturiwuévng OEAA emBAAAEL e8IKN UTIOXPEWON OTA KPATN WUEAR, OTOV
anodaocilouv repi Tou av o artwv Slabétel Buwaotpun evallaktiki Abon eyxwplag npootaciag, va e€acpaiifouvv
aKpLBEelC Kal evnuepwUEVES TANPOdOPLEG amd OXETIKEG TINYEG GooV adopd TIC GUVONKEG TTOU ETIKPATOUV 0To/
OTA TIPOTEWOUEVO/-a EVAANOKTIKO/-AL TUAO/-TA TNG XWPAG:

«[...] Ta kpaTn pEAN, katd Tov Xpovo ANPewS TG anodAoews i TG ALTNOEWS, AapBAvouv urtdyn Tug
VEVIKEC TIEPLOTACELG TIOU ETULKPATOUV OTO £V AOYW TUAHA TN XWPAG KOL TLG TIPOCWTTLKEG TIEPLOTAOELG TOU
aLTOUVTOG, cUUPWVA HE To ApBpo 4. Mo TOV GKOTIO AUTO, Ta KPATN MEAN HEPLUvVOUVY yla th AN akplBwv
KOl EVAUEPWUEVWV TTANPODOPLWYV OO CXETLKEG TINYES, OTIWG TNV Yratn Appooteia Twv Hvwuévwy EBvwy
yla Toug Mpooduyeg kal tnv Eupwmnaikn Yrinpeoila YootAplEng yla tTo AGulo.»

(1) Tov 6po xpnowonolel eniong to EAAA: BAéme Tux. anddaon tng 11ng lavouapiou 2007, Salah Skeekh katd Kdtw Xwpwv, mpooduyr apld. 1948/04
[2007] ECHR 36, okéPn141l: «To AKOOTAPLO EKTIUA OTL, WG POUTOBeoN yla tnv emikAnon evaAaKTKAG AUonG ecwTePLkoU acVAoU, TiPEMeL va udiotavtal
OPLOUEVEG EYYUNOELG: TO TIPOOoWTO Tou Ba amelabel mpénel va ival oe B€on va TaglbéPeL 0Tn OXETIKA TtEPLOXH, va YiVEL SEKTO Kol val Uitopel va eykataotabet
ekel, Sladopetikd evéxetal va avakuTtel {Atnpa Bdoel tou apbpou 3, méow HAAAOV €AV, AMOUCLA TETOLWVY EYYUNOEWV, UTIAPXEL EVOEXOUEVO VA KATOANEEL
0 amelaBEelg 08 TUAKO TNG XWPOLG KATAYWYIG OTO OTIOL0 EVEEXETAL VOL UTIOOTEL KAKOUETAXELPLON. »



Mpocaptnua A — Aevtpo anodpAcEwV

A. Apvnon xopriynong npoctaciag e kabeotwe npocduya;

ETtlkoupLkr ipootaocia propei va xopnynOei pévo o mpoowna ta onoia dev mAnpoUV TI¢ mpoUnoBEoeLg yia va
avayvwpLotolV we pocduyeg [apBpo 2 atolkeio ot)].

B. Katdotaon otnv nepLoxn Kataywyng n onoia cuviotd Kivéuvo katd to apBpo 15 otoixeio y);

1. Elval n Kotaotacon otnv MEPLOXI KATAYyWYHG TOU aUTOUVTOG KATAOTAON £VOTANG cUppaéng;

2. Eav vay, xapaktnpiletat and adiakpitn acknon Biag og Babuo toco uPnAod waoTte ta MPoOcwIta
va Slatpéxouv mpayuatikd kivbuvo va urtootolv coBapr PAGBN amAwg kot povo emeldn eivat
Apoyol (pwtnua «ysvikoU Kivbuvou»);

3. AKOMN KoL oV N amavtnon oto §gUTEPO EPWTNUA ELVAL OPVNTLKI, LITOPEL TTAPOAQ QUTA O ALTWV
va armodeifel OTL SLaTPEXEL TPAYHATIKO kivbuvo va umootel coBapn PBAABN emikaAoUpEVOG
€Ok BAABN 1 PAAPeC oU avTiLeTwiel AOyw TIPOCWTILKWY TIEPLOTACEWV OE CUVEUAOUO HE
TIG ouvOnkeg adLakpLtng aoknong Blag (os pikpotepo Babuod); Oco mepLoodTEPO O ALTWV UIMopEL
va amodeifel otL Biyetal e8IKWG TOOO UIKPOTEPOG ATaLTETAL va €ival o BaBuog adlakpitng
aoknong Blag (epwtnua «etdikol KivdUVoU»).

Mo va armavtioouv Katodatikd os omolodnmote amd Ta WG AVw E£PWTAUOTA, TA SLKACTAPLO TIPETEL VA
BeBalwBoulv OTL Sev UTIAPXEL OMOTEAECATIKA TpooTacia katd tng coBapng BAARNG cupdwva pe To dpbpo 7
(epwtnua mpootaociac).

AeSopévou OTL N TTePLOXN) KATAYWYHNG TOU altolvtog Bewpeital o TOMOG MPoopLoUoU Tou, EVOEXETAL VAl TIPETIEL
va e€eTaoTel av 0 altwv pnopel va petaBel pe aodaAela oTn oUYKEKPLUEVN Tieploxn. Edv OxL, Ba mpémnel va
BewpnOel OTL 0 attwyv €xel amobel€el OTL Slatpexel mpaypatikd kivbuvo va umootel coBapr PAABN kab’ obov
T(POG TNV TIEPLOXI) TIPOOPLOKOU KAl AUTO apKel yla va mAnpouTtal n mpolmobeon B.

I. Antoucia Suvatdtntog EyXweLOG TPOoTUoiag;

EGv n amdvinon ota spwtipata 2 f 3 sival katadatikn, TPENeL emiong va e€eTaoTel (KTOC €AV TO KPATOG
péNog dev ebappolel To apbpo 8) av, cuudwva pe To apbpo 8, o altwv pnopei va anoduyel tn coPfapn BAABN
L€ TNV EYKATACTACK TOU 0 GANO HEPOC TNC XWPAG KATOYWYNG TOU.

H oxetkn €peuva (n omola mpémel va Baciletal oe akpLBELG KAl EVNUEPWHUEVEG TANPODOPIEG ATIO OXETLKEG
TINY£C) amattel va e€eTaoTel av o altwv:

e gival aodaAng kal mpootateleTal and cofapn BAABN oTo ev Adyw GANO TUAUO TNE XWPAC

e umopel va TafldEP el vOULUa Kol e aodAAELa KAl va YIVEL SEKTOC OTO €V AOyw GANO TUAUA TNG
XWPaG:

e pumopel eVAoya va avapévetal OTL Oa sykataotabel ekel.

Mo va eivat 0opaAég To eVOANAKTIKO TR TNG XWPOC, TPEMEL VA EEETAOTEL AV TIPOKELTAL YLO TUA O TNG XWPAS
OTO OTolo 6V UTTAPYEL TPAYUATIKOG Kivouvog va urtooTel o attwv cofapn BAARN (ard tov omoio dev untdpyel
QTOTEAECHATIKA TTpocTacia).

Mo va glval TpooBActio To eVAAAAKTIKO THAKA TNG XWPEOE, O aLtwy TPEMEL va eival os B€on va taflbéPel /
va petaBel ekel katl va ylvel 6EKTOG 0TV TEPLOXT XWPLG Vo eUMOSIZETAL ATIO VORLKA 1 TIPAKTLKA EUTIOSLAL (TT.X.
amaitnon va SLoBETEL CUYKEKPLUEVO €160G eyypAdou TAUTOTNTAS I ATOKAELOUOG TNG TTPOcPBacng anod Kabe
mOavn Stadpopn N EAewdn aodalelag kad’ 0dov).

Mo vo uropet va BewpnBel elAoyn n eyKATACTACH TOU ALTOUVTOG O EVOAAAKTIKO TUAUA TNG XWPAG, TIPETEL VO
g€etdletal av auto Oa pokaloloe adLlkaloAoynteg SUCXEPELEC.

Mo va Uropel va eykataotabel ekel o altwy, MPEMEL VA SLATILOTWVETAL OTL UTIAPXEL SUVATOTNTA MAPAOVAG O
Un mpoowpwvr Bacn katl xwpig mpoinoBEoelg.

A. Alkailwpo EMKOUPLKAG TPOoTaoiog

EGv n amavtnon otig evotnteg B kat I elval katadatikr, o attwv mAnpot Tig mpounobéoelg tou apbpou 15
otolxelo y) kot (edv Sev ouvipExouv AOyoL QmMOKAELOHOU amd TNV EMLKOUPLKA TpooTadia 1 mavong tng
ETILKOUPLKAG TIpOoaTaciag) €xel amodei&el OTL SikaloUTaL EMIKOUPLKN TTpooTaacia.







Mpooaptnua B — MeBodoAoyia

MeBoboloyia yLa TI¢ SpaoTNPLOTNTEC EMOYYEAUATIKNG EEEAENG TTOV
SdtatiBevtan og SIKaoTIKOUG AEtToUpyoUG

lotopiko Ko elcaywyn

To dpBpo 6 Tou LEpuTIKOU Kavoviapou tg EASO (*2) (oto £€A¢ o Kavoviopog) opllel OtL n Yrinpeoia katapTilet
KOl OVOTTTUCOEL TNV KOTAPTLON TIOU SLaTiBetal yia tol éAN Twv Skaotnpilwy ota KpAtn PéAN. Ma Tov okomo auTo,
n EASO snwddeleital TNG EUMELPOYVWOLAG TWV TTAVETILOTAULAKWY LOPUUATWY KAl GAAWY cuvadwWV 0pYOVWOEWV
Kal AapBavel utodn tv udlotapuevn cuvepyacia tng Evwong oTtov TOPEN QUTOV HE TAPN CERACUO yla TV
avefaptnoia Twv eBViKwY Sikaotnpiwv.

Me okormd tnv unoothpLen TnS BeATiwong Twv MPOTUTIWV TIOLOTNTAG KAl TNG EVOPUOVIONG TwV anmoddoewV ot
oAOKANPN TtV EE, Kot cupdwva Pe TN VOULUN eVTOAN TG, N EASO mapéxel ittt otnplén Katdptiong, n omnoia
niephapPBavel, adevog, TNV avamtuén kol dnpocieucn UAKOU emayyeAUaTIKAG €EEAENG Ko, adeTépou, T
Slopydvwon SpaoTnploTATWyY emayyeAUaTikig e€EAENG. Me tnv €kdoon tng pebodoloyiag autng, n EASO
armooKoTel va meplypaet T dtadikaacieg mouv Ba epapudlovtal yla Thv Aoknon Twv §pactneLoTHTWY TG 0ToV
TOMEQ TNG EMOYYEAUATLKAG EEEALENG.

Katd tnv ektéleon Twv KaBnkoviwy autwy, n EASO Ssopesletat va edbapUOleL TNV TIPOCEYYLON KAl TG APXEC TTOU
nieplypdadovral 6Tov Topéa TG cuvepyaciag tng EASO pe ta Sikaotrpla, oL omoieg eykpiBnkav to 2013 (123).

MNpdypappa emayyeApatiking e§EAENG

MNePLEXOLEVO KOl QVTIKEIHEVO — JUUPWVO HUE TN VOULUN EVTOAN TIOU TNG TIOPEXEL O KOVOVIOUOG KAl Of
ouvepyaoia pe ta Sikaothpla, N EASO Ba eykpivel MPOypappa EMOYYEAUATIKAG EEEMENG UE OTOXO VO TIUPAOXEL
0ToUC SLKOOTIKOUC AettoupyolG TIAAPN EMLOKOTNGON TOU KOWOU €UPWIAIKOU ouoTApaTtog acVAou (oto €€AC
KEZA). AapBadvovtog umtodn T avaykeg mou yvwaotornoinos to Siktuo tng EASO, tig e€eli€elc tng vopoloyiag os
EUPWTALKO Kot £BVIKO emimedo, Tov Babud amokALoNG oTNV EPUNVELQ TWV OXETIKWV Slatdéewy Kat Tig eEeNEeLC
oTov Topéa, Ba avartuxBei UALKO To omoio Ba akoAouBEl, EVSELKTIKA, TNV akoAouBn Soun (OxtL kat’ avaykn UE T
OGUYKEKPLUEVN OELPA):

1. Ewaywyn oto KEZA Kkal 0Tov pOAO KAl OTLG OPUOSLOTNTEG TWV SkaoTtnplwv otov Topéa tng Stebvoug
npootaociag

2. MpooPBaon oe dtadkaoieg mou Stémouv tn Slebvi mpootacia Kat TNV apxn TNG KN Enavanpowdnong

3. Kpunplo umaywyng Kal €MLKOUPLKAG Tipootaciog oto mAaiolo tng odnyiag tng EE yia TG eAAxLOTEG
QMALTAOELS aoUAoU (1)

4. A&LoAdyNnon amodelKTIKWY oToXelwv kal aflomiotio

5. AmokAelopdg amd TtV MPooTtacia Kol mavon Tng mpootaciag oto mAaiolo tng odnyilag tng EE ya Tig
€ANAXLOTEG AMALTHOELG AoUAOU

6. AleBvng mpootacio o€ KATAOTACELG CUPPAENG:

npootacia mpoodUywV O€ KATAOTACELG cUPPAENG

8. edapuoyn tou apBpou 15 otoxeio y) TG 0dnyiag tng EE yla TLg EAAXLOTEG AMALTOELG AOUAOU.

N

(12) Kavoviopog (EE) aptB. 439/2010 tou Eupwmaikol KowoBouliou kat tou fupBouliou, tng 19ng Maiov 2010, ya tnv idpuon Eupwnaikng Yrmnpeoiag
Yrnoothpéng yla to Aculo, SiatiBetar otnv Emionun E@nuepiba L 132/11 tng 29.5.2010, o. 11-28, http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0J:L:2010:132:0011:0028:EL:PDF

(13) Znuelwpa oxetikd e t ouvepyaoia tg EASO pe ta SIkaoThpLa Twy Kpatwv peAwy, 21 Auyovotou 2013.

(*4) O8nyia 2011/95/EE tou Eupwrnaikol KowoBouliou kat tou TupBouliou, Tng 13ng AskepBpiou 2011, OXETIKA HE TLG QMALTHOELS LA TV QVAYVWPLON TWV
UTINKOWV TPITWV XWPWV A TWV amdTpldwy wg Stkatouxwv Slebvolg pootaoiag, yla éva viaio KaBeoTtwg yla Toug mpOodUYEG 1 yLol Ta GTopa TTou StkatovvTat
ETUKOUPLKH TIPOOTAGLA KAL YLOL TO TIEPLEXOUEVO TG TIpeXOUEVNG TipooTaoiag (avadiatinwon), Siatibetal otnv Ertionun E@nuepiba L 337/9 tng 20.12.2011, o.
9-26, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:337:0009:0026:EL:PDF


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:132:0011:0028:EL:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:132:0011:0028:EL:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:EL:PDF
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9. Ymoboxn oto mAaioto tng odnyiag tng EE ya tig mpoinoBéoelg umtodoxng (1°)

10. E€€taon attioswv oto mAaiolo Tou kavoviopou AouBAivo Il (116)

11. AladIKAOTIKEG TITUXEG 0TO MAaioLo TG odnyiag tng EE yia tig Stadikaoieg acvhou (M)

12.MpooBaocn og SiKALWUATA TTOU XOpNyoUVTOL 0TO VOULKO TTAaioLo TnG EE KaTtdmiy avayvwplong KaBeoTwtog
S1eBvolg mpootaociog

13. Atadikacoieg emotpodr ¢ oto mAaiolo tng odnyiag tng EE yia tnv emiotpodn (12€)

14. A€LoAdynaon kal xprion MAnpodopLWY Lo TN XWEA KOTAywyng

15. MpooPacn og mpaypaTiki Tpoaduyn cUUWVA UE TLG VOULKEG TIPAEELS Tou KEZA

To aVOAUTLKO TIEPLEXOUEVO TOU TIPOYPAUUATOS KABwE KAl N oelpd e tnv omoia Ba avamtuxbouv ta keddAala
Ba kaBoplotolv petd tn Ste€aywyn aflohdynong avaykwv e cuvepyaoia pe to Siktuo Sikaotnpiwv thg EASO
(oto €€n¢ to Siktuo tng EASO), To omoio mepthapPavel emi tou mapdvtog eBvika onueia emadng tng EASO ota
Slkaotnpla Twv KPatwv LeEAWV, oto Awaotrplo tng EE (AEE), oto Eupwnaikd AKaoTAplo AKOLWUATWY TOU
AvBpwrou (EAAA) kal otoug SU0 SLKOOTIKOUC 0pyaviouoU Pe Toug omoioug n EASO £xel emionun avtaAlayn
emotoAwv: TN AteBvi Evwon Awaotwv AcVAou (oto £€i¢ IARL)) kat thv Evwon Eupwmaiwv ALoKNTIKWY ALKOGTWV
(oto €€nc AEA)). EmutAéov, Ba IntnBei, katd meplmtwaon, N yvwun Kot AAAwvY etaipwy, cupmepAapBavouivwy
™¢ ‘Ynatng Appooteiog tou OHE yla toug Mpooduyeg, tou Opyaviopol OeueAdlwdwyv Alkalwpdtwy tng EE
(FRA), Tou Eupwraikol Alktou Katdptiong AtkaoTtikwyv (EAKT) kat tng Akadnuiag Eupwraikol Awkaiou (ERA).
To mpoypappa Ba anotunwOel emiong oto £ToLO TPOYpaUUa epyaciag ou eykpivel n EASO oto mAaiclo twv
OUVESPLACEWY TIPOYPAUUATIOMOU KOl CUVTOVIGUOU TG EASO.

ZUMHETOXN EUMELPOYVWHOVWV

ZUVTOKTIKEG Opadeg — To mpoypappa Oa avartuxBel and tnv EASO oe ocuvepyaoia pe to Siktuo tng EASO
pHEow NG cloTtaong eBIKWV OUAdWY epyaciag (CUVTAKTIKEG OUASEG) yla TV avamtuén kabe kepalaiou. Ot
CUVTAKTLKEG opddec Ba amaptilovtal amd eUnelpoyvwoveg tou Ba opilovtal péow tou Siktvou tng EASO kat
Ba emiAéyovtal cUpdwva pe mpoadloplopéva KpLtrpLa ertAoyn¢. 20 b wva e To TTpoypapua epyaciog thg EASO
KOl TO GUYKEKPLUEVO OXESLO TTOU Bal eyKplveTaL OTIC ETAOLEG CUVESPLACELG TIPOYPOUUATIOUOU KAl CUVIOVIGUOU,
n EASO Ba mpoknpuoosl pookAnon ek8AAwONG evoLaPEPOVTOC YLO EUTELPOYVWHOVES YLa TNV EKTTOVNON KABE
kebalaiou.

H mpookAnon Ba amnootéAAetal oto Siktuo tng EASO Sieukplvidovtag To avtikeipevo tou kepalaiou mou Ba
ekrovnOei, To avapevopevo xpovodldypappo kalt tov aplOpd Twv AmMoTOUUEVWY EUTIELPOYVWHUOVWY. 3TN
OUVEXELQ, Ta £BVIKA onpeia emadng tng EASO Ba kaAoUvTal va ETILKOWVWVYAOGOUV HE T €BVIKA SIKAoTApLA YLa TOV
EVTOTILOUO EUMELPOYVWHOVWY oL omoiol evlladépovtal kat sival Stabéatpol va cuvelopEPouv aTnV EKTOVNON
tou kedalaiou.

Bdoel Twv mpotewvopevwy urtodndiwv mou Oa Aappavel, n EASO Ba kowvormolei oto Siktuo tg EASO npdtaocn
yla tn cloTaon TG OUVTAKTIKAC opadac. H EASO Ba ekmovel tnv ev Adyw mipotach cUpdwva pe to akdlouba
Kpltipla:

1. EGv o aplBuog twv mpotewopevwy umoPnodiwv sivat {(00G | KATwTEPOG TOU amapaitntou apBpou
EUTIELPOYVWHOVWY, OAOL OL TIPOTELVOREVOL EUTELPOYVWOVES ol KIAOUVTAL AUTOUATWG va AdBouv HéPog
OTN OUVTOKTLK opada.

2. Eav o aplBuodg twv npotewvopevwy umoPndiwv umepPBaivel Tov anapaitnto aplBud EUNELPOYVWHOVWY,
n EASO Bamnpofaiveloe atttohoynévn TPOEMIAOYN EUMELPOYVWUOVWVY. H tpoemiloyr BampaypatomnoLeitat

we €8AG:

(1°) O8nyia 2013/33/EE tou Eupwmnaikot KowoBouliou kat tou ZupPouliou, TnG 26n¢ louviou 2013, OXETIKA UE TLG QTTALTHCELS YLOL TNV UTIOSOXT] TWV ALTOUVTWY
S1ebvn) npootaoia (avadiatunwon), StatiBetal otnv Enionun E@nuepiba L 180/96 tng 29.6.2013, 0. 96-116, http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0J:1:2013:180:0096:0116:EL:PDF

(1) Kavovioudg (EE) aptd. 604/2013 tou Eupwmaikol KowoBouliou kat tou ZupBouliou, Tng 26ng louviou 2013, yia tn BE0TLON TWV KPLTNPLWV KAl NXAVIOUWY
yla Tov TpoadLoplopd Tou Kpdtoug LéAoUG Tou elvat uttelBuvo yla Ty g§étaon aitnong tebvoug mpootaciog mou UToBAAETAL O KPATOG LENOG OO UTTKOO
Tpitng xwpag f and andtpda (avadiatinwon), SwatiBetat otnv Enionun Epnuepiba L 180/31 tng 29.6.2013, 0. 31-59, http://eur-lex.europa.eu/legal-content/
EL/TXT/PDF/?uri=CELEX:32013R0604&from=en

(17) Oényia 2013/32/EE tou Eupwnaikol KowoBouliou kat tou ZupPouAiou, Tng 26n¢ louviou 2013, OXETIKA He KOWEG SLadIkacieg yla Tn xopriynon Kot
avdakAnon tou kabeotwtog Stebvolg mpootaciag (avadiatunwon), StatiBetal otnv Enionun E@nuepida L 180/60 tng 29.6.2013, 0. 60-95, http://eur-lex.europa.
eu/legal-content/EL/TXT/PDF/?uri=CELEX:32013L0032&from=en

(18) O8nyia 2008/115/EK tou Eupwraikol KowoBouliou kat tou ZupBouliou, Tng 16ng AskepBpiou 2008, OXETIKA [LE TOUG KOWOUG KAVOVEG Kal SladLkaoieg ota
KPATN LEAN YLaL TNV ETULOTPODN TWV TOPAVOUWG SLUEVOVTWY UTtNKOWV Tpitwy Xwpwv, SiatiBetal otnv Enionun E@nuepiba L 348/98 tng 24.12.2008, o. 98-107,
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:32008L0115&from=EN


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0096:0116:EL:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:180:0096:0116:EL:PDF
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:32013R0604&from=en
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:32013R0604&from=en
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:32013L0032&from=en
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:32013L0032&from=en
http://eur-lex.europa.eu/legal-content/EL/TXT/PDF/?uri=CELEX:32008L0115&from=EN
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H EASO Ba 6ilvel mpotepaldtnTa 0TV EMIAOYK EUMELPOYVWUOVWY, oL omolot sival Slabéoipol va
OUUUETAOYXOUV 0 OAOKANpn tn Sladikacia, cupmep\apBavopévng TG CUMUETOXNG O OAEG TIC
OUVESPLACELG EUTIELPOYVWHLOVWV.

— Edv mpotaBolv mepLocOTEPOL TOU EVOC EUMELPOYVWUOVEG amd To (6lo Kpdtog péAog, n EASO Ba
ETUKOWVWVEL e To onuelo emadng kot Oa Intel and auto va emhé€el Evav eumelpoyvwpova. Me tov
TPOmo autod, Oa e€aodalloTel eUpPUTEPN EKMPOCWINGCH TWV KPATWY UEAWV 0TNV opdda.

— H EASO 6a mpoteivel akoAoUBwG va 600l mpotepaldTNTA 0 SIKOOTIKOUC OE OXECN UE SIKAOTLKOUG
UTIOAAAAOUG 1 ELONYNTEC.

— Edav oL mpotewopevol umordlol e€akolouBolv va umepBaivouv Ttov aplBud aAmMAITOUUEVWY

EUMELPOYVWHOVWY, N EASO Ba Statunwvel atttodoynuévn mpotacn emiloyrg, n omola Oa AapPavet

unoyn thv nuepounvia mapaiaBng tTwv unoPndlotitwy (Ba oBel mpotepaldTNTA 08 AUTEG TTOU

napaAndOnkav mpwteg) kabwg Kal to HEAnUa tng EASO mepi StaodaAiong eupeiag mepldepeLlaKig

EKTIPOOWINONG.

H EASO Ba kalel emiong tnv 'Ymatn Appooteio tou OHE yla toug Mpdoduyeg va opiloel eKMPOCWTTO yla val
CUUUETACXEL OTN CUVTOKTLKY opada.

To 6iktuo tng EASO Ba kaAsital va Statunwoel thv amor Tou Kail/f va UToBAAEL TTPOTACELG CXETIKA LE TNV
T(POTEWVOUEVN ETILAOYH EUTELPOYVWUOVWY EVTOC PéyLotng mpoBeopiag 10 nuepwv. Ma tnv teAikn emhoyn Ba
AapBavovtat umoyn ot andPelg tou Siktvou tng EASO kat Ba emiBefalwvetal n ocUVOECN TNG CUVTOKTIKAG
ouadac.

Awdikaocio StapovAevong — JUpdwva Pe Tov Kavoviopd, n EASO Ba Sievepyel Stadikaoio StafovAsuong
OXETIKA E TNV EKTOVNON TOU UALKOU. Mo tov okomd tng dte€aywyng tng dtadikaciag StafovAsuong, n EASO
Ba mpoknplooel mpookAnon ekdnAwaong evélad£povtog pog ta PEAN Tou cupPBouAeuTikol doOpoup TG EASO,
GUUTEPNOUPBAVOUEVWY EKTTPOCWIIWY TWV KPOTWV HEAWV, OPYOVWOEWV TNG KOWWVIAG TwV TOAITWY, AAAWV
OXETIKWV GOPEWVY, TIAVETLOTNULOKWVY IOPUUATWY KABWG Kol GAAWV EUTIELPOYVWHUOVWY 1) aKASNUAIKWY, KATOTILV
ocuotaong tou Siktuou Sikaotnpiwv tng EASO.

AapBavovtag umoPn TNV EUMELPOYVWHOCUVN Kal TNV €€OIKEIWON UE TOV SLKAOTIKO Topéa ekeivwv Tou Ba
avtanokplBouv oTnv MPOGKANGh, KaBWE KaL Ta KPLTAPLA ETAOYNG Tou U UBOUAEUTIKOU Ppopoup Ttng EASO, n EASO
Ba Slatumwvel atttohoynuévn mpdtacn mpog to diktuo tng EASO, smiBepatwvovtag TEAKA TNV TAUTOTNTA TWV
TPOCWTWV ToU Ba cUPPETAOYOUV 0Th Sladikacia StaBoUAeuon . ITn cUVEXELD, oL cUVELoDOPEG atn Sladikacia
SloBolAsuong Ba mpémel ite va adopolv OAa Ta £pya ELTE VA ETKEVIPWVOVTAL O TOWELG OXETIKOUG UE TNV
£181K EUMELPOYVWHOCUVN KAOE GUUUETEXOVTOC.

O Opyaviopog OspueMwdwv Akatwpdtwy tng EE (FRA) Ba kadeltat va cuppetdoyel otn Stadikacio StaBolAeuong.

EKmtovnon npoypapatog

MpomnoapacKeuaoTikd otddlo — Mplv and tnv £vapén g Stadikaoiag ouvtaéng, n EASO Ba ekmovel UALKO, TO
ornolo Ba mepthapPavel ta akdAouBa otolyela, xwpig va replopiletal os auta:

1. BiBAloypadio Twv OXETIKWVY TTNYWV KoL TOU UALKOU Tou eivat SLaBEoLua OXETIKA e To BEpa
2. Zuhhoyn eupwmaikng Kal eBVIKAG VOUOAoyLaG OXETIKA e TO BEpa

Ot ouppeteyovteg otn Stadikacia Stafouleuong, padl pe to Siktuo tng EASO (1), Ba Stadpapatifouv onpaviiko
pPOAO OTO TIPOTIAPACKEUACTIKO 0TASL0. MNa Tov okomo autd, n EASO Ba evnuepwVEL TOUG CUMUETEXOVTEG OTN
Sladikaoia Stafouvlevong kat to Siktuo Tng EASO OXETIKA UE TO avTikeipevo KaBe kebahaiou kal Ba Slavéuel
o610 TOU TIPOTAPACKEVACTIKOU UALkOU pall pe mpdokAnon yla tnv umoPoin mpodcBetwv mAnpodoplwv ot
omoieg Bewpouvtal XpHOLUES yla TNV ekmovnon. OLmAnpodopleg autég Ba mepAapAavovTal 6To UALKO, TO oTtolo
Ba SLAVEETAL TN CUVEXELA OTNV QVTLOTOLXN CUVTOKTLKI) opada.

(1) @a {nteital eniong n yvwpn g 'Yroatng Appooteiag tou OHE yia toug Mpdoduyeg.
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Awdikaocio cuvtagng — H EASO Ba Slopyavwvel Touhdxlotov U0 cUVAVTNOELG Epyaciag yla KaBe kedalato.
Katd tnv mpwtn cuvavtnon, n GUVTaKTIK opada:

e Ba opilel ouvtovioth/-£¢ yla tn Stadikaoia cuvtaéng,

¢ Ba avamtuooel T SLapBpwaon tou kebahaiou kat Ba eykpivel tn pebodoloyia epyaoiag,
e Ba kataveépel kabrkovta yla tn Stadikaocia cuvtagng,

¢ Ba avantuooel To Baotkd oXeSLAYPOUUA TOU TIEPLEXOUEVOU TOU Kedalaiou.

Y16 TOV GUVTOVIOWO TOU GUVTOVLOTH TG Opadag Kal og oTeEVH cuvepyaoia pe tnv EASO, n opdda Ba mpoPaivel
0TV EKTIOVNON Tipooxediou tou avtiotolyou kedalaiou.

Katd tnv 6gUtepn ocuvavtnon, n opdda:

e Oa e€etdlel To mpooxEdLo kal Oa cupdwvel emi Tou TEpLEXOUEVOU,
* Ba SLaohaAilel TN CUVEKTIKOTNTA OAWVY TWV LEPWV KAL TWV CUVELoHOPWY 0TO OxESLO KedaAaiou,
e Ba efeTdlel To OXESLO Ao SLdaktTkr aroyn.

Avaloya e TIG aVAyKeG, N opada pnopel va mpoteivel otnv EASO tn Slopydvwaon MpocHETWY GUVAVTHOEWY yLa
TNV MEPALTEPW avATTTUEN Tou oxeblou. MeTd Tnv oAoKApwaor| Tou To oxédlo Ba koworoleital otnv EASO.

EAeyxog nmowotntag — H EASO Ba Stavépel To mpwto ox€SLo ou Ba €xel OAOKANPWOEL N GUVTOKTLKI) Opdda oTo
Siktuo g EASO, otnv'Ynatn Appooteia tou OHE yia toug Mpooduyeg KoL 0TOUG CUMMETEXOVTEG 0Th Sladikaoia
SlaBouAeuong, ot omoiol Ba kahouvtal va eAEyEouv To UALKO pe okomd va BonBricouv tnv opdada epyaciag va
BeAtiwoel TNV moldTNTA TOU TEAKOU oxebilou.

‘OAeg oL uTtoBaANOUEVES TIPOTACELG Ba KOLVOTIOLOUVTAL GTOV CUVTOVLOTH TNG GUVTAKTIKAG opadag, o omolog Ba
ETUKOLWVWVEL UE TN CUVTOKTLKI OMAdSa yla TNV €EETOON TWV TIPOTACEWYV KAl TNV EKTIOVNON Tou TeAkoU oxediou.
EVOAAQKTIKA, O GUVTOVLOTAG UTTOPEL va TipoTeivel Tn Slopydvwon mpdoBeTng cuvAVTNONG yla va eEETAOTOUV OL
TIPOTAOELG, EAV AUTEC elval WOLaitepa LAKPOOKEAELG 1) €AV TIPOKELTOL VO EMNPEACOUV OE GNUAVTLKO Babud tn
Sopn Kol To mepPLEXOEVO TOoU KedaAaiou.

O ouvtovioTi Ba kowormolel To kepalato otnv EASO yla A\oyaplacuo TnG CUVTOKTIKAG OpAdag.

AwodIkaoio EMIKALPOTOINONG — 2TO TMAQIOLO TWV ETNOLWV CUVESPLACEWVY TIPOYPULUATIOUOU KOl GUVTOVLOHOU,
n EASO Ba kalel to Siktuo tng EASO va avtaAAAooel amOPELG OXETIKA [E TNV QVAYKALOTNTA EMLKALPOTIOINGNG
TwV KeDaAAlWY TOU TTPOYPAUUATOG.

Baoel autng tng avtaAayng anopewv, n EASO unopet:

® VO TIPOYUOTOTIOLEL OOOVOC ONUACLAG ETKALPOTIOIRCELC yia TN PBeAtiwon tng mowdtntag twv Kedalaiwvy,
ouprnepAapBavopévng g mpooBnkng Twv oxeTkwy e€eAlEewv NG vopoloyiag. Xtnv nepintwon auth, n EASO
Ba ekmovel amevuBeiog pla mpwtn mpdTAcn emikalponoinong, thv £ykplon tng omoiag Oa avoAauBdavel To
Siktuo tg EASO

e va {ntel ™ oUOTAON GUVTAKTIKAC OUASAG ylo TNV EMKALPOTIOINGN €VOG I MEPLOCOTEPWY Kedalaiwv tou
TIPOYPAMUATOC. ITNV TIEPLIITWON AUTH, YLa TNV ETLKOLporoinon Oa epapudletal n Stadikaoia mou meplypddetat
QVWTEPW YLOL TNV AVATITUEN TOU TIPOYPAUUATOG.

EKTEAEON TOU TPOYPALHATOG

Y€ ouvepyaoia pe ta LEAN Tou Siktvou tng EASO Kol Toug OXeTIKOUG etaipoug (m.x. EAKT, ERA k.Amt.), n EASO Ba
oTnplEEL TN XPrioN TOU MPOYPAUUATOG KATAPTLONG Ao ta eBVIKd 1&plpata katdptiong. H atrptén tng EASO oto
mAaiolo auto Ba mepthapBavet ta e€RC otolyeia:

Inueiwpa kabodrynong ya toug urteuBUvVoug ekTEAEONG TOU Ttpoypappatog — Edapudlovrag tn Stadkaoia
TIOU TIEPLYPAPETAL AVWTEPW YLa TNV AVATTTUEN TwV Stadpopwyv kedbaAaiwyv mou cuvBETouy To mpdypapua, n EASO
B0 CUOTINOEL CUVTOKTLKA OUAdA yLO TNV KATAPTLON ONUELWHATOC KaBodrynong yla Toug urteubuvou g eKTEAEDNG
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TOU MPOYpAUUaTOG. To ev AOyw onueiwpa Ba amotelel mpaktikd epyaldeio avadopdg yla Toug umeubuvoug
EKTEAEONG TOU TIPOYPAUUOTOC Kal Ba mapéxel kabodriynaon yla tn Slopydvwaon Kot tn Sle€aywyr] TPAKTIKWY
OCEUWVOPLWV OXETIKA E TO TIPOYPOULA ETTAYYEAUOTIKAG EEEALENC.

ZeMVApLA YLa UTIEVOUVOUG EKTEAEGNG TOU TPOYPAMUATOG — ETITAEOV, HeTd TNV avarntuén kabe kebahaiou Tou
mpoypaupatog, n EASO Ba Slopyavwvel GEUVAPLO yLa TOUG UTIEUBUVOUC EKTEAECNG TOU TTPOYPAUUOTOC, OTNV
omoia Oa mapéxetal Sie€odikr enokonnon tou kepalaiov kaBWE Kat TG mpotelvdpuevng pebodoloyiag yla
Slopydvwaon oepwvapiwy oe €BvViko eminedo.

o YrioBoAr unoPndLotitwv yLa uneudBUvou G eKTEAECT G TOU TPOYPALLOTOG KOLTIPOETOLLOG L0 TOU OEPLVOLPioU —
H EASO Ba {ntei tn otipl&n touhdylotov SU0 PEAWV TNG CUVTOKTIKAG OMASAC yla TNV TIPOETOLHOoia KAl Th
Sle€aywyn tou oepwvapiou. Edv dev umdpyouv UEAN TNC CUVTOKTIKAG Opadac Stabéolua ylo ToV oKomo auTo,
n EASO Ba mpoknpUooet bk mpdokAnon ekdNAwaong eviLapEPOVTOC yLO EUMELPOYVWUOVES UTIEUOUVOUC
EKTEAEONC TPOYPAUUOTOC HECW TOU StkTUou TG EASO.

e Emloyr] ouppetexoviwv — H EASO Ba amootéA\el otn ouvéxela mpookAnon oto Siktuo tng EASO yia tov
EVTOTILOUO 0plBuol SuVNTIKWY UTIEUBUVWVY EKTENEGNC TOU TIPOYPAUUOTOG LE ELSLKN EUTIELPOYVWHOCUVN OTOV
Topéa, oL omoiol evlladépovtal kat ival SlabEatpol va SLopyavwoouV GEULVAPLA OXETLKA LE TO TIPOYPOLULLLAL
eMOYYEAUATIKAG eEEALENC OE €BVIKO eminedo. Edv oL mpotewvopevol umoPdrlotl umepBaivouv tov aplduod mou
nipoodlopiletatl otnv mpdokAnon, n EASO Oa mpoPaivel oe emthoyr divovtag mMPoTEPALOTNTA OTNV gUpEia
vewypadlk eKMPOCWTNCON KAOWE KoL 0TV Aoy Twv UTEUBUVWY eKTEAECNC TIPOYPAMMATOC TIoU £ilval
TOavoTEPO va SLEUKOAUVOUV TNV EKTEAECH TOU TTPOYPAUUOTOC 0 €OVIKO eminedo. AvAloya LE TIC AVAYKEG Kot
oUUWVA LE TO TIPOYPOULA EPYACLAC TNG KAL TO ETACLO TIPOYPALUO EPYACLWY, OIWE EYKPIVETAL OTO TTAQLOLO
TWV OUVESPLACEWV TIPOYPAUUATIOMOU Kal ouvtoviopoU tn¢ EASO, n EASO umopei va e€stdlel to evdexopevo
SLopydvwong mpooBeTWY GepVOpPiwV yLa Toug uTteuBUVOUC EKTEAEGNG TOU TTPOYPALUOTOC.

EOVIKG ogpvapLla — Y€ 0TeVH ocuvepyaoio pe To Siktuo tng EASO, n EASO Oa emIKOWWVEL e OXETIKA 16pUpaTa
KATAPTLONG SIKAOTIKWY 0 €BVLKO emimedo yla tnv mpowbnon tng Slopydvwong oepvapiwv og eBvikd eminedo.
310 mAaiolo autd, n EASO Ba otnpilel emiong tTn CUUUETOX SIKAOTIKWY AETOUPYWY TIOU CcUVERAAaV otV
avamntuén tou mpoypdupatog i Ehafav pépog ota ospvaplo TN EASO yla Toug umeuBUvVoug EKTEAECNC TOU

TPOypPAUUATOC.

Zepwvapla avwtepou emunédov tng EASO

H EASO Ba Slopyavwvel eMiong oEUVAPLA AVWTEPOU ETULNESOU O€ ETNOLA BACH OXETIKA HLE ETUAEYUEVEG TITUXEG
tou KEZA pe okomod tnv mpowbnaon tng MPOKTIKAC cuvepyaciog Kot tou Staloyou unAol emumédou petal
SLKOOTLKWV AELTOUPYWV.

MNPoodLOPLOUOG OXETIKWY TOUEWV — Ta CEULVAPLA AVWTEPOU eTILITESOU TNG EASO Bl EMLKEVIPWVOVTAL OE TOUELG
omou mapatnpeitat uPnAog Babudg andkAlong otny BVIKN EpUNnVela i 0 TOUELG OTOUG Omoloug N avarmtuén
vopoloylag kpivetal evdlapépouca amd to Siktuo tng EASO. 2to mMAaiolo Twv ETNOWV CUVESPLACEWV
TIPOYPAMUATIONOU KOl GUVTOVIOUOU, N EASO Ba kaAel to Siktuo tg EASO kaBwg Kot tnv Yratn AppooTtela Tou
OHE yia toug MNpdoduyeg kal LEAN TNG CUMPBOUAEUTIKAG OMASAG VA SLATUTIWVOUV TIPOTACELS yLa SUVNTLKOUG
Topelg evbladépovtog. Baoel Twv elonynoewv toug, n EASO Ba umofdaAllel mpotacn oto Siktuo tng EASO, to
omoio Ba anodacilel TeAkd yLa tov Topéa mou Ba e§eTaotel oTo EMOpEVO ogpvapLo. Otav Kplvetal oKOTILHO, TA
oepwvapla Ba odnyolv otnv avantuén kepalaiou Ue eLEIKO AVTIKELLEVO 0TO TTAQLCLO TOU TIPOYPAUUATOG.

MeBodoloyia — Mo tnv mpoeTolpacia Twv oepvapiwy, n EASO Ba emuSlwkel tn otipLén tou Siktuou tng EASO,
To omnolo Ba cupBAaAAeL otnv avamtuén tng nebodoloyiag cepvapiwv (m.x. culnTAOELG UTIOBECEWY, ELKOVLKES
Sikeg K.AT.) Kal oTnv TpoeToLlacio tou UALkou. H peBodoloyia mou Ba edapudletat Ba kabopilel Tov péyLoto
apOUO CUUUETEXOVTWY OE KAOE oguLvApLo.

Zuppetoxn o€ oepwvapla tng EASO — Bdaoel tng pebodoloyiag kat Katomy SLaBoUAeuong HE TG SIKOOTIKEG
evWoeLg,n EASO Ba kaBopilel Tov PEYLOTO aplBUO CUMUETEXOVTWY O KABE ogpvaplo. To oepwvaplo Ba eival
QVOLKTO OTA HEAN EUPWTIATKWY KAl EBVIKWY Skaotnpiwy kat tou Siktuou Sikaotnpiwv tng EASO, kaBwg kal Tou
EAKT, tou FRA, tng ERA kat tng'Yratng Appooteiag tou OHE yila toug Mpooduyeg.
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Mpw amod tn Slopydvwon kabe oepwvapiov, n EASO Ba ameuBuvel avolktr mpookAnaon oto SiKTuo Skaotnpiwy
¢ EASO kal otoug mpoavadepBEVIEG 0pyaviopoUs mpoadlopiovtag To OVILKEIMEVO TOU Cepwapiou, TN
puebodoloyia, Tov YEYLOTO APLOUO GUUUETEXOVTWVY KAl TNV KATAANKTIKA TtpoBeopia eyypadng. O katdAoyog Twv
CUUUETEXOVTWY Ba Slacdalilel kahn ekmpoownon SIKOOTIKWY Kal Ba Sivel mpoTepaldTNTA 0TO MPWTO alTtnua
gyypadng mou Aappavetal anod kabe kpAatog PENOG.

NapakoAovBOnon kot agloAdynon

Katd thv avamntuén twv Spactnplot)twy tg, n EASO Ba mpoaydyet avolkto kat Stadavr SLaAoyo e To §IKTuo TG
EASO, Toug SIkaoTikoug Asttoupyouc, tnv Yratn Appoaoteia tou OHE yla toug NMpooduyeg, TOUG GUUUETEXOVTEG
otn Stadikaoio StaBolAeuonc Kal TOUG CUMUETEXOVTECG OTIC SpaatnpLotnteg tng EASO, ol omoiot Ba kahouvtal
va avtaAAdooouv pe tnv EASO amoPeLg  MPOTACELS, OL OTIOLEC UmopouV SUVNTIKA Vo BEATLWOOUV TNV TTOLOTNTA
Twv 6paCTNPLOTATWY TNG.

Emuthéov, n EASO Ba kotaptioel epwtnuatoloyla aflohdynong, ta omoia Ba Stavépovtal 6To mAaiclo twv
Spaotnplottwy emayyeAUaTikAg eEEAENC. OL amAég mpotdoelg BeAtiwong Ba evowpatwvovtat ansubeiog ano
v EASO, n omola Ba evnuepwvel to diktuo tng EASO yla tn yevik aloAdynon Twv §paotnploTATwyY TG oTo
mAalolo TNG eToLaC CLUVESPILAONG TPOYPAUUATIOUOU KOL CUVTOVIGUOU.

Ye etiola Baon, n EASO Ba rapéxel eniong oto Siktuo tg EASO emiokomnnon twv §pactnpLlothTtwy tng Kabwe Kat
OXETLKEC TIPOTAOELG TLG OTtoiec AP AVEL yLa TTEPALTEPW £pya, OL OTIOLEG Oa €eTATOVTAL OTIC ETAOLEC CUVESPLATELS
T(POYPOUUATIONOU KOl CUVTOVLIGUOU.

ApXEG UAomoinong

e Katd tn Ste€aywyn twv SpaoTnplotTwy enayyeApatikng e€EAENG, n EASO Ba AauBavel Seoviwg umoyn tnv
unoxpéwaon Aoyodoaiag Kat tig apxeg tng EASO mou edappdlovial otig dSnudoteg Samaveg.

e H EASO kol ta eupwmaikd kot €Bvika Sikaotipla Ba elval amd kool umelBuvol yla To TPOYPaUUa
enayyeApatikng e€€AENG. OAot ol etaipot Ba kataBdaAlouv PooTABELEG WOTE VA CUPDWVOUV OXETIKA LE TO
TIEPLEXOHEVO KABE KEDOAALOU TOU TIPOYPANMATOC, TIPOKELUEVOU va StaodaAileTal n «SIKACTIKA EMKUPWCN»
TOU TeAKOU TtPoidVTOG.

e To mpoKUTTOV TPOypappa Ba mepAAUBAVETAL OTO TPOYPOUMA  ETMAYYEAUOTIKAG €EEAENG TG EASO,
oupneplAapBavopévwy Twv cuvadwy Sikatwpdtwy. H EASO Ba emikalpomolel To mpoypappa étav anatteitat
Kot Ba e€aodaAilel TNV MANPN CUUUETOXN TWV EVPWTATKWY Kal €BVIKWV SikaoTtnplwv otn oxetikn dtadikaotia.

e KaBe amodaon OXETIKA HE TNV UAOTOLNGN TOU TMPOYPAUUOTOG KOL TNV EMAOYA TWV EUTMELPOYVWHOVWY Ba
AapBavetatl opodwva ano 6Aoug Toug €Taipoud.

e H ouvtagn, n €ykplon Kat n UAOTOlNGN TOU TIPOYPAUHATOC EMAYYEAUATLKAG EEEALENG Ba paypatomnonBouv
oupdwva pe tn peBodoloyla yla Tig S5paoTNPLOTNTEG eMayYEAMATIKAG EEALENG Ttou elval SlaBéoipeg oToug
SKaoTIKOUG.

BaAéta, 11 AekepuBpiov 2014
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

“on a proper construction of Article 15(c) of Council Directive 2004/83/EC of 29 April 2004 on minimum standards
for the qualification and status of third country nationals or stateless persons as refugees or as persons who
otherwise need international protection and the content of the protection granted, it must be acknowledged that
an internal armed conflict exists, for the purposes of applying that provision, if a State’s armed forces confront one
or more armed groups or if two or more armed groups confront each other. It is not necessary for that conflict to
be categorised as ‘armed conflict not of an international character’ under international humanitarian law; nor is

it necessary to carry out, in addition to an appraisal of the level of violence present in the territory concerned, a
separate assessment of the intensity of the armed confrontations, the level of organisation of the armed forces
involved or the duration of the conflict”.

The actors of protection referred to in Article 7(1)(b) of Directive 2004/83 may comprise international organisations
controlling the State or a substantial part of the territory of the State, including by means of the presence of a
multinational force in that territory.

The fundamental right guaranteed under Article 3 of the European Convention on Human Rights forms part of the Referenced cases concern main principles of EU law
general principles of Community law, observance of which is ensured by the Court. In addition, the case-law of the and not asylum law (CJEU , C-106/89, Marleasing SA v
European Court of Human Rights is taken into consideration in interpreting the scope of that right in the Community La Comercial Internacional de Alimentacion SA ; CJEU,
legal order. However, it is Article 15(b) of Directive 2004/83 on minimum standards for the qualification and status of | C-188/07 Commune de Mesquer v Total France SA and
third country nationals or stateless persons as refugees or as persons who otherwise need international protection Total International Ltd.)

and the content of the protection granted, which corresponds, in essence, to Article 3 of the ECHR. By contrast, ECtHR - NA v UK, Application No 25904/07

Article 15(c) of that directive is a provision, the content of which is different from that of Article 3 of the ECHR, and
the interpretation of which must, therefore, be carried out independently, although with due regard for fundamental
rights as they are guaranteed under the ECHR. 2. Article 15(c) of Directive 2004/83 on minimum standards for the
qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted, in conjunction with Article 2(e) thereof, must be
interpreted as meaning that:

— the existence of a serious and individual threat to the life or person of an applicant for subsidiary protection is

not subject to the condition that that applicant adduce evidence that he is specifically targeted by reason of factors
particular to his personal circumstances;

— the existence of such a threat can exceptionally be considered to be established where the degree of indiscriminate
violence characterising the armed conflict taking place — assessed by the competent national authorities before which
an application for subsidiary protection is made, or by the courts of a Member State to which a decision refusing

such an application is referred — reaches such a high level that substantial grounds are shown for believing that a
civilian, returned to the relevant country or, as the case may be, to the relevant region, would, solely on account of his
presence on the territory of that country or region, face a real risk of being subject to that threat.

That interpretation is fully compatible with the European Convention on Human Rights (ECHR), including the case-law
of the European Court of Human Rights relating to Article 3 of the ECHR.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Applicant, a Sunni Muslim from Iraq, faced deportation from Sweden back to Irag, on account of his asylum claim
having been rejected in 2010, three years after his arrival. T.K.H. served in the new Iragi army from 2003 to 2006, was
allegedly seriously injured in both a suicide bomb explosion and a drive-by shooting outside his home, and purported
to be the recipient of death threats. He fled Irag and relies on his rights under Articles 2 and 3 to resist his return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Irag would violate Article 3 irrespective of personal circumstances.

No violation of Article 2 or 3 was found in relation to T.K.H. Regarding the Applicant’s particular situation, the Court
noted that his service in the Iragi army ended over seven years ago, and therefore no longer formed the basis of a risk
of persecution. As to the two incidents of serious injury, the Court concluded that the first had not resulted from the
Applicant being specifically targeted and the second was a historical incident with no evidence to suggest any future
risk. The Court also regarded T.K.H.s medical problems as neither untreatable in Iraq nor prohibitive of air travel.

Two judges of the Court dissented from the majority opinion, on account of the Applicant’s former employment
placing him in a specific risk category, the escalating violence in Iraq in 2013, and the overall plausibility of his account.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - N v United Kingdom (Application No 26565/05)
ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - Chahal v the United Kingdom (Application

No 22414/93)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - P.Z. and Others and B.Z. v. Sweden, Application
Nos 68194/10 and 74352/11

ECtHR - Hakizimana v. Sweden, Application No 37913/05
ECtHR - A.G.A.M., D.N.M., M.K.N., M.Y.H. and Others,
N.A.N.S., N.M.B., N.M.Y. and Others and S.A. v. Sweden,
Application Nos 71680/10, 28379/11, 72413/10,
50859/10, 68411/10, 68335/10, 72686/10 and 66523/10
UK - HM and others (Article 15(c) Iraq CG, [2012] UKUT
00409 (IAC)

ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

ECtHR - Boujlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Kaboulov v. Ukraine, Application No 41015/04
ECtHR - T.A. v. Sweden, Application No 48866/10

The Applicant, a Sunni Muslim from Baghdad, faced deportation from Sweden back to Irag, on account of his asylum
claim having been rejected in 2010, three years after his arrival. In Irag, the Applicant was a member of the Ba’ath
party, and worked as a professional soldier for over a year for the regime of Saddam Hussein. He was also involved

in a blood feud after unintentionally killing a relative. He fled Iraq and relied on his rights under Article 3 to resist his
return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Iraq would violate Article 3 irrespective of personal circumstances.

Turning to the Applicant’s particular situation, the Court ruled that B.K.A’s membership of the Ba’ath party and former
military service no longer posed a threat to him, given the long time that had since passed, his low-level role in both,
and the lack of any recent threats related to his involvement.

The Court also dismissed his fears of persecution by Iraqgi authorities, given he had successfully applied for a passport
from them. The Court, however, accepted the risk posed by the blood feud, notwithstanding the lack of evidence, due
to the obvious difficulties in obtaining such evidence.

Despite this risk, a majority of the Court decided that it was geographically limited to Baghdad and Diyala, and that
B.K.A. could reasonably relocate to the Anbar governorate, the largest province in Iraq.

Judge Power-Forde dissents from the majority on the previous point, arguing instead that the possibility of relocation
offered by the Swedish government and accepted by the majority as reasonable did not include the requisite
guarantees for the individual set out in Salah Sheek v. the Netherlands No 1948/04, §§ 141-142, 11 January 2007. In
particular, no arrangements for safe travel to Anbar have been made. The dissenting judge therefore concluded that
there was no reasonable relocation alternative to nullify the risk of Article 3 violation on return to Iraq.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - Salah Sheekh v The Netherlands (Application

No 1948/04) - resource

ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

ECtHR - Hakizimana v. Sweden, Application No 37913/05
ECtHR - Sufi and Elmi v. the United Kingdom, Application
Nos 8319/07 and 11449/07

ECtHR - Bouijlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - A.G.A.M., D.N.M., M.K.N., MY.H. and Others,
N.A.N.S., N.M.B., N.M.Y. and Others and S.A. v. Sweden,
Application Nos 71680/10, 28379/11, 72413/10,
50859/10, 68411/10, 68335/10, 72686/10 and 66523/10

The Applicant, a Sunni Muslim from Iraq, faced deportation from Sweden back to Irag, on account of his asylum
claim having been rejected in 2010, three years after his arrival. He worked for security companies in Baghdad who
co-operated with the US military, and alleged that his house was completely destroyed by Shi’ite militias. He fled Iraq
and relied on his rights under Articles 2 and 3 to resist his return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Irag would violate Article 3 irrespective of personal circumstances.

Turning to the Applicant’s particular situation, the Court accepted that those associated with security companies
employed by the international forces in Iraq faced a greater risk of persecution from militias than the general
population. However, the Court were sceptical of an internal contradiction in the Applicant’s account and evidence,
namely his brother’s documented claim that four people went into T.A.’s house a year after it was allegedly completely
destroyed. This problem, coupled with the general lack of evidence for his claims and the near six year time lapse
since the relevant acts of persecution, led the Court to reject T.A.'s Article 2 and 3 complaints.

Two judges of the Court dissented from the majority opinion, on account of the Applicant’s former employment
placing him in a specific risk category, the escalating violence in Iraq in 2013, the overall plausibility of T.A’s account,
the overly onerous credibility test applied by the Swedish authorities, and the majority according too much weight to
the alleged discrepancy in his account.

Related complaints under Article 8 and Article 1 of Protocol 7 were rejected by the court as manifestly ill-founded.
Regarding the former, the Applicant had been split up from his family since 2007, and a decision to deport would not
change this. For the latter, the Applicant had had ample opportunity to make representations against his removal.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - Chahal v the United Kingdom (Application

No 22414/93)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

UK - HM and others (Article 15(c)) Iraq CG, [2012] UKUT
00409 (IAC)

ECtHR - Kaboulov v. Ukraine, Application No 41015/04
ECtHR - Boujlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - Hakizimana v. Sweden, Application No 37913/05
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

By a 5-2 Majority, the Chamber decided against the Applicant, both due to recent improvements in the security
situation in Mogadishu, and due to the applicant’s personal circumstances.

As to the former, the Chamber ruled that the situation had changed since Sufi and EImi v. the United Kingdom

(Nos 8319/07 and 11449/07, 28 June 2011). The general level of violence in Mogadishu had decreased and al-Shabaab
was no longer in power. The Chamber relied on recent country reports from the Danish and Norwegian immigration
authorities, which stated that there was no longer any front-line fighting or shelling and the number of civilian
casualties had gone down. Despite continued unpredictability and fragility, the Chamber concluded that not everyone
in Mogadishu faced a real risk of death or ill-treatment.

As to the Applicant’s own situation, the Chamber shared the Swedish authorities’ scepticism regarding the Applicant’s
claims of persecution. The Chamber cited credibility and vagueness issues concerning the Applicant’s purported
residence in Mogadishu prior to leaving Somalia in 2009, his employment with American Friends Service Community,
and the four year delay after his employment ended before alleged threats were made. The Chamber also placed
weight on the Applicant not belonging to a group targeted by al-Shabaab, and on his having a home in Mogadishu
(where his wife lives).

UK - Upper Tribunal, 28 November 2011, AMM and
others v Secretary of state for the Home Department
[2011] UKUT 00445

ECtHR - Mamatkulov Askarov v Turkey, Applications

Nos 46827/99 and 46951/99

Sweden - Migration Court of Appeal, 22 February 2011,
UM 10061-09

ECtHR - Salah Sheekh v The Netherlands (Application

No 1948/04) - resource

ECtHR - Vilvarajah & Ors v United Kingdom, Application
Nos 13163/87, 13164/87, 13165/87, 13447/87,
13448/87

ECtHR - Saadi v Italy, Application No 37201/06

ECtHR - HLR v France (Application No 24573/94)

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - N. v. Finland, Application No 38885/02

ECtHR - Sufi and Elmi v. the United Kingdom, Application
Nos 8319/07 and 11449/07

ECtHR - Kaboulov v. Ukraine, Application No 41015/04
ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

ECtHR - Chalal v. the United Kingdom, Application

No 1948/04

ECtHR - Boujlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - Hakizimana v. Sweden, Application No 37913/05
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The sole question in an expulsion case was whether, in all the circumstances of the case, substantial grounds had
been shown for believing that the applicant would, if returned, face a real risk of treatment contrary to Article 3*.1

If the existence of such a risk was established, the applicant’s removal would necessarily breach Article 3, regardless
of whether the risk emanated from a general situation of violence, a personal characteristic of the applicant, or

a combination of the two. However, not every situation of general violence would give rise to such a risk. On the
contrary, a general situation of violence would only be of sufficient intensity to create such a risk “in the most
extreme cases”. The following criteria** were relevant (but not exhaustive) for the purposes of identifying a conflict’s
level of intensity: whether the parties to the conflict were either employing methods and tactics of warfare which
increased the risk of civilian casualties or directly targeting civilians; whether the use of such methods and/or tactics
was widespread among the parties to the conflict; whether the fighting was localised or widespread; and finally,

the number of civilians killed, injured and displaced as a result of the fighting. Turning to the situation in Somalia,
Mogadishu, the proposed point of return, was subjected to indiscriminate bombardments and military offensives,
and unpredictable and widespread violence. It had substantial numbers of civilian casualties and displaced persons.
While a well-connected individual might be able to obtain protection there, only connections at the highest level
would be able to assure such protection and anyone who had not been in Somalia for some time was unlikely to have
such connections. In conclusion, the violence was of such a level of intensity that anyone in the city, except possibly
those who were exceptionally well-connected to “powerful actors”, would be at real risk of proscribed treatment. As
to the possibility of relocating to a safer region, Article 3 did not preclude the Contracting States from placing reliance
on the internal flight alternative provided that the returnee could travel to, gain admittance to and settle in the area
in question without being exposed to a real risk of ill-treatment. The Court was prepared to accept that it might

be possible for returnees to travel from Mogadishu International Airport to another part of southern and central
Somalia. However, returnees with no recent experience of living in Somalia would be at real risk of ill-treatment if
their home area was in — or if they was required to travel through — an area controlled by al-Shabaab, as they would
not be familiar with the strict Islamic codes imposed there and could therefore be subjected to punishments such as
stoning, amputation, flogging and corporal punishment. It was reasonably likely that returnees who either had no
close family connections or could not safely travel to an area where they had such connections would have to seek
refuge in an Internally Displaced Persons (IDP) or refugee camp. The Court therefore had to consider the conditions in
these camps, which had been described as dire. In that connection, it indicated that where a crisis was predominantly
due to the direct and indirect actions of parties to a conflict — as opposed to poverty or to the State’s lack of
resources to deal with a naturally occurring phenomenon, such as a drought — the preferred approach for assessing
whether dire humanitarian conditions had reached the Article 3 threshold was that adopted in M.S.S. v. Belgium and
Greece***, which required the Court to have regard to an applicant’s ability to cater for his most basic needs, such

as food, hygiene and shelter, his vulnerability to ill-treatment and the prospect of his situation improving within a
reasonable time frame. Conditions in the main centres — the Afgooye Corridor in Somalia and the Dadaab camps in
Kenya — were sufficiently dire to amount to treatment reaching the Article 3 threshold. IDPs in the Afgooye Corridor
had very limited access to food and water, and shelter appeared to be an emerging problem as landlords sought to
exploit their predicament for profit. Although humanitarian assistance was available in the Dadaab camps, due to
extreme overcrowding, access to shelter, water and sanitation facilities was extremely limited. The inhabitants of both
camps were vulnerable to violent crime, exploitation, abuse and forcible recruitment and had very little prospect of
their situation improving within a reasonable time frame. Moreover, the refugees living in — or, indeed, trying to get
to — the Dadaab camps were also at real risk of refoulement by the Kenyan authorities. As regards the applicants’
personal circumstances, the first applicant would be at real risk of ill-treatment if he were to remain in Mogadishu.
Since his only close family connections were in a town under the control of al-Shabaab and as he had arrived in the
United Kingdom in 2003, when he was only sixteen years old, there was also a real risk of ill-treatment by al-Shabaab
if he attempted to relocate there. Consequently, it was likely that he would find himself in an IDP or refugee camp
where conditions were sufficiently dire to reach the Article 3 threshold and the first applicant would be particularly
vulnerable on account of his psychiatric illness. The second applicant would be at real risk of ill-treatment if he were
to remain in Mogadishu. Although it was accepted that he was a member of the majority Isaaq clan, the Court did
not consider this to be evidence of connections powerful enough to protect him. There was no evidence that he had
any close family connections in southern and central Somalia and, in any case, he had arrived in the United Kingdom
in 1988, when he was nineteen years old, and had had no experience of living under al-Shabaab’s repressive regime.
He would therefore be at real risk if he were to seek refuge in an area under al-Shabaab’s control. Likewise, if he
were to seek refuge in the IDP or refugee camps. Lastly, the fact that he had been issued with removal directions to
Mogadishu rather than to Hargeisa appeared to contradict the Government’s assertion that he would be admitted to
Somaliland.

A. v. the United Kingdom, 23 September 1998, § 22,
Reports of Judgments and Decisions 1998-VI

Abdulaziz, Cabales and Balkandali v. the United Kingdom,
judgment of 28 May 1985, Series A No 94, p. 34, § 67
Al-Agha v. Romania, No 40933/02, 12 January 2010
Boujlifa v. France, judgment of 21 October 1997, Reports
1997-VI, p. 2264, § 42

Chahal v. the United Kingdom, 15 November 1996,
Reports of Judgments and Decisions 1996-V

D. v. the United Kingdom, 2 May 1997, § 59, Reports of
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Dougoz v. Greece, No 40907/98, ECHR 2001-11

H. v. the United Kingdom, cited above

H.L.R. v. France, judgment of 29 April 1997, Reports
1997-11l, § 40

Hilal v. the United Kingdom, No 45276/99, ECHR 2001-

The Court never excluded the possibility that a general situation of violence in a country of destination will be of a
sufficient level of intensity as to entail that any removal to it would necessarily breach Article 3 of the Convention.
Nevertheless, the Court would adopt such an approach only in the most extreme cases of general violence, where
there was a real risk of ill-treatment simply by virtue of an individual being exposed to such violence on return.
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EASO10 | Prohibition of Saadi v. Italy ECtHR Englishand | ECtHR 28.2.08 Tunis Violation of Article 3 in case of expulsion to
torture, expulsion - application French, also Tunis.

No 37201/06 available in
Armenian,
Azeri,
Georgian,
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Macedo-
nian,
Romanian,
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Serbian,
Turkish,
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The applicant is a Tunisian national. In 2001 he was issued with an Italian residence permit. In 2002 he was arrested
and placed in pre-trial detention on suspicion of international terrorism. In 2005 he was sentenced by an assize court
in Italy to imprisonment for criminal conspiracy, forgery and receiving stolen goods. On the date the Grand Chamber’s
judgment was adopted an appeal was pending in the Italian courts. Also in 2005 a military court in Tunis sentenced
the applicant in his absence to 20 years’ imprisonment for membership of a terrorist organisation acting abroad in
peacetime and for incitement to terrorism. In August 2006 he was released from prison, having served his sentence in
Italy. However, the Minister of the Interior ordered him to be deported to Tunisia under the legislation on combating
international terrorism. The applicant’s request for political asylum was rejected. Under Rule 39 of the Rules of Court
(interim measures), the Court asked the Italian Government to stay his expulsion until further notice.

The Court could not underestimate the danger of terrorism and the considerable difficulties States were facing in
protecting their communities from terrorist violence. However, it was not possible to weigh the risk that a person
might be subjected to ill-treatment against his dangerousness to the community if he was not sent back. The
prospect that he might pose a serious threat to the community did not diminish in any way the risk that he might
suffer harm if deported. For that reason it would be incorrect to require a higher standard of proof where the person
was considered to represent a serious danger to the community or even a threat to national security, since such

an approach was incompatible with the absolute nature of Article 3. It amounted to asserting that, in the absence

of evidence meeting a higher standard, protection of national security justified accepting more readily a risk of
ill-treatment for the individual. The Court reaffirmed that for a forcible expulsion to be in breach of the Convention

it was necessary — and sufficient — for substantial grounds to have been shown for believing that there was a risk

that the applicant would be subjected to ill-treatment in the receiving country. The Court referred to reports by
Amnesty International and Human Rights Watch which described a disturbing situation in Tunisia and which were
corroborated by a report from the US State Department. These reports mentioned numerous and regular cases of
torture inflicted on persons accused of terrorism. The practices reported — said to be often inflicted on persons in
police custody — included hanging from the ceiling, threats of rape, administration of electric shocks, immersion of
the head in water, beatings and cigarette burns. It was reported that allegations of torture and ill-treatment were

not investigated by the competent Tunisian authorities and that the latter regularly used confessions obtained under
duress to secure convictions. The Court did not doubt the reliability of those reports and noted that the Italian
Government had not adduced any evidence capable of rebutting such assertions. Given the applicant’s conviction of
terrorism related offences in Tunisia, there were substantial grounds for believing that there was a real risk that he
would be subjected to treatment contrary to Article 3 if he were to be deported to Tunisia. Furthermore, the Tunisian
authorities had not provided the diplomatic assurances requested by the Italian Government. The existence of
domestic laws guaranteeing prisoners’ rights and accession to relevant international treaties, referred to in the notes
verbales from the Tunisian Ministry of Foreign Affairs, were not sufficient to ensure adequate protection against the
risk of ill-treatment where, as in the applicant’s case, reliable sources had reported practices manifestly contrary to
the principles of the Convention. Furthermore, even if the Tunisian authorities had given the diplomatic assurances,
that would not have absolved the Court from the obligation to examine whether such assurances provided a sufficient
guarantee that the applicant would be protected against the risk of treatment.

Conclusion: violation, if the decision to deport the applicant to Tunisia were to be enforced (unanimously).

Abdulaziz, Cabales and Balkandali v. the United Kingdom,
judgment of 28 May 1985, Series A No 94, § 67

Ahmed v. Austria, judgment of 17 December 1996,
Reports 1996-VI, § 38 and § 39

Al-Adsani v. the United Kingdom [GC], No 35763/97,
§59, ECHR 2001-XI

Al-Moayad v. Germany (dev.), No 35865/03, §§ 65-66,

20 February 2007

Aydin v. Turkey, judgment of 25 September 1997, Reports
1997-VI, § 82

Belziuk v. Poland, judgment of 25 March 1998, Reports
1998-11, § 49

Boujlifa v. France, judgment of 21 October 1997, Reports
1997-VI, § 42

Chahal v. the United Kingdom judgment of

15 November 1996, Reports of Judgments and Decisions
1996-V, §§ 79, 80, 81, 85-86, 96, 99-100 and 105
Chamaiev and Others v. Georgia and Russia,

No 36378/02, § 335, ECHR 2005-I11

Fatgan Katani and Others v. Germany (dev.),

No 67679/01, 31 May 2001
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EASO11 Burden of proof Salah Sheekh v. ECtHR English and | ECtHR 11.1.07 Somalia Violation of Article 3 in case of expulsion to
for members of The Netherlands, French, also Somalia.
persecuted groups | application available in
No 1948/04 Azeri,

Russian
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court observed that it was not the Government’s intention to expel the applicant to any area in Somalia other
than those that they considered ‘relatively safe’. The Court noted that although those territories — situated in the
north — were generally more stable and peaceful than south and central Somalia, there was a marked difference
between the position of, on the one hand, individuals who originate from those areas and have clan and/or family
links there and, on the other hand, individuals who hail from elsewhere in Somalia and do not have such links.

As far as the second group was concerned, the Court considered that it was most unlikely that the applicant,

who was a member of the Ashraf minority hailing from the south of Somalia, would be able to obtain protection
from a clan in the “relatively safe” areas. It noted that the three most vulnerable groups in Somalia were said to

be internally displaced persons, minorities and returnees from exile. If expelled to the “relatively safe” areas, the
applicant would fall into all three categories. The Court observed that Somaliland and Puntland authorities have
informed the respondent Government of their opposition to the forced deportations of, in the case of Somaliland,
non-Somalilanders and, in the case of Puntland, “refugees regardless of which part of Somalia they originally came
from without seeking either the acceptance or prior approval” of the Puntland administration. In addition, both

the Somaliland and Puntland authorities have also indicated that they do not accept the EU travel document. The
Netherlands Government insisted that expulsions are nevertheless possible to those areas and pointed out that, in the
event of an expellee being denied entry, he or she would be allowed to return to the Netherlands. They maintained
that Somalis are free to enter and leave the country as the State borders are hardly subject to controls. The Court
accepted that the Government might well succeed in removing the applicant to either Somaliland or Puntland.
However, this by no means constituted a guarantee that the applicant, once there, would be allowed or enabled to
stay in the territory, and with no monitoring of deported rejected asylum seekers taking place, the Government would
have no way of verifying whether or not the applicant would have succeeded in gaining admittance. In view of the
position taken by the Puntland and particularly the Somaliland authorities, it seemed to the Court rather unlikely that
the applicant would be allowed to settle there.

Consequently, the Court found that there was a real chance of his being removed, or of his having no alternative

but to go to areas of the country which both the Government and UNHCR consider unsafe. The Court considered
that the treatment to which the applicant claimed he had been subjected prior to his leaving Somalia could be
classified as inhuman within the meaning of Article 3 and that vulnerability to those kinds of human rights abuses of
members of minorities like the Ashraf has been well-documented. The Court reiterated its view that the existence of
the obligation not to expel is not dependent on whether the source of the risk of the treatment stems from factors
which involve the responsibility, direct or indirect, of the authorities of the receiving country. Article 3 may thus

also apply in situations where the danger emanates from persons or groups of persons who are not public officials.
What is relevant in that context is whether the applicant was able to obtain protection against and seek address

for the acts perpetrated against him. The Court considered that this was not the case. Given the fact that there had
been no significant improvement of the situation in Somalia, there was no indication that the applicant would find
himself in a significantly different situation from the one he fled. The Court took issue with the national authorities’
assessment that the treatment to which the applicant fell victim was meted out arbitrarily. It appeared from the
applicant’s account that he and his family were targeted because they belonged to a minority and for that reason it
was known that they had no means of protection. The Court considered, on the basis of the applicant’s account and
the information about the situation in the “relatively unsafe” areas of Somalia in so far as members of the Ashraf
minority were concerned, that his being exposed to treatment in breach of Article 3 upon his return was foreseeable
rather than a mere possibility. The Court concluded that the expulsion of the applicant to Somalia as envisaged by the
respondent Government would be in violation of Article 3.

Ahmed v. Austria, judgment of 17 December 1996,
Reports of Judgments and Decisions 1996-VI, p. 2206,
§§ 38-41

Chahal v. the United Kingdom, judgment of

15 November 1996, pp. 1856 and 1859, §§ 86 and 97-98,
Reports 1996-V
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H.L.R. v. France, 9 April 1997, Reports 1997-Ill, p. 758,
§37and §40

Hilal v. the United Kingdom, No 45276/99, §§ 59, 60 and
67-68, ECHR 2001-II

Mamatkulov and Askarov v. Turkey [GC], Nos 46827/99
and 46951/99, ECHR 2005-1, § 67 and § 69

Selmouni v. France ([GC], No 25803/94, §§ 74-77, ECHR
1999-V

T.I. v. the United Kingdom (dec.), No 43844/98, ECHR
2000-I11

Vilvarajah and Others v. the United Kingdom, judgment
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National Jurisprudence (post-Elgafaji)

EASO12 Article 15(c) MOJ and others United English Upper Tribunal | 3.10.14 Somalia Return to Mogadishu.
QD application (Return to Kingdom (Immigration
in relation to Mogadishu) (Rev1) and Asylum
the situation (CG) [2014] Chamber)
in Mogadishu UKUT 442 (IAC).

(Somalia)

EASO13 | Interpretation of 1U 1327/2013-10 Slovenia Slovene Administrative |29.1.14 Afghanistan | The Court added new factors to be taken into
Article 15(c) QD, Court of the account when assessing the level of violence.
internal armed Republic of
conflict, assessing Slovenia
the level of
violence

EASO14 Interpretation of 1U 498/2013-17 Slovenia Slovene Administrative | 25.9.13 Afghanistan | The Court stated that the meaning of
Article 15(c) QD, Court of the provision of Article 15(c) of the QD must be
internal armed Republic of based on the autonomous interpretation
conflict, assessing Slovenia of EU law on asylum. The Court put
the level of forward factors that should be taken into
violence consideration in assessing the level of

violence.

EASO15 Existence of CNDA 5 septembre France French CNDA 5.9.13 Congo (DRC) | The Court found that, at the date of its ruling,
indiscriminate 2013 M. MUELA n® (National the province of North Kivu was plagued by
violence, 13001980 C Asylum Court) indiscriminate violence but did not specify
assessment of past the level of this violence.
circumstances

EASO16 High level of CNDA 22 juillet 2013 | France French CNDA 22.7.13 Syria The Court found that, at the date of its ruling,
indiscriminate Mme KABABII ép. (National blind violence in Alep reached such a high
violence, surrogate | KHACHERYAN no Asylum Court) level that the appellant would be exposed to
character of 13001703 C+ a serious threat against his life. Nevertheless,
international the claim was rejected because appellant
protection was also a Lebanese national and could avail

herself of the protection of Lebanon.

EASO17 Absence of CNDA 15 juillet 2013 | France French CNDA 15.7.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. ROSTAMI no (National there was no indiscriminate violence in the
violence 13000622 C Asylum Court) province of Bamyan. Therefore subsidiary

protection on the ‘15(c)’ ground could not be
granted to the appellant.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts
(excerpt) - COUNTRY GUIDANCE AMM and others (conflict; humanitarian crisis; returnees;
(i) The country guidance issues addressed in this determination are not identical to those engaged with by the FGM) Somalia CG [2011] UKUT 445 (IAC)

Tribunal in AMM and others (conflict; humanitarian crisis; returnees; FGM) Somalia CG [2011] UKUT 445 (IAC).
Therefore, where country guidance has been given by the Tribunal in AMM in respect of issues not addressed in this
determination then the guidance provided by AMM shall continue to have effect.

(ii) Generally, a person who is ‘an ordinary civilian’ (i.e. not associated with the security forces; any aspect of
government or official administration or any NGO or international organisation) on returning to Mogadishu after a
period of absence will face no real risk of persecution or risk of harm such as to require protection under Article 3

of the ECHR or Article 15(c) of the Qualification Directive. In particular, he will not be at real risk simply on account

of having lived in a European location for a period of time of being viewed with suspicion either by the authorities

as a possible supporter of Al Shabaab or by Al Shabaab as an apostate or someone whose Islamic integrity has been
compromised by living in a Western country.

(iii) There has been durable change in the sense that the Al Shabaab withdrawal from Mogadishu is complete and
there is no real prospect of a re-established presence within the city. That was not the case at the time of the country
guidance given by the Tribunal in AMM.

(iv) The level of civilian casualties, excluding non-military casualties that clearly fall within Al Shabaab target

groups such as politicians, police officers, government officials and those associated with NGOs and international
organisations, cannot be precisely established by the statistical evidence which is incomplete and unreliable. However,
it is established by the evidence considered as a whole that there has been a reduction in the level of civilian
casualties since 2011, largely due to the cessation of confrontational warfare within the city and Al Shabaab’s resort to
asymmetrical warfare on carefully selected targets. The present level of casualties does not amount to a sufficient risk
to ordinary civilians such as to represent an Article 15(c) risk.

(v) It is open to an ordinary citizen of Mogadishu to reduce further still his personal exposure to the risk of ‘collateral
damage’ in being caught up in an Al Shabaab attack that was not targeted at him by avoiding areas and establishments
that are clearly identifiable as likely Al Shabaab targets, and it is not unreasonable for him to do so.

(vi) There is no real risk of forced recruitment to Al Shabaab for civilian citizens of Mogadishu, including for recent
returnees from the West.

(vii) A person returning to Mogadishu after a period of absence will look to his nuclear family, if he has one living

in the city, for assistance in re-establishing himself and securing a livelihood. Although a returnee may also seek
assistance from his clan members who are not close relatives, such help is only likely to be forthcoming for majority
clan members, as minority clans may have little to offer.

(viii) The significance of clan membership in Mogadishu has changed. Clans now provide, potentially, social support
mechanisms and assist with access to livelihoods, performing less of a protection function than previously. There are
no clan militias in Mogadishu, no clan violence, and no clan based discriminatory treatment, even for minority clan
members.

(ix) If it is accepted that a person facing a return to Mogadishu after a period of absence has no nuclear family or close
relatives in the city to assist him in re-establishing himself on return, there will need to be a careful assessment of all
of the circumstances. These considerations will include, but are not limited to:(...)

The Administrative Court added to the factors mentioned in its previous case | U 498/2013-17 a temporal dynamics
of numbers of deaths and injuries, whether they raise or not during the certain period; The Administrative Court also
added a factor of ‘state failure’ to guarantee basic material infrastructure, order, health care, food supply, drinking
water - all these for the purpose of protection of a civilian’s life or person in the sense of protection against inhuman

treatment.

In its judgment the Administrative Court stated that the determining authority in the assessment whether there is Judgments in case of GS Article 15(c) (indiscriminate
internal armed conflict in the country of destination may take as a certain guidance the Additional Protocol Il to the violence), Afghanistan v . Secretary for the Home
Geneva Convention from 12. 8. 1949, but the determining authority cannot base its interpretation on that non-EU department CG, [2009] UKAIT 00044, 19.10.2009, Cour

legal source; the meaning of provision of Article 15(c) of the QD must be based on the autonomous interpretation of | nationale du droit d’asile (CNDA, No 613430/07016562,
EU law on asylum. With further references to the case-law of several courts of the Member States, ECtHR, opinion of | 18. 2. 2010), judgment of the Conseil d’Etat (EC, 3.7.
Advocate General of the CJEU and academic work of researchers , the Administrative Court put forward the following | 2009, OFPRA v. Baskarathas, No 320295), judgment of

factors that should be taken into account in assessing the level of violence: battle deaths and injuries among the the Federal Supreme Administrative Court of Germany,
civilian population, number of internally displaced persons, basic humanitarian conditions in centres for displaced (BverwG 10 C.409, judgment of section 10, 27. 4. 2010,
persons, including food supply, hygiene, safety. The Administrative Court pointed out that the protected value in paragraph 25), judgment of the ECtHR in case of Sufi
relation to Article 15(c) of the QD is not a mere “survival” of asylum seeker, but also a prohibition against inhuman and Elmi

treatment.

The Court noted that because of his many professional travels to and from Angola the appellant had been exposed to
violent acts emanating from armed groups in the context of an armed conflict. This finding about past circumstances
sufficed to admit that he would be exposed, in case of return, to the threats encompassed in Article L.712-1 c)
CESEDA. Subsidiary protection was granted.

Here the classic refugee law principle of surrogacy interferes with the positive finding on the threats originated in the
blind violence prevailing in Alep.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO18 | Assessment of facts | M.R.D. v Office of Hungary Hungarian Administrative | 13.6.13 Cuba The Court granted the applicant subsidiary
and circumstances, | Immigration and and Labour protection status because he would be at risk
non-refoulement, Nationality (OIN), Court of of serious harm upon returning to his home
subsidiary 6.K.31.548/2013/3 Budapest country (torture, cruel, inhuman, degrading
protection, serious treatment or punishment).
harm, torture

EASO19 | Actor of S.M.A. v Office of Hungary Hungarian Administrative | 23.5.13 Afghanistan | The Court recognised the subsidiary
persecution or Immigration and and Labour protection status of the applicant, as his
serious harm, Nationality (OIN), Court of return to the country of origin would lead to
burden of proof, 20.K.31072/2013/9 Budapest the risk of serious harm (inhuman, degrading
medical reports/ treatment or indiscriminate violence).
medico-legal
reports, inhuman
or degrading
treatment or
punishment,
internal armed
conflict, subsidiary
protection

EASO20 | Assessment of risk/ | CNDA 28 mars 2013 | France French CNDA 28.3.13 Somalia The specific assessment of conditions
due consideration M. MOHAMED (National described in Article L.712-1 c) CESEDA
to the situation ADAN n° 12017575 C Asylum Court) requires analysing not the nationwide general
in the region of situation but the situation in the area of
origin and to the origin and also in the areas that the appellant
practical conditions would have to cross to reach this area. In
of a return to this the appellant’s particular case, although
region the Court is convinced that he comes from

Somalia it has not been possible to determine
that he originates from the Afgooye province
and therefore he would be eligible to
subsidiary protection under Article L.712-1 c)
CESEDA provisions.

EASO21 | High level of CNDA 21 mars 2013 | France French CNDA 21.3.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. YOUMA KHAN n°® (National blind violence in the province of Kunduz
violence 12025577 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO22 | Absence of CNDA 28 février France French CNDA 28.2.13 Somalia The Court found that, at the date of its ruling,
indiscriminate 2013 M. ADDOW ISE (National there was no indiscriminate violence in
violence no 12018920 C Asylum Court) Mogadishu .Therefore subsidiary protection

on the “15(c)’ ground could not be granted to
the appellant.

EASO23 Conflict and BVerwG 10C15.12 Germany German Federal 31.1.13 Afghanistan | The Court ruled on the conditions in which
internal protection | VGH A 11 S3079/11 Administrative the return may take place depending on the

Court situation in the region of origin.
EASO24 Real risk M A-H (Iraq) v United English Court of 30.1.13 Iraq The Claimant claimed that, if returned to
Secretary of State Kingdom Appeal Irag, he was likely to be targeted by militia

for the Home
Department [2013]
EWCA Civ 445

who had killed two of his brothers. The
Immigration Judge found that the Claimant
did not fear the general lawlessness in Iraq,
but feared Al-Dinai, that he had received
threats and that he had been targeted

and would continue to be targeted if
returned. Further, that the Claimant could
not realistically relocate outside Baghdad.
The Upper Tribunal (IAC) found that the
Immigration Judge had made a material
error of law on the issue of relocation and in
having not considered the country guidance
in HM Article 15(c) (Iraq) v Secretary of State
for the Home Department [2010] UKUT 331
(IAC). The claimant appealed.



http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
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Aside from an armed conflict, the risk of torture, inhuman or degrading treatment can arise in other more general
situations too. Additionally, when defining protection categories it is not important whether the risk is general or not,
but what the risk is based on. If an Applicant meets the requirements of a higher protection category as well, then he
shall be given a higher level of protection.

Hungary - Metropolitan Court, 30 September 2009,
D.T. v. Office of Immigration and Nationality
17.K.33.301/2008/15

Hungary - Metropolitan Court, 24.K.33.913/2008
Hungary - Metropolitan Court, 17.K.30.307/2009

The Court held that there is a serious threat to the life or physical integrity of the applicant as a consequence

of indiscriminate violence in a situation of internal armed conflict, i.e. the risk of serious harm is present; and
Afghanistan, including Kabul, does not provide a safe internal relocation option for him. The Court noted that even
though the country information in this respect is not necessarily consistent and coherent, the escalation of the risk,
the increase of violence and the dominance of internal anarchy can be established based on almost all of the available
information. In this respect, since the life, basic safety and livelihood of the person is involved and based on the extent
and nature of the danger described above (in such cases naturally the actual danger need not and cannot be proven
beyond a doubt) persecution, harm or other significant detriment is likely to occur.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

ECtHR - D v The United Kingdom (Application

No 30240/96) - resource

ECtHR - Husseini v. Sweden, Application No 10611/09
ECtHR - JH v United Kingdom, Application No 48839/09
ECtHR - S.H. v. United Kingdom, Application No 19956/06
Hungary - Metropolitan Court, 3.K.31346/2012/11

This ruling directly originates in the difficult issue of unexploitable fingerprints that undermines the whole Dublin
system. The failure of the fingerprints initial checking also challenges the inner credibility of the claim, making a sound
assessment of facts and chronology virtually impossible. Here, impossibility to determine appellant’s provenance
leads to a necessarily negative assessment of his eligibility to subsidiary protection under Article L.712-1 c) CESEDA
provisions. Claim is rejected both on Geneva Convention and subsidiary protection grounds.

The Court nevertheless notes that the appellant’s young age enhances the risk inherent to the situation of
indiscriminate violence. Subsidiary protection was granted.

The Court notes in fine that appellant has rendered the checking of his fingerprints impossible, thus preventing
asylum authorities from establishing with certainty his identity. This statement is not part of the reasoning in the
determination but underlines once again the frequency of this phenomenon. Claim was rejected both on Geneva
Convention and subsidiary protection grounds.

Where there is an armed conflict that is not nationwide, the prognosis of danger must be based on the foreigner’s
actual destination in the event of a return. This will regularly be the foreigner’s region of origin. If the region of origin
is out of the question as a destination because of the danger threatening the complainant there, he can be expelled to
another region of the country only under the conditions established in Article 8 of Directive 2004/83/EC.

In assessing whether extraordinary circumstances exist that are not the direct responsibility of the destination state
of expulsion, and that prohibit the expelling state from deporting the foreigner under Article 3 of the European
Convention on Human Rights, normally the examination should be based on the entire destination state of expulsion,
and should first examine whether such conditions exist at the place where the deportation ends.

Poor humanitarian conditions in the destination state of expulsion may provide grounds for a prohibition of
deportation only in exceptional cases having regard to Article 3 of the European Convention on Human Rights.

The national prohibition of deportation under Section 60 (5) of the Residence Act, with reference to Article 3 of

the European Convention on Human Rights, is not superseded by the prohibition of deportation under Union law
pursuant to Section 60 (2) of the Residence Act.

(Confirmation of the judgment of 14 July 2009 — BVerwG
10 C9.08 — BVerwGE 134, 188 — paragraph. 17, and the
decision of 14 November 2012 — BVerwG 10 B 22.12 —).
(Poor humanitarian conditions may provide grounds

for a prohibition of deportation only in exceptional
cases: denied for Afghanistan, following European

Court of Human Rights judgments of 21 January 2011 —
No 30696/09, M.S.S. — NVwZ 2011, 413; of 28 June 2011
—No 831/07, Sufi and Elmi— NVwzZ 2012, 681; and of

13 October 2011 — No 10611/09, Husseini — NJOZ 2012,
952).

The Court of Appeal allowed the appeal holding that it would be wrong to read the Immigration Judge’s decision as
intending to exclude the KRG from his conclusion that the Claimant would be an easy target. He had been expressing
his conclusion on the risk posed to the appellant in Baghdad, the administrative areas of Iraq and the KRG. Further,
the Immigration Judge had considered HM. Personalised targeting was not addressed in HM; it was premised on the
risk of generalised, indiscriminate violence. The Claimant had not advanced his case on a fear of generalised violence,
therefore, the Immigration Judge had been required to concentrate on the specific threat posed to the Claimant.
There was no basis on which to contend that it had been an error of law for the Immigration Judge to have found that
the Claimant would be a target of Al-Diani even in the KRG.

HM (Article 15)) (Iraq) v Secretary of State for the Home
Department [2010] UKUT 331 (IAC)



http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
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serious harm

Administrative
Proceedings,
third section

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO25 Low level of CNDA 24 janvier France French CNDA 24.1.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2013 M. Miakhail no (National indiscriminate violence in the province of
violence, personal | 12018368 C+ Asylum Court) Laghman reached only a moderate level so
scope of Article 15 that the appellant had to demonstrate that
QD, civilian he would be personally threatened in case

of return. The appellant failed to do so and
subsidiary protection was denied.

EASO26 Indiscriminate HM and others United English Upper Tribunal | 13.11.12 Iraq The evidence did not establish that
violence and real (Article 15(c)) Iraq Kingdom (Immigration the degree of indiscriminate violence
risk CG [2012] UKUT and Asylum characterising the armed conflict taking

00409 Chamber) place in the five central governorates in Iraq,
namely Baghdad, Diyala, Tameen (Kirkuk),
Ninewabh, Salah Al-Din, was at such a high
level that substantial grounds were shown
for believing that any civilian returned there
would solely on account of his presence
there face a real risk of being subject to that
threat. Nor did the evidence establish that
there was a real risk of serious harm under
Article 15(c) QD for civilians who were Sunni
or Shi‘a or Kurds or had former Ba’ath Party
connections: these characteristics did not
in themselves amount to ‘enhanced risk
categories’ under Article 15(c)’s ‘sliding scale’
(see [39] of Elgafaji).

EASO27 | Armed conflict, No RG 10952/2011 | Italy Italian Rome Court 14.9.12 Pakistan The concept of a local conflict as referred to
subsidiary in Article 14 of Legislative Decree 251/2007
protection (c) and which is a sufficient reason for

granting subsidiary protection, should not

be understood as applying only to civil war.

It should cover all circumstances where
conflicts or outbreaks of violence, whatever
their origins, between opposing groups or
various factions appear to have become
permanent and ongoing and widespread, not
under the control of the state apparatus or
actually benefiting from cultural and political
ties with this apparatus.

EASO28 Internal protection, | M.A., No 11026101 | France French CNDA 30.8.12 Somalia The situation in Somalia, in particular in
indiscriminate (National the south and central regions, should
violence, individual Asylum Court) be regarded as a situation of generalised
threat, internal violence resulting from an internal armed
armed conflict, conflict.
subsidiary
protection

EASO29 | Armed conflict, 5114/2012 Spain Spanish Supreme 12.7.12 Colombia The Court held that there was no armed
burden of proof, Court. conflict in Columbia.
standard of proof, Chamber for
vulnerable person, Contentious



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court notes that the appellant, a former soldier who left the Afghan army in July 2008, can be considered as a
civilian and falls therefore within the personal scope of Article L.712-1 c) CESEDA. Claim was rejected both on Geneva
Convention and subsidiary protection grounds.

Of particular importance was the observation that decision-makers ensured that following Elgafaji, Case C-465/07
and QD (Iraq) [2009] EWCA Civ 620, in situations of armed conflict in which civilians were affected by the fighting, the
approach to assessment of the level of risk of indiscriminate violence was an inclusive one, subject only to the need
for there to be a sufficient causal nexus between the violence and the conflict.

Many cases cited, significant cases are:

AK (Afghanistan) [2012] UKUT 163

MK (documents - relocation) Iraq CG [2012] UKUT 126
AMM [2011] UKUT 445

EA (Sunni/Shi’a mixed marriages) Iraq CG [2011] UKUT
342

HM (Iraq) [2011] EWCA Civ 1536

MSS v Belgium & Greece [2011] 53 EHRR2

HM and Others (Article 15(c)) Iraq CG [2010] UKUT 331
Elgafaji v Straatsscretaris van Justitie Case C-465/07;
[2009] 1 WLR 2100

FH v. Sweden, No 32621/06, § 9320, January 2009

NA v United Kingdom [2009] 48 EHRR 15

QD (Iraq) [2009] EWCA Civ 620

ZQ (serving soldier) Iraq CG [2009] UKAIT 00048

SR (Iraqgi/Arab Christian: relocation to KRG) Iraq CG
[2009] UKAIT 00038

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 46

S| (expert evidence — Kurd- SM confirmed) Iraq CG [2008]
UKAIT 00094

The subsidiary protection was granted on the basis of the situation of generalised violence that exists in Pakistan. In
fact, on the basis of an interpretation of the requirements provided in the Act, the court considered the Applicant’s
request, which included abundant supporting documentation (international reports), to be justified. In particular,
the court held that there did not have to be a real civil war as such, but that it is sufficient if violence appears to have
become permanent and ongoing and has spread to a significant degree.

Italy - Court of Cassation, No 27310/2008

Relying on a variety of information on the country of origin, deriving in particular, from the United Nations Security
Council and the UNHCR, the Court concluded that the conflicts between the forces of the Transitional Federal
Government, various clans and a number of Islamist militias were characterised, in certain geographical areas and in
particular the southern and central regions, by a climate of generalised violence. Citing the 28 June 2011 ruling of the
European Court of Human Rights in the case of Sufi and Elmi v. the United Kingdom, the Court moreover expressed
doubts about the feasibility of internal relocation for a person who, having landed at Mogadishu, would need to
cross a zone controlled by Al-Shabaab, and who had no family ties. The Court concluded that this situation must be
regarded as a situation of generalised violence resulting from an armed conflict.

Lastly, the Court considered that, taking account of the level of intensity that this situation of generalised violence
had attained in the region from which the Applicant originated, he was currently exposed to a serious, direct and
individual threat to his life or person and was unable at present to secure of any kind of protection within his country.

ECtHR - Sufi and Elmi v United Kingdom (Application
Nos 8319/07 and 11449/07)

The Supreme Court held that the appellant has not provided a basis to allow him to reside in Spain on grounds

of humanitarian considerations. In this sense, the Supreme Court abided by the same definition of ‘serious harm’
contained in Article15(c) of the Qualification Directive, as well as the CJEU’s interpretation in case C-465/07, affirmed
the non-existence of an armed conflict in Columbia (that is, a situation of widespread violence).In effect, according to
the arguments raised, the Supreme Court deemed that the violent situation that existed in some areas of Columbia
did not extend to the whole territory or affect the entire population. Furthermore, it emphasised the implausibility
of the appellant’s narrative, as well as his inability to provide evidence of a real risk of serious threats to his life and
physical integrity in the event of his returning to his country. Therefore, the Supreme Court’s assessment was that

in this particular case there were no grounds for humanitarian considerations which justified the appellant’s right to
reside in Spain.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

Spain - Supreme Court, 22 December 2006, No 2956/03
Spain - High National Court, 22 February 2008,

No 832/2005

Spain - High National Court, 14 December 2007,

No 847/2005

Spain - High National Court, 14 July 2006, No 449/2006



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447

70 — APOPO 15 STOIXEIO I) THE OAHTIAZ TIA TIS EAAXISTES AMAITHZEIZ AZYAOY (2011/95/EE)

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO30 | Assessment of facts | S.N. v Office of Hungary Hungarian Administrative | 4.7.12 Afghanistan | The Court held that since the life, basic
and circumstances, | Immigration and and Labour safety and livelihood chances of people are
credibility Nationality (OIN), Court of involved, based on the amount and nature
assessment, 3.K.31.192/2012/6 Budapest of danger (in such cases naturally the actual
internal protection, danger need not and cannot be undoubtedly
obligation/duty proved) the very likely occurrence of
to cooperate, persecution, harm or other significant
subsidiary detriment cannot be risked.
protection

EASO31 | High level of CNDA 2 juillet France French CNDA 2.7.12 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2012 M. CHIR n® (National blind violence in the province of Nangarhar
violence 12008517 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO32 Low level of CNDA 2 juillet 2012 | France French CNDA 2.7.12 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. AHMAD ZAl n° (National indiscriminate violence in the province of
violence 12006088 C Asylum Court) Logar reached only a moderate level so that

the appellant had to demonstrate that he
would be personally threatened in case of
return.

EASO33 | Internal protection, | G.N. v Office Hungary Hungarian Metropolitan | 28.6.12 Afghanistan | The Court granted subsidiary protection

internal armed
conflict, subsidiary
protection, serious
harm

of Immigration
and Nationality,
20.K.31.576/2012/3

Court of
Budapest
(currently:
Budapest
Administrative
and Labour
Court)

status to the single female applicant and her
minor children, as their return to the country
of origin would lead to the risk of serious
harm (indiscriminate violence).
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Based on the country information obtained as part of the investigation as well as the information available in

the public domain, the Court held that it can be ascertained that Afghanistan is increasingly characterised by
unpredictable and indiscriminate violence that significantly affects the civilian population. “The relative assessment
whether the situation is slightly better (or worse) in certain regions by itself does not make a major difference with
regards to harm or persecution. Objectively, all the Afghan regions that the applicant could reside in are regions at
increasing risk, and can be classified as ones with deteriorating security situation. Undoubtedly, the security situation,
as well as the events in Afghanistan, are under frequent and intensive change, thus the above mentioned situation
certainly cannot be considered as an improving one. (...) This uncertain situation in relation to constantly deteriorating
domestic politics, economics and security jeopardises an increasing number of the civilian population and means
more and more civilians suffering serious harm. (...) Since the life, basic safety and livelihood chances of people are
involved, based on the above described amount and nature of danger (in such cases naturally the actual danger need
not and cannot be undoubtedly proved) the very likely occurrence of persecution, harm or other significant detriment
cannot be risked.

In relation to the internal protection alternative, the Court held that Section 92 of the Governmental Decree on

the Implementation of Act Il of 2007 on the Entry and Stay of Third-country Nationals determines the cumulative
conditions concerning what can be reasonably expected. ‘According to this, the applicant must have family or kinship
ties, or his/her basic livelihood and accommodation must be provided by other means in a certain part of the country.
No evidence justifying the above was produced, thus the internal protection alternative in Afghanistan cannot be
applicable in respect of this applicant.

Subsidiary protection was granted regardless of any personal reason.

The Court notes that because of his young age and the death of his father the appellant would be particularly exposed
to the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Court held that the risk of indiscriminate violence existed both in the part of the country where she is originally ECtHR - Chahal v the United Kingdom (Application
from (Herat) and in the capital. This was ascertainable based on the information available both at the time when the No 22414/93)

administrative decision was made and the country information available at the time when the judgment was made. ECtHR - Salah Sheekh v The Netherlands, Application
Thus the Court took the most up-to-date information into account. With respect to the internal relocation alternative, | No 1984/04,

the Court highlighted that ‘not only the situation present at the time of the judgment of the application should be
taken into account, but also the fact that neither persecution nor serious harm is expected to persist in that part of
the country in the foreseeable future’, in other words the protection shall last. Based on the country information, the
applicant cannot be sent back to Kabul either, as it cannot be expected that she could find internal protection there.
According to the ministerial reasoning, ‘countries experiencing armed conflict cannot provide safe internal refuge for
the above reason, as the movement of the front lines can make previously seemingly safe areas dangerous’.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO34 Consideration of AK (Article 15(c)) United English Upper Tribunal | 18.5.12 Afghanistan | The level of indiscriminate violence in
Article 15(c) QD Afghanistan CG Kingdom (Immigration Afghanistan as a whole was not at such a
[2012] UKUT 163 and Asylum high level so that within the meaning of
Chamber) Article 15(c) QD, a civilian, solely by being
present in the country, faced a real risk which
threatened his life or person. Nor was the
level of indiscriminate violence, even in the
provinces worst affected (which included
Ghazni but not Kabul), at such a level.
Whilst when assessing a claim in the context
of Article 15(c) in which the respondent
asserted that Kabul city was a viable internal
relocation alternative, it was necessary to
take into account (both in assessing ‘safety’
and ‘reasonableness’) not only the level of
violence in that city but also the difficulties
experienced by that city’s poor and the
many Internally Displaced Persons (IDPs)
living there, these considerations would not
in general make return to Kabul unsafe or
unreasonable. This position was qualified
(both in relation to Kabul and other potential
places of internal relocation) for certain
categories of women.
EASO35 | Assessment of risk | CE 7 mai 2012 France French Council of 7.5.12 Sri Lanka It is not required by Article L.712-1 c) CESEDA
under Article 15(c) | M.Umaramanam N° State that indiscriminate violence and armed
QD provisions, 323667 C conflict should coincide in every way in the
balancing scale, same geographic zone. When assessing
personal elements subsidiary protection on this ground, the
not required asylum judge has to verify that indiscriminate
beyond a certain violence reaches such a level that a person
threshold of sent back to the area of conflict should be
indiscriminate at risk because of his mere presence in this
violence, obligation territory.
to assess the level
of indiscriminate
violence
EASO36 Country of origin KF v Bevandorlasi Hungary Hungarian Metropolitan | 26.4.12 Afghanistan | The Court held that the authority must
information, és Allampolgarsagi Court of make sure that the applicant is not at risk of
credibility Hivatal (Office of Budapest serious harm or persecution in the relevant
assessment, Immigration and part of the country, not only at the time the
internal protection, | Nationality, OIN) application is assessed but also that this
refugee status, 6.K.31.728/2011/14 is not likely to occur in the future either.
subsidiary Countries struggling with armed conflicts
protection do not normally provide safe internal flight
options within the country, as the movement
of front lines can put areas at risk that were
previously considered safe.
EASO37 High level of CNDA 11 avril 2012 | France French CNDA 11.4.12 Somalia The Court found that, at the date of its ruling,
indiscriminate M. MOHAMED (National blind violence in Mogadiscio reached such
violence JAMAL Asylum Court) a high level that the appellant would be

n® 11028736 C

exposed to a serious threat against his life.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Tribunal continued to regard as correct the summary of legal principles governing Article 15(c) of the Qualification
Directive as set out in HM and others (Article 15(c)) Irag CG [2010] UKUT 331 (IAC) and more recently in AMM and
Others (conflict; humanitarian crisis; returnees; FGM) Somalia CG [2011] UKUT 00445 (IAC) and MK (documents

- relocation) Iraq CG [2012] UKUT 00126 (IAC). The need, when dealing with asylum-related claims based wholly

or significantly on risks arising from situations of armed conflict and indiscriminate violence, to assess whether

Article 15(c) of the Qualification Directive was engaged, should not have lead to judicial or other decision-makers
going straight to Article 15(c). The normal course was to deal with the issue of refugee eligibility, subsidiary
(humanitarian) protection eligibility and Article 3 ECHR in that order.

Many cases cited, significant cases are:

AA (unattended children) Afghanistan CG [2012] UKUT
00016 (IAC)

HK (Afghanistan) and Ors v Secretary of State for the
Home Department [2012] EWCA Civ 315

MK (documents - relocation) Iraq CG [2012] UKUT 00126
(1AC)

AMM and Others (conflict; humanitarian crisis;
returnees; FGM) Somalia CG [2011] UKUT 00445 (IAC)
DS (Afghanistan) v Secretary of State for the Home
Department [2011] EWCA Civ 305

HM (Iraq) v Secretary of State for the Home Department
[2011] EWCA Civ 1536

SA v Federal Office for Migration 2011 E-7625/2008 —
ATAF (FAC) —2011/7

ZG v The Federal Republic of Germany International
Journal of Refugee Law, Vol 23, No 1, March 2011

HH (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

HK and Others (minors — indiscriminate violence — forced
recruitment by the Taliban) Afghanistan CG [2010] UKUT
378 (IAC)

HM and others (Article 15(c)) Iraq CG [2010] UKUT 331
(1AC)

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

GS (Article 15(c): indiscriminate violence) Afghanistan CG
[2009] UKAIT 00044

Husseini v Sweden Application No 10611/09

JH v UK Application No 48839/09

N v Sweden Application No 23505/09, 20 July 2010

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

AM & AM (armed conflict: risk categories) Somalia CG
[2008] UKAIT 00091

NA v UK Application No 25904/07

Secretary of State for the Home Department v AH
(Sudan) [2007] UKHL 49

Sufi and Elmi v UK Applications Nos 8319/07 and
11449/07

Januzi v Secretary of State for the Home Department
[2006] UKHL 5

Salah Sheekh v Netherlands Application No 1948/04

The Council stated that the asylum judge commits an error of law if he grants subsidiary protection on the ground
of Article L.712-1 c) CESEDA without referring to any personal elements justifying the threats, if he does not assess
beforehand the level of indiscriminate violence existing in the country of origin.

It was justified in granting the claimant subsidiary protection status since according to the latest country of origin
information when the decision was made, the security situation in Afghanistan is extremely volatile, and the claimant
cannot be expected to seek refuge in the capital city from the threats brought on by the armed conflict in his province
of origin.

Countries struggling with armed conflicts do not normally provide safe internal flight options within the country, as
the movement of front lines can put areas at risk that were previously considered safe.

ECtHR - Salah Sheekh v The Netherlands (Application
No 1948/04) - resource

ECtHR - Husseini v. Sweden, Application No 10611/09
ECtHR - Chalal v. the United Kingdom, Application

No 1948/04

Subsidiary protection is granted regardless of any personal reason and despite remaining doubts about him having
resided recently in Mogadiscio.

ECHR 28 June 2011, Sufi et Elmi ¢/ UK No 8319/07 and
No 11449/07



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
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to the practical
conditions of a
return to the region
of origin

M. SAMADI+D54
n®11011903 C

Asylum Court)

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO38 Conflict and serious | FM, Re Judicial United English Court of 30.3.12 Yemen The Claimant petitioned for judicial review
harm Review [2012] Kingdom Session of a decision refusing his application under

ScotCS CSOH_56 paragraph 353 of the Immigration Rules,
based on Article 2(e) of the Qualification
Directive, for humanitarian protection on
account of the outbreak of internal armed
conflict in Yemen in early 2011 and the effect
thereof. He submitted that the Secretary of
State had been sent a substantial amount
of information about the aforementioned
outbreak of internal armed conflict and had
erred in concluding that another immigration
judge, applying the rule of anxious scrutiny,
would not come to a different conclusion and
that there was no reason why he could not
return to the Yemen in safety. Consideration
was given to the definition of ‘serious harm’
pursuant to Article 15 QD.

EASO39 Delay, credibility Ninga Mbi v Minister | Ireland English High Court 233.12 Democrat The Court found that the level of violence
assessment, for Justice and Republic in the DRC was not as high as to engage
medical reports/ Equality & Ors, of Congo Article 15(c) QD taking into account the
medico-legal [2012] IEHC 125 (DRC) situation of the applicant.
reports,
indiscriminate
violence, subsidiary
protection

EASO40 Child specific HK (Afghanistan) & United English Court of 16.3.12 Afghanistan | The case concerns the State’s obligation
considerations Ors v Secretary of Kingdom Appeal to attempt to trace the family members of

State for the Home unaccompanied minor asylum seekers.
Department, [2012]
EWCA Civ 315

EASO41 High level of CNDA 28 février France French CNDA 28.2.12 Somalia The Court found that, at the date of its ruling,
indiscriminate 2012 M. MOHAMED (National blind violence in Mogadishu reached such
violence, internal MOHAMED n° Asylum Court) a high level that the appellant would be
flight alternative 11001336 C+ exposed to a serious threat against his life.

EASO42 High level of CNDA 28 février France French CNDA 28.2.12 Somalia The Court found that, at the date of its ruling,
indiscriminate 2012 Mme HAYBE (National blind violence in the Afgooye district reached
violence FAHIYE Asylum Court) such a high level that the appellant would be

n°® 10019981 C exposed to a serious threat against his life.

EASO43 Level of violence CE, arrét n® 218.075 | Belgium French Council of 16.2.12 Unknown In this decision, the Council of State
and individual risk | du 16 février 2012. State interprets Article 15 (b) QD according to

the ECtHR’s case-law concerning Article 3
of ECHR. Based on this interpretation the
Council rejects the Elgafaji interpretation
according to which the asylum applicant
is not absolved of showing individual
circumstances except in case of
indiscriminate violence.

EASO44 Indiscriminate 72787 Belgium Dutch Council of 31.1.12 Iraq Held that there is no more indiscriminate
violence Alien Law violence in Central Iraq. Comes to that

Litigation conclusion after analysing the factual

(Raad voor information presented by the administration
Vreemdelin- and recent ECtHR jurisprudence.
genbetwistin-

gen) - adopted

by a special

seat of three

judges

EASO45 | Assessment of risk, | CNDA 11 janvier France French CNDA 11.1.12 Afghanistan | The Court found that, at the date of its
due consideration | 2012 (National ruling, the appellant in order to return to

the faraway province of Nimruz would have
to travel through several provinces plagued
by indiscriminate violence and was exposed
therefore to the threats encompassed in
Article L.712-1 c) CESEDA.



http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Granting the prayer of a judicial review, the Court held that the serious and individual threat to life or person by
reason of indiscriminate violence had to be assessed not separately or alternatively but in the context of internal
armed conflict. The Secretary of State had erred in law both in her statement of the test to be applied and in reaching
a perverse conclusion in relation to internal armed conflict on the material before her. Further, her consideration that
the violence could not be considered to be indiscriminate was problematic, particularly when the ‘activists’ who were
allegedly targeted were unarmed civilians according to the information before her.

HM (Iraq) and Another v Secretary of State for the Home
Department [2011] EWCA Civ 1536 HM (Article 15(c))
(Iraq) v Secretary of State for the Home Department
[2010] UKUT 331 (IAC) Elgafaji v Staatssecretaris van
Justitie (C-465/07) [2009] 1 WLR 2100 GS (Article 15(c)
Indiscriminate violence) Afghanistan CG [2009] UKAIT 44
QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620 KH (Article 15(c) Qualification
Directive) Iraq CG [2008] UKAIT 0023 WM (Democratic
Republic of Congo) v Secretary of State for the Home
Department [2006] EWCA Civ 1495

The level of violence in the DRC did not amount to an internal or international armed conflict and therefore the
applicant did not run a real risk of serious and individual threat by reason of indiscriminate violence in situations of
armed conflict.

ECtHR - R.C. v. Sweden (Application No 41827/07) -
resource

CJEU - C-277/11 MM v Minister for Justice, Equality and
Law Reform, Ireland, Attorney General (UP)

The Court noted that there was an obligation on the UK government to trace the family members of a child asylum
applicant, under Article 19(3) of the Reception Directive, as enshrined in domestic law. It held that this duty was
‘intimately connected’ with the asylum application decision-making process as the question of whether a child has

a family to return to or not is central to the asylum decision. Thus the duty to trace falls to the government, not

the child. That said, however, the Court held that the government’s failure to trace an applicant’s family would not
automatically lead to the grant of asylum — every case depends on its own facts and is a matter for the fact-finding
Tribunal to determine.

The Court also pointed out that if the government’s efforts to trace families in Afghanistan are slow, this should not be
allowed to delay a decision on an asylum case, particularly if the decision would be to grant protection. In such cases,
the best interests of the child may require asylum to be granted. Later on, if the families are successfully traced, that
may justify a revocation of refugee status, if the need for asylum is no longer deemed present.

ZK (Afghanistan) v Secretary of State for the Home
Department [2010] EWCA Civ 749

UK - Court of Appeal, 22 March 2011, DS (Afghanistan)
v Secretary of State for the Home Department [2011]
EWCA Civ 305

UK - Asylum and Immigration Tribunal, 15 March 2007,
LQ, Afghanistan [2008] UKAIT 00005

UK - ZH (Tanzania) (FC) v Secretary of State for the Home
Department [2011] UKSC 4

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

UK - Upper Tribunal, AA (unattended children) v
Secretary of State for the Home Department, [2012]
UKUT 00016

Subsidiary protection was granted regardless of any personal reason. The Court noted that internal relocation in
another area of Somalia was not possible.

Subsidiary protection was granted regardless of any personal reason.

The Council of State reminds that firstly, based on the CJEU’s judgment in Elgafaji, Article 15(b) QD must be
interpreted according with the case-law of the ECtHR.

Secondly, the Council of State underlines that the judgment of the ECtHR in Saadi v. Italy enshrines the principle
according to which a person’s membership to a ‘group systematically exposed to inhuman and degrading treatments’
frees him/her from the obligation to present other individual circumstances to establish a real risk of a violation of
Article 3 of the ECHR.

The Council of State concluded that by requiring the asylum seeker to show individual circumstances other than the
membership to a specific group there had been a violation of the obligation of the lower court to reason its decision.
The lower court should have first answer to the question if the said group was systematically exposed to inhuman or
degrading treatments.

(CJEV) Elgafaji (C-465/07) (ECtHR) Saadi c. Italie
(37201/06)

ECJ, Elgafaji, case C-465/07; ECtHR, NA. v. UK, 25904/07;
ECtHR, Sufi and EImi v. UK, 8319/07; ECtHR, J.H. v. UK,
48839/09; E.Ct.H.R., F.H. v. Sweden, 32621/06

The Court here does not specify the level of violence prevailing in the province of Nimruz but focuses mostly on the
practical aspects of a return trip to a province located in the southwestern border : when assessing the prospective
risk the Court takes due consideration of the dangers inherent to this journey. Subsidiary protection was granted.



http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO46 Serious risk and AA (unattended United English Upper Tribunal | 6.1.12 Afghanistan | The evidence demonstrated that unattached
children children) Kingdom (Immigration children returned to Afghanistan, depending

Afghanistan CG and Asylum upon their individual circumstances and the

[2012] UKUT 00016 Chamber) location to which they were returned, may
have been exposed to risk of serious harm,
inter alia from indiscriminate violence, forced
recruitment, sexual violence, trafficking and
a lack of adequate arrangements for child
protection. Such risks had to be taken into
account when addressing the question of
whether a return was in the child’s best
interests, a primary consideration when
determining a claim to humanitarian
protection.

EASO47 | High level of CNDA 23 décembre | France French CNDA 23.12.11 Somalia The Court found that, at the date of its ruling,
indiscriminate 2011 M. MOHAMED (National blind violence in Mogadishu reached such
violence ALl n® 11021811 C Asylum Court) a high level that the appellant would be

exposed to a serious threat against his life.

EASO48 Indiscriminate HM (Iraq) and RM United English Court of 13.12.11 Iraq Country Guidance on application of
violence, (Iraq) v Secretary of | Kingdom Appeal Article 15(c) QD quashed.
procedural State for the Home
guarantees, Department [2011]
internal armed EWCA Civ 1536
conflict, subsidiary
protection

EASO49 | Realrisk and level | Upper Tribunal, United English Upper Tribunal | 28.11.11 Somalia In this case the Tribunal considered the
of violence 28 November 2011, | Kingdom general country situation in Somalia as at

AMM and others

v Secretary of
State for the Home
Department [2011]
UKUT 00445

the date of decision for five applicants, both
men and women from Mogadishu, south or
central Somalia, Somaliland and Puntland.
The risk of female genital mutilation (FGM)
was also considered.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The evidence did not alter the position as described in HK and Others (minors — indiscriminate violence — forced
recruitment by Taliban — contact with family members) Afghanistan CG [2010] UKUT 378 (IAC), namely that when
considering the question of whether children were disproportionately affected by the consequences of the armed
conflict in Afghanistan, a distinction had to be drawn between children who were living with a family and those who
were not. That distinction was reinforced by the additional material before the Tribunal. Whilst it was recognised that
there were some risks to which children who had the protection of the family were nevertheless subject, in particular
the risk of landmines and the risks of being trafficked, they were not of such a level as to lead to the conclusion that
all children would qualify for international protection. In arriving at this conclusion, account was taken of the necessity
to have regard to the best interests of children.

AD Lee v SSHD [2011] EWCA Civ 348

DS (Afghanistan) [2011] EWCA Civ 305

FA (Irag) (FC) (Respondent) v SSHD (Appellant) [2011]
UKSC 22

ZH (Tanzania) v SSHD [2011] UKSC 4

FA (Iraq) v SSHD [2010] EWCA Civ 696

HK and Others (minors-indiscriminate violence-forced
recruitment by Taliban-contact with family members)
Afghanistan CG [2010] UKUT 378 (IAC)

HM (Article 15(c)) (Iraq) v Secretary of State for the
Home Department [2010] UKUT 331 (IAC)

Elgafaji (Case C-465/07); [2009] 1WLR 2100

GS (Article 15(c): Indiscriminate Violence) Afghanistan CG
[2009] UKAIT 0044

GS (Existence of internal armed conflict) Afghanistan
[2009] UKAIT 00010

RQ (Afghan National Army, Hizb-i-Islami, risk) Afghanistan
CG [2008] UKAIT 00013

HK v Secretary of State for the Home Department [2006]
EWCA Civ 1037

R (Mlloja) v SSHD [2005] EWHC 283 (Admin)

R (Q & Others) v SSHD [2003] EWCA Civ 364,

R (on the application of Howard League for Penal
Reform) v Secretary of State for the Home Department &
Anor [2002] EWHC 2497 (Admin)

Subsidiary protection was granted regardless of any personal reason.

ECHR 28 June 2011, Sufi et Elmi ¢/ UK No 8319/07 and
No 11449/07

The Court quashed a country guidance decision on the application of Article 15(c) QD in Iraq because the Tribunal
had not considered what was necessary to ensure that it heard proper argument in a case designed to give binding
guidance for other applicants.

UK - Court of Appeal, 24 June 2009, QD & AH (Iraq)

v Secretary of State for the Home Department with
the United Nations High Commissioner for Refugees
Intervening [2009] EWCA Civ 620

UK - Russian Commercial and Industrial Bank v British
Bank for Foreign Trade Ltd [1921] 2AC 438

UK - OM (Zimbabwe) v. Secretary of State for the Home
Department, CG [2006] UKAIT 00077

UK - KH (Iraq) CG [2008] UKIAT 00023

UK - HM and Others (Iraq) v. Secretary of State for the
Home Department, CG [2010] UKUT 331 (IAC)

UK - In re F [1990] 2 AC

UK - Clarke v Fennoscandia Ltd [2007] UKHL 56

The Tribunal considered the ‘significance’ of Sufi and EImi and the rulings of the ECtHR in general. It observed that
more extensive evidence was available to it than was considered by the ECtHR and so it was entitled to attribute
weight and make its own findings of fact in these cases, which otherwise would have been disposed of by reference to
Sufi and Elmi.

It received the submissions of UNHCR but reiterated the view that it was not bound to accept UNHCR’s
recommendation that at the time of hearing nobody should be returned to central and southern Somalia.

It concluded that at the date of decision ‘an Article 15(c) risk exists, as a general matter, in respect of the majority of
those in Mogadishu and as to those returning there from the United Kingdom. The Tribunal did identify a category
of people who might exceptionally be able to avoid Article 15(c) risk. These were people with connections to the
‘powerful actors’ in the TFG/AMISOM.

The Tribunal was not satisfied that the conditions in southern or central Somalia would place civilians at risk of
Article 15(c) mistreatment. The Tribunal was satisfied that a returnee to southern or central Somalia would be at

risk of harm which would breach Article 3 of ECHR, but reached its conclusion by a different route and on different
evidence from that taken in Sufi and Elmi.

Given the general findings on risk of persecution (Article 2 of the Qualification Directive ) and serious harm (Article 15)
there was a similar finding that internal flight to Mogadishu or to any other area would not be reasonable. From
Mogadishu international airport to the city, notwithstanding the risk of improvised explosive devices, was considered
safe under TFG/AMISOM control. There may be safe air routes, but overland travel by road was not safe if it

entailed going into an area controlled by Al Shabab. Safety and reasonableness would also be gauged by reference

to the current famine. Individuals may be able to show increased risk e.g. women who were not accompanied by a
protecting male.

(ECtHR):

Aktas v France (2009) (Application No 43568/08);

D v The United Kingdom (Application No 30240/96);
Kokkinakis v Greece (1994) (Application No 14307/88);
Moldova v Romania (Application No 41138/98 and
64320/01);

MSS v Belgium and Greece (Application No 30696/09);
N v United Kingdom (Application No 26565/05);

NA v United Kingdom (Application No 25904/07);

Salah Sheekh v The Netherlands (Application

No 1948/04);

Sufi and Elmi v United Kingdom (Application Nos 8319/07
and 11449/07);

CJEU:

Elgafaji v Staatssecretaris van Justitie C-465/07;

UK and other national:

R v Horseferry Road Magistrates Court ex-parte Bennett
[1993] UKHL 10;

Adan [1998] UKHL 15;

Shah and Islam v Secretary of State for the Home
Department [1999] UKHL 20

Omoruyi v Secretary of State for the Home Department
[2001] Imm AR 175

Sepet & Anor, R (on the application of) v Secretary of
State for the Home Department [2003] UKHL 15

R (Alconbury Developments Ltd ) v Environment
Secretary [2003] 2 AC 395 (...)

See the judgment for more related cases
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO50 Level of violence AMM and United English Upper Tribunal | 25.11.11 Somalia Despite the withdrawal in early August 2011
and individual risk | others (conflict, Kingdom (Immigration of Al-Shabab conventional forces from at
humanitarian crisis, and Asylum least most of Mogadishu, there remained
returnees, FGM) Chamber) a real risk of Article 15(c) QD harm for the
Somalia CG [2011] majority of those returning to that city
UKUT 445 after a significant period of time abroad.
Such a risk did not arise in the case of those
connected with powerful actors or belonging
to a category of middle class or professional
persons, who lived to a reasonable standard
in circumstances where the Article 15(c) risk,
which existed for the great majority of the
population, did not apply. The significance
of this category should not be overstated
and was not automatically assumed to
exist, merely because a person had told lies.
Outside Mogadishu, the fighting in southern
and central Somalia was both sporadic and
localised and not such as to place every
civilian in that part of the country at real
risk of Article 15(c) harm. In individual
cases, it was necessary to establish where a
person came from and what the background
information said was the present position in
that place.

EASO51 | High level of CNDA 25 novembre | France French CNDA 25.11.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. SAMER n® (National blind violence in the province of Nangarhar
violence 11003028 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO52 Real risk and level Federal Germany German Federal 17.11.11 Iraq Concerned questions of fundamental
of violence Administrative Administrative significance regarding the definition of

Court, Court Section 60(7)(2) Residence Act/Article 15(c)
17 November 2011, QD: When establishing the necessary
10C13.10 ‘density of danger’ in an internal armed
conflict within the meaning of Section 60(7)
(2) Residence Act/Article 15(c) QD, it is
not sufficient to quantitatively determine
the number of victims in the conflict. It
is necessary to carry out an ‘evaluating
overview’ of the situation, which takes into
account the situation of the health system.

EASO53 | Actors of D.K. v Ministry Czech Czech Supreme 27.10.11 Nigeria The Court held inter alia that effective
protection, internal | of Interior, 6 Azs Republic Administrative protection cannot be provided by non-
protection 22/2011 Court governmental organisations which do not

control the state or a substantial part of its
territory.

EASO54 Level of violence CNDA, France French CNDA 18.10.11 Sri Lanka Since the situation of generalised violence
and individual risk | 18 October 2011, (National which prevailed in Sri Lanka ended with

M. P., Mme P. Asylum Court) the military defeat of LTTE combatants

& Mme T, in May 2009, the only valid ground for
n°11007041, claiming subsidiary protection would be
n°11007040, Article L.712-1 b) CESEDA [which transposes
n°11007042 Article 15(b) QD]. The CNDA added that

the Elgafaji Case, (C-465/07) was restricted
to stating principles on the assessment

of the individual risks in case of return to
the country of origin, considering both

the personal and current risk claimed by
the applicant and the degree of violence
prevailing in the country.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Despite the suggestion in Sufi & EImi that there was no difference in the scope of Article 3 of the ECHR and

Article 15(c) of the Qualification Directive, the binding Luxembourg case law of Elgafaji [2009] EUEC) C-465/07 made it
plain that Article 15(c) could be satisfied without there being such a level of risk as was required for Article 3 in cases
of generalised violence (having regard to the high threshold identified in NA v United Kingdom [2008] ECHR 616). The
difference involved the fact that Article 15(c) covered a ‘more general risk of harm’ than Article 3 of the ECHR; that
Article 15(c) included types of harm that were less severe than those encompassed by Article 3; and that the language
indicating a requirement of exceptionality was invoked for different purposes in NA v United Kingdom and Elgafaji
respectively ). A person was not entitled to protection under the Refugee Convention, the Qualification Directive or
Article 3 of the ECHR, on the basis of a risk of harm to another person, if that harm would be willingly inflicted by the
person seeking such protection.

Significant cases cited: Sufi v United Kingdom (8319/07)
(2012) 54 EHRR 9
AM (Armed Conflict: Risk Categories) [2008] UKAIT 91

Subsidiary protection was granted regardless of any personal reason.

There were no individual ‘risk enhancing’ circumstances, nor was the degree of danger in the applicant’s home region
high enough to justify the assumption that any civilian would face a serious risk. However, the High Administrative
Court failed to carry out an ‘evaluating overview’ of the situation which should not only include the number of victims
and the severity of harm, but also the situation of the health system and thus access to medical help. However, this
omission in the findings of the High Administrative Court does not affect the result of the decision as the applicant
would only face a low risk of being injured.

(ECtHR) Saadi v Italy (Application No 37201/06)

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C 43.07 Federal Administrative Court, 14 July 2009,
10 € 9.08 Federal Administrative Court, 27 April 2010,
10 C 5.09 Federal Administrative Court,

8 September 2011, 10 C 14.10

Fulfilling the conditions of internal protection (the availability of protection, the effectiveness of moving as a solution
to persecution or serious harm in the area of origin, and a minimal standard of human rights protection) must be
assessed cumulatively in relation to specific areas of the country of origin. It also must be clear from the decision
which specific part of the country of origin can provide the applicant refuge from imminent harm.

For the purposes of assessing the ability and willingness to prevent persecution or serious harm from non-State
actors, possible protection provided by the state, parties or organisations which control the state or a substantial part
of its territory, must be examined. Effective protection cannot be provided by non-governmental organisations which
do not control the state or a substantial part of its territory.

ECtHR - Collins and Akaziebe v Sweden (Application
No 23944/05)

ECtHR - Izevbekhai and Others v Ireland (Application
No 43408/08)

Czech Republic - Supreme Administrative Court,

30 September 2008, S.N. v Ministry of Interior, 5 Azs
66/2008-70

Czech Republic - Supreme Administrative Court,

28 July 2009, L.O. v Ministry of Interior, 5 Azs 40/2009
Czech Republic - Supreme Administrative Court,

16 September 2008, N.U. v Ministry of Interior, 3 Azs
48/2008-57

Czech Republic - Supreme Administrative Court,

24 January 2008, E.M. v Ministry of Interior, 4 Azs
99/2007-93

Czech Republic - Supreme Administrative Court,

25 November 2011, D.A. v Ministry of Interior, 2 Azs
100/2007-64

The CNDA noted that the CJEU judgment dating from 17 February 2009 on a preliminary ruling relating to the
interpretation of the provisions of Article 15(c) of the Qualification Directive (Elgafaji Case, C-465/07) was restricted
to stating principles on the assessment of the individual risks in case of return to the country of origin, considering
both the personal and current risk claimed by the applicant and the degree of violence prevailing in the country. It
concluded that these judgments did not exempt an applicant for subsidiary protection from establishing an individual
risk of persecution or ill-treatment, by attempting to prove personal factors of risk that he/she would face in case of
return to his/her country of origin.

The Court insisted that the only valid ground for subsidiary protection was Article L.712-1 b) CESEDA [which
transposes Article 15(b) of the Qualification Directive] since the situation of generalised violence which prevailed in Sri
Lanka ended with the military crushing of the LTTE combatants in May 2009.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
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QD provisions,
balancing scale,
personal elements
not required
beyond a certain
threshold of
indiscriminate
violence, obligation
to assess the level
of indiscriminate
violence

341270 C

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO55 Low level of CNDA 18 octobre France French CNDA 18.10.11 Afghanistan | The Court found that at the date of its ruling
indiscriminate 2011 M. HOSSEINI (National indiscriminate violence in the province of
violence n° 10003854 C+ Asylum Court) Parwan reached only a moderate level so

that the appellant had to demonstrate that
he would be personally threatened in case
of return.

EASO56 | High level of CNDA 18 octobre France French CNDA 18.10.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. TAJIK n°® (National blind violence in the province of Kunduz
violence 09005623 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO57 Low level of CNDA 3 octobre France French CNDA 3.10.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. DURANI n® (National indiscriminate violence in the province of
violence 10019669 C Asylum Court) Nangarhar reached only a moderate level so

that the appellant had to demonstrate that
he would be personally threatened in case
of return. The appellant failed to do so and
subsidiary protection was denied.

EASO58 | Indiscriminate AJDCoS, Netherlands | Dutch Administrative | 8.9.11 Zimbabwe | The fact that riots took place in poorer
violence 8 September 2011, Jurisdiction neighbourhoods which resulted in sudden

201009178/1/V2 Division of police charges to dispel the riots is
the Council of insufficient for the application of Article 15(c)
State Qp.

EASO59 Situation of trouble | CNDA 1er septembre | France French CNDA 19.11 Sri Lanka The Court found that, at the date of its ruling,
and unrest not 2011 M. PETHURU (National the prevailing situation of tension and unrest
amounting to n° 11003709 C Asylum Court) in the Jaffna peninsula did not reach the level
indiscriminate of indiscriminate violence within the meaning
violence of Article L.712-1 c) CESEDA provisions.

Therefore subsidiary protection on the ‘15c”
ground could not be granted to the appellant.

EASO60 Conflict High Administrative | Germany German High 25.8.11 Afghanistan | The applicant was eligible for subsidiary

Court Hessen, Administrative protection as an internal armed conflict was
25 August 2011, 8 A Court Hessen taking place in Logar.
1657/10.A

EASO61 | Assessment of risk | CE 24 AoGt 2011 France French Council of 24.8.11 Sri Lanka When indiscriminate violence reaches such

under Article 15(c) | M.Kumarasamy n® State a level that a person sent back to the area

of conflict is at risk because of his mere
presence in this territory, an appellant does
not have to prove that he is specifically
targeted to meet the requirements of
Article L.712-1 c) CESEDA. Thus, for denying
a claim for subsidiary protection, it is not
sufficient to discard the credibility of the
alleged personal circumstances and the
asylum judge has to verify that the level of
violence does not entail by itself a real risk
against life and security.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court noted that because of his young age and lack of family links the appellant would be particularly exposed to
the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

Subsidiary protection was granted regardless of any personal reason.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. This assessment of the situation in
the Nangarhar province has evolved very quickly: see EASO 31.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The Council of State referred to case C-465/07 of the Court of Justice EU of 17 February 2009 (Elgafaji vs.
Staatssecretaris van Justitie) and held that Article 15(c) of the Qualification Directive is only applicable in extraordinary
cases in which the degree of indiscriminate violence characterising the armed conflict reaches such a high level that
substantial grounds are shown for believing that a civilian would, solely on account of presence, face a real risk of
being subject to a serious threat.

Travel advice of the Minister of Foreign Affairs concerning Zimbabwe dated 1 December 2009 described that in the
poor neighbourhoods riots take place and sudden police charges may take place. However, it did not follow from this
that the level of indiscriminate violence was so high that substantial grounds were shown for believing that a civilian
would, solely on account of presence, face a real risk of being subject to a serious threat.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

The High Administrative Court upheld its position according to which the applicant was eligible for subsidiary
protection under Article 15(c) of the Qualification Directive. At the time of its first decision (January 2010), the Court
found that an internal armed conflict took place in the applicant’s home region, the province of Logar, in the form

of civil war-like clashes and guerrilla fighting. The situation had worsened to such an extent that the armed conflict
reached a high level of indiscriminate violence which involved a high ‘density of danger’ for the civilian population.
It could be established that virtually the whole population of the province of Logar was subject to ‘acts of arbitrary,
indiscriminate violence’ by the parties to the conflict. The Court found that the applicant was facing an even higher
risk due to his Tajik ethnicity, his Shiite religion, his previous membership of the youth organization of the PDPA,
which had become known in the meantime, and due to the fact that his family (formerly) owned real estate in his
hometown. These circumstances had to be taken into consideration in the existing context as they suggested that
the applicant was not only affected more severely than others by the general indiscriminate violence, but since they
exposed him additionally to the risk of target-oriented acts of violence . It was precisely such target-oriented assaults
which could be expected to intensify in the province of Logar which, to a great extent, was dominated by insurgents.

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 14 July 2009,
10 € 9.08 Federal Administrative Court, 14 July 2010,
10B7.10

The asylum judge commits an error of law if he denies subsidiary protection on the sole basis of a negative
assessment of personal circumstances without any reference to the level of indiscriminate violence possibly existing in
the country of origin.
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Number

Key words

Case name/
reference

Country of
decision

Language of
decision

Court or
Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO62

Assessment of facts
and circumstances,
country of origin
information,
inadmissible
application,
relevant
documentation,
subsequent
application,
subsidiary
protection

11 0SK 557/10

Poland

Polish

Supreme
Administrative
Court of
Poland

25.7.11

Russia

The administrative authorities, when
carrying out an assessment of whether a
subsequent application for refugee status is
inadmissible (based on the same grounds),
should compare the factual basis for the
administrative case on which a final decision
has been made with the testimony of

the foreigner provided in the subsequent
application and should also examine whether
the situation in the country of origin of the
applicant and also the legal position have
changed.

EASO63

Absence of
indiscriminate
violence

CNDA 22 juillet
2011 M. MIRZAIE n°®
11002555 C

France

French

CNDA
(National
Asylum Court)

22.7.11

Afghanistan

The Court found that, at the date of its ruling,
there was no indiscriminate violence in the
province of Parwan. Therefore subsidiary
protection on the «(15c)» ground could not
be granted to the appellant.

EASO64

Level of violence
and individual risk

ANA (Iraq) v
Secretary of State
for the Home
Department [2011]
CSOH 120

United
Kingdom

English

Court of
Session

8.7.11

Iraq

The Claimant sought judicial review of

the Secretary of State’s refusal to treat
representations as a fresh claim for asylum
or humanitarian protection. The Claimant
arrived in the UK in 2010 and sought asylum
or humanitarian protection on the basis that
as a medical doctor, he was at risk of violence
in Iraqg. His application and subsequent
appeals were refused and his rights of appeal
were exhausted. Further representations
were made on the basis that the findings

in the country guidance case of HM (Iraqg) v
Secretary of State for the Home Department
[2010] UKUT 331 (IAC) to the effect that
persons such as medical doctors were at
greater risk of violence than other civilians
and were likely to be eligible for either
refugee or humanitarian protection under
Article 15 QD, were in accordance with the
Secretary of State’s own Iraq country of origin
information report.

EASO65

Conflict

High National
Court, 8 July 2011,
302/2010

Spain

Spanish

High National
Court

8.7.11

Cote
d’lvoire

The applicant claimed asylum in November
2009 alleging a well-founded fear of
persecution for reasons of race and
religion. The application was refused by the
Ministry of Interior on the grounds that the
application did not amount to persecution
in accordance with the 1951 Refugee
Convention. On appeal, the High National
Court re-examined the application and held
that the conflict which had arisen in the Ivory
Coast had to be taken into account and on
that basis subsidiary protection should be
granted.



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Supreme Administrative Court of Poland found that, when an assessment is being made of whether a subsequent
application for refugee status is based on the same grounds, the administrative authorities should not limit
themselves only to a simple comparison between the facts set out in the subsequent application and the facts cited
by the applicant in the previous applications. This is because the grounds on which basis a subsequent application has
been drawn up should be set against all relevant facts established by the authorities in the previous proceedings and
not just those contained in previous applications.

The facts cited by the foreigner in his application for refugee status, for the purposes of the authority, are just a source
of information about the circumstances of the case and serve to provide direction for the Court’s investigations. The
administrative authority is not bound by the legal or factual basis indicated by the foreigner in his application; it is
obliged to investigate the facts in accordance with the principle of objective truth. Furthermore, the facts that form
the basis for an application frequently change or are added to during the course of the proceedings. At the same
time, the scope of information contained in the application by the foreigner is not identical to the factual findings
established by the administrative authority during the course of the proceedings (as the findings of the authority are
supposed to be broader in scope). One cannot assess whether two administrative cases are identical by comparing
the two applications that initiated these proceedings. Rather, the content of the subsequent application must be
compared with the totality of facts considered to form the factual basis for the administrative case on which a final
decision was made.

The factual basis of an application consists in information concerning the individual position of the foreigner and the
situation in his country of origin. The administrative authorities should therefore, when performing a subsequent
assessment, examine whether the situation has changed in the country of origin of the applicant from the position
found in the course of the previous proceedings for refugee status.

If the foreigner cites only personal circumstances in his application, this does not relieve authorities of this obligation,
as the situation in the country of origin may be unknown to the applicant, who typically assesses his situation
subjectively, unaware of what has happened since he left his country of origin.

The assessment of how similar two or more cases are cannot be limited just to an analysis of the facts; the assessor
also needs to examine whether the legal position in relation to the proceedings in question has changed. An
application is found inadmissible if it is based on the same grounds. This concerns not just the facts but also the legal
basis. If the law changes, an application made on the same factual grounds as before will not prevent a subsequent
application from being examined on the merits.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

The Secretary of State’s decision was reduced. The question was whether there was any possibility, other than a
fanciful possibility, that a new immigration judge might take a different view given the material. The Secretary of State
had failed to explain in her decision why she was of the view that a new immigration judge would come to the view
that HM and the country of origin information report were not matters which might lead to a decision favourable to
the claimant. Moreover, she had placed weight on the finding of an immigration judge who had heard the claimant’s
appeal that his claim lacked credibility but did not explain why that was relevant in considering the view which could
be taken by a new immigration judge in light of HM.

Ruddy v Chief Constable of Strathclyde [2011] CSIH 16
Colstoun Trust v AC Stoddart & Sons, Colstoun (1995)
[2010] CSIH 20

HM (Article 15(c)) (Iraq) v Secretary of State for the
Home Department [2010] UKUT 331 (IAC)

GM (Eritrea) v Secretary of State for the Home
Department [2008] EWCA Civ 833

When assessing if the applicant qualified for subsidiary protection, the Court relied on a report issued by UNHCR
(UNHCR Position on Returns to Cote d’Ivoire, 20 January 2011) stating that serious human rights violations were
taking place due to the conflict in Ivory Coast. These violations had been inflicted by both Gbagbo’s government and
QOuattara’s political opposition. Also, the recommendation by UNHCR in the above report to cease forced returns to
Cote d’Ivoire had to be taken into account. The Court held that there was a real risk to the applicant if returned to his
country of origin. Therefore, subsidiary protection could be granted since the applicant faced a real risk of suffering
serious harm (Article 4, Law 12/2009).



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
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Number
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Case name/
reference

Country of
decision

Language of
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Court or
Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO66

Internal protection

AWB 08/39512

Netherlands

Dutch

District Court
Almelo

236.11

Somalia

This was an appeal against the first

instance decision to refuse the applicant’s
asylum claim on the basis of an internal
protection alternative. The District Court
held the respondent had interpreted the
requirements of sub (c) of the Dutch policy
concerning internal protection alternative
too restrictively by only assessing whether
the situation in southern and central Somalia
fulfilled the requirements of Article 15(c)
QD and amounted to a violation of Article 3
of the ECHR. The interpretation used by the
respondent would entail that requirement
sub (c) of the Dutch policy has no
independent meaning, since the assessment
regarding Article 15(c) QD and Article 3 of
the ECHR is already made when examining
whether requirement sub (a) is fulfilled.

EASO67

Existence of
indiscriminate
violence

CNDA 3 juin 2011
M. KHOGYANAI n°
09001675 C

France

French

CNDA
(National
Asylum Court)

03/06/2011

Afghanistan

The Court found that, at the date of its ruling,
the province of Nangarhar was plagued by
indiscriminate violence but did not specify
the level of this violence.

EASO68

Level of violence
and individual risk

MAS, Re Application
for Judicial Review
[2011] ScotCS
CSOH_95

United
Kingdom

English

Court of
Session

2.6.11

Somalia

The claimant sought judicial review of

the Secretary of State’s refusal to treat
further submissions as a fresh claim for
asylum. He claimed to be a member of a
Somalian minority clan and thereby at risk
of persecution if returned there. On an
unsuccessful appeal, an immigration judge
rejected his claim to be from a minority
clan and had found that, on the authorities,
returning someone from a minority clan to
Somalia would not, of itself, lead to danger
for that person unless there was anything
further in the special circumstances of

the case to justify it. The claimant made
additional submissions, under reference to
further authorities including Elgafaji, that
having regard to armed conflict in Somalia,
the demonstration of a serious and individual
threat to him was no longer subject to the
requirement that he would be specifically
targeted by reason of factors peculiar to his
personal circumstances.

EASO69

Internal protection

EA (Sunni/Shi’a
mixed marriages)
Irag CG [2011] UKUT
00342

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

16.5.11

Iraq

In general there was not a real risk of
persecution or other significant harm to
parties to a Sunni/Shi’a marriage in Iraq.
There may, however, have been enhanced
risks, crossing the relevant risk thresholds,
in rural and tribal areas, and in areas where
though a Sunni man may marry a Shi’a
woman without risk, the converse may not
pertain. Even if an appellant was able to
demonstrate risk in his/her home area, in
general it was feasible for relocation to be
effected, either to an area in a city such

a Baghdad, where mixed Sunni and Shi’a
families live together, or to the Kurdistan
region.

EASO70

Level of violence
and individual risk

Metropolitan Court,
22 April 2011,
17.K30.
864/2010/18

Hungary

Hungarian

Metropolitan
Court

22.4.11

Afghanistan

The applicant could not substantiate the
individual elements of his claim with respect
to his well-founded fear of a blood feud;
however, he was able to satisfy the criteria
for subsidiary protection. As a result of

the armed conflict that was ongoing in the
respective province in his country of origin
(Ghazni, Afghanistan), the high intensity of
the indiscriminate violence was deemed to
be sufficient to be a threatening factor to
the applicant’s life. As a result, the criteria of
subsidiary protection were fulfilled.



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The District Court ruled that the applicant did not fall under any of the categories of persons who, in principle, cannot
rely on internal protection. Therefore, it had to be considered whether there is the possibility of internal protection in
this individual case. According to Dutch policy, an internal protection alternative is available if:

a) it concerns an area where there is no well-founded fear of persecution or a real risk of torture, inhuman or
degrading treatment or punishment for the asylum seeker;

b) the asylum seeker can enter that area safely;

c) the asylum seeker can settle in the area and he/she can reasonably be expected to stay in that part of the country.

The Court noted that because of his young age and the death of his parents, the applicant had to be considered a
vulnerable claimant exposed to violence and forced enlistment in one of the conflicting armed forces. The applicant
was exposed to the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Secretary of State had erred in refusing to treat further submissions made on behalf of a foreign national as a
fresh claim for asylum where she had lost sight of the test of anxious scrutiny and proceeded on the basis of her
own opinion as to the merits of the case. Where, in general, judges should not adjudicate on the issue before the
Secretary, the decision should be reduced and remitted to her for further consideration. The key issue was whether
there was a sufficient level of indiscriminate violence in southern Somalia or on the route from Mogadishu airport as
to satisfy the requirements of Article 15(c) of the Qualification Directive; whereas, in the main, the previous hearing
dealt with the petitioner’s claim to be from a minority clan.

KD (Nepal) v Secretary of State for the Home Department
[2011] CSIH 20

R (on the application of MN (Tanzania)) v Secretary of
State for the Home Department [2011] EWCA Civ 193
Colstoun Trust v AC Stoddart & Sons, Colstoun (1995)
[2010] CSIH 20

MA (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]

1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

WM (Democratic Republic of Congo) v Secretary of State
for the Home Department [2006] EWCA Civ 1495

Given the general lack of statistics, any risk on account of being a party to a mixed marriage on return in an

Article 15(c) of the Qualification Directive sense had to be seen in the context of the general violence and general
insecurity. The evidence showed an improvement in the situation for couples to mixed marriages which mirrored an
overall improvement in the security situation in Iraq since 2006/2007. That was subject to the caveat set out in a letter
from the British Embassy of 9 May 2011, that there may have been enhanced risks in rural and tribal areas where
mixed marriages were less common. This had to be established by proof.

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
(IAC)

Regarding the applicant’s claim for subsidiary protection, the Court assessed the risk of serious harm and stated that
‘during the armed conflict in the Ghazni province, the indiscriminate violence has spread to such an extent as to
threaten the applicant’s life or freedom.” According to available country of origin information, the court pointed out
that the conditions in the country of origin of the applicant could qualify as serious harm that would threaten the
applicant’s life or freedom.

The Court examined the possibility of internal protection alternatives; however, since the applicant did not have
family links in other parts of Afghanistan, it would not be reasonable for him to return back.



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO71 Conflict and High Administrative | Germany German High 13.4.11 Iraq The question of whether the situation in Iraq
individual risk Court of Administrative was an internal armed conflict (nationwide
Niedersachsen, Court of or regionally) according to Section 60(7)(2)
13 April 2011, 13 LB Niedersachsen Residence Act/Article 15(c) QD was left open.
66/07 Even if one assumes that such a conflict
takes place, subsidiary protection is only
to be granted if the applicant is exposed
to a serious and individual threat to life or
physical integrity ‘in the course of’ such
a conflict. That could not be established
regarding the applicant in the case.

EASO72 Conflict and level of | CNDA, France French CNDA 31.3.11 Somalia The situation which prevailed at the time of
violence 31 March 2011, (National the evaluation in some geographical areas

Mr. A., Asylum Court) of Somalia, in particular in and around

No 100013192 Mogadishu, must be seen as a situation
of generalised violence resulting from a
situation of internal armed conflict, in the
meaning of Article L.712-1 c) CESEDA [which
transposed Article 15(c) QD].

EASO73 Indiscriminate A v Immigration Finland Finnish Supreme 28.3.11 Afghanistan | Appeal against refusal to grant international
violence and Service, Administrative protection on the ground that the security
serious risk 28.3.2011/684 Court situation in the Ghazni province did not give

rise to a need for protection.

EASO74 Conflict and M.A.A. v Minister Ireland English High Court 24311 Iraq Documentation that assesses the security
country of origin for Justice, Equality, situation in a volatile area which is three
information and Law Reform, years old is of limited value. A decision maker

High Court, who relies on such information could be
24 March 2011 subject to criticism and challenge.

EASO75 Conflict CNDA, France French CNDA 11.3.11 Iraq The situation which prevailed at the time of
11 March 2010, (National the evaluation in the region of Mosul, as well
Mr.C., n° Asylum Court) as in the whole territory of Irag, could no
613430/07016562 longer be considered as a situation of armed

conflict, within the meaning of Article L.712-1
c) CESEDA [which transposed Article 15(c)
QD].
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court held that it could be left open whether the situation in Iraq justified the assumption that an internal armed
conflict was taking place (either nationwide or regionally). Even if one assumed that such a conflict was taking place,
deportation would only be prohibited if the applicant was exposed to a serious and individual threat to life and limb
‘in situations of’ (i.e., ‘in the course of’) the conflict. Such a threat cannot be established regarding the applicant.
According to the decision by the Federal Administrative Court of 14 July 2009,10 C 9.08 (asyl.net, M16130) an
‘individual accumulation of a risk’, which is essential for granting subsidiary protection, may on the one hand occur
if individual circumstances lead to an enhancement of the risk for the person concerned. On the other hand, it may
also, irrespective of such circumstances, arise in extraordinary situations which are characterised by such a ‘density
of danger’ that practically any civilian would be exposed to a serious individual threat simply by being present in the
relevant territory.

Regarding the applicant, who was born in Germany, there were no individual risks which could enhance the general
risk in case of return. Though she was born in Germany and therefore was influenced by a ‘western lifestyle’, she
shared this characteristic with many other Kurds who were born in western countries or with those Kurds who had
been living there for a long time. Without further ‘risk-enhancing’ circumstances, an ‘individualisation of a real risk’
could not be derived from that fact. Furthermore, it could be assumed that the applicant, being a child, would easily
be able to adapt to the cultural realities of her home region.

Furthermore, the necessary individualisation cannot be deduced from an exceptional ‘density of danger’ which the
applicant may be exposed to and against which she may not find internal protection in other parts of Irag. A degree
of danger which would expose virtually any civilian to a serious and individual threat solely by being present in the
relevant territory could not be established for the province of Dohuk, where the applicant’s parents came from.
According to the country of origin information, the number of attacks in Dohuk was rather low in comparison to other
regions and the security situation was considered to be good.

(Germany) Administrative Court Gottingen,
18 January 2006, 2 A 506/05
Federal Administrative Court, 14 July 2009, 10 C 9.08

Regarding subsidiary protection, CNDA recalled that the well-founded nature of the protection claim of the applicant
has to be assessed in light of the situation which prevails in Somalia. The Court stated in particular that this country
experienced a new and significant deterioration of the political and security situation since the beginning of 2009; that
this deterioration resulted from violent fighting against the forces of the Federal Transitional Government and several
clans and Islamic militia; that this fighting was currently characterised, in some geographical areas, in particular in and
around Mogadishu, by a climate of generalised violence including the perpetration of extortion, slaughters, murders
and mutilations targeting civilians in these areas; that consequently this situation must be seen as a situation of
generalised violence resulting from a situation of internal armed conflict, in the meaning of Article L.712-1 c) CESEDA
[which transposes Article 15(c) of the Qualification Directive].

The Court added that this situation of generalised violence, due to its intensity in the region of origin of the applicant,
who is moreover made vulnerable by his isolation because of the disappearance of his family, is sufficient to allow the
court to consider that this individual currently faces a serious, direct and individual threat against his life or his person,
without being able to avail himself of any protection.

The applicant therefore has a well-founded claim for subsidiary protection under Article L.712-1 c) CESEDA [which
transposes Article 15(c) of the Qualification Directive].

The Supreme Administrative Court accepted that the security situation in the Ghazni province did not give rise to a
need for protection. However, the Court also considered the safety of the travel route for those returning to Jaghori:
‘The return to an area judged to be relatively safe also necessitates that the individual has a reasonable possibility of
travelling to and entering that area safely. In assessing the possibility for a safe return, regard must be had to whether
possible restlessness in the neighbouring regions would prevent or substantially impede the returnees’ possibilities to
access the basic needs for a tolerable life. Furthermore, the return cannot be considered safe, if the area would run an
imminent risk of becoming isolated.’

Having regard to current and balanced country of origin information (COIl) the Supreme Administrative Court
concluded that the road from Kabul to Jaghori could not be considered safe. Nor could the detour or the flight
connection from Kabul to Jaghori, as suggested by the Immigration Service, be considered feasible for an individual
asylum seeker.

Finally, the Supreme Administrative Court found that internal relocation was not a practical or reasonable alternative
taking into account that A. had left his Hazara village in Jaghori as a teenager and thereafter lived outside Afghanistan
for over ten years.

Obiter: Documentation that assesses the security situation in a volatile area which is three years old is of limited
value. A decision maker who relies on such information could be subject to criticism and challenge. Information
relating to societal attitudes and tribal customs may evolve more slowly and therefore be more reliable. There is also a
burden on all parties to submit the most up-to-date information available.

The representative of the Minister for Justice’s claim that the security situation in Irag was ‘not yet ideal’ was a
markedly optimistic choice of language.

The conclusions of the decision of the UK’s Immigration and Asylum Chamber in HM and Others (Article 15(c)) Irag CG
[2010] UKUT 331 (IAC) were consistent with the findings of the Minister’s representative.

(UK) HM and Others (Article 15(c)) Iraq v. Secretary of
State for the Home Department, CG [2010] UKUT 331
(IAC)

(Ireland) D.C. v The Director of Public Prosecutions [2005]
41R 281

F.N. v Minister for Justice, Equality and Law Reform
[2008] IEHC 107

G. v Director of Public Prosecutions [1994] 1 IR 374

The CNDA found that ‘if the context of diffuse insecurity which prevails in the region of Mosul and in the Governorate
of Ninive translates in particular into attacks against minorities, including Christians, this situation of unrest does

not amount to a situation of internal armed conflict’. The CNDA considered that ‘in particular, the acts committed

by radical Kurdish groups and extremist Sunnite groups are real but they do not reach an organisational degree or
objectives which correspond to this definition’.

The CNDA therefore concluded that the situation which prevailed in the region of Mosul, as well as in the whole Iraqi
territory, could no longer be considered as a situation of armed conflict, within the meaning of Article L.712-1 c)
CESEDA [which transposes Article 15(c) of the Qualification Directive].
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO76 | Armed conflict, UM 10061-09 Sweden Swedish Migration 24.2.11 Somalia The Migration Court of Appeal held that
exclusion from Court of internal armed conflict prevailed in all parts
protection, Appeal of southern and mid Somalia.
internal armed
conflict, subsidiary
protection
EASO77 | Absence of CNDA 23 février France French CNDA 23.2.11 Irak The Court found that, at the date of its
indiscriminate 2011 M. SAID ALl n°® (National ruling, there was no indiscriminate violence
violence 08015789 C Asylum Court) in autonomous region of Kurdistan. On the
contrary this area may be regarded as a safe
place of relocation for those fleeing violence
in the southern part of Iraq. Therefore
subsidiary protection on the ‘15(c)’ ground
could not be granted to the appellant.
EASO78 Existence of CNDA 8 février France French CNDA 8.2.11 Afghanistan | The Court found that, at the date of its
indiscriminate 2011 M. AMIN n°® (National ruling, the province of Helmand was plagued
violence, internal 09020508 C Asylum Court) by indiscriminate violence and that the
flight alternative appellant may be considered as exposed to
(IFA) the threats encompassed in Article L.712-1
c) CESEDA. CNDA nevertheless rejected
his claim on the ground of internal flight
alternative.
EASO79 | Individual risk High Administrative | Germany German High 3.2.11 Afghanistan | The Court held that the applicant, being
Court Bayern, Administrative a young, single man and fit for work, was
3 February 2011, Court Bayern at no substantial individual risk, neither in
13a B 10.30394 his home province Parwan nor in Kabul.
Therefore, it could remain undecided if the
conflict in Afghanistan constituted an internal
armed conflict.
EASO80 Level of violence KHO:2010:84, Finland Finnish Supreme 30.12.10 Iraq The applicant was granted a residence permit
and individual risk | Supreme Administrative on the grounds of subsidiary protection.

Administrative
Court, 30 Dec 2010

Court

Based on up-to-date accounts of the security
situation in central Irag he was found to

be at risk of suffering serious harm from
indiscriminate violence in Baghdad, his region
of origin, in accordance with Section 88(1)(3)
of the Aliens’ Act. The ruling of the CJEU

in Elgafaji v Staatssecretaris van Justitie
(C-465/07) was taken into consideration in
the case.

At issue in the case was whether the security
situation in central Irag, and especially in
Baghdad, met the requirements of subsidiary
protection in this specific case.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Regarding internal armed conflict, the Court stated that it had established the requirements for an internal armed Sweden - MIG 2007:29
conflict in its previous case law, and that such had been found to prevail in Mogadishu (MIG 2009:27). The Court then
stated that the security situation at this point had worsened so that the internal armed conflict now had extended

to all of Somalia, except Somaliland and Puntland. The Court based its conclusion on the extent of the conflict, its
character, geography and the consequences for civilians as well as the lack of further information on the events

in southern and mid part of Somalia. The Migration Court of Appeal concluded that as the applicant is a resident

of Mogadishu and has no previous connection to Somaliland or Puntland (and therefore cannot rely on internal
protection in those regions) he must be found eligible for international protection and for subsidiary protection status
in Sweden. His criminal record had no bearing on this decision as the Aliens Act, Chapter 4 Section 2 c (transposing
Article 17.1 of the Qualification Directive) stated that exclusion from protection could apply only where there were
particularly strong reasons to believe that the applicant has been guilty of a gross criminal offence. This requirement
was not fulfilled in this case.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. The finding on applicability of
Article L.712-1 c) CESEDA was an implicit one.

IFA is very seldom used in French jurisprudence. The rationale here lies predominantly on the lack of links between
the appellant and the Helmand which he left twenty years before to live in Iran, Turkey and Pakistan. Having no
compelling reasons to return to this province, he can be expected to relocate in any area where indiscriminate
violence does not prevail. The assumption that IFA is possible in a war-torn country is a matter of dissenting opinions
within the Court.

The High Administrative Court found that the applicant was not eligible for subsidiary protection but the issue of (Germany) Federal Administrative Court, 14 July 2009,
whether there is an internal armed conflict according to Article 15(c) Qualification Directive in Afghanistan or in parts | 10 C 9.08 Federal Administrative Court, 27 April 2010,
of Afghanistan can be left open, since the applicant would not be exposed to a serious and individual threat to life or | 10 C 4.09

physical integrity in case of return.

According to the case law of the Federal Administrative Court, the assumption of such an individual risk requires a
sufficient ‘density of danger’. In order to establish if such a ‘density of danger’ exists, it is necessary to determine

the relation between the number of inhabitants with the number of victims in the relevant area. In addition, it is
necessary to make an evaluating overview of the number of victims and the severity of casualties (deaths and injuries)
among the civilian population.

It is true that the security situation in Afghanistan has deteriorated nationwide in 2010. However, it cannot be
established that the security situation in the provinces of Parwan and Kabul deteriorated in 2010 or will deteriorate in
2011 to such an extent that practically any civilian would be exposed to a serious and individual threat solely by being
present in the relevant territory.

Furthermore, one cannot assume that there are individual ‘risk-enhancing’ circumstances which would lead to a
concentration of risks for the applicant. Such circumstances do not arise from the fact that the applicant belongs to
the Hazara minority. According to the information available to the Court, the overall situation of the Hazara, who have
traditionally been discriminated against, has improved, even if traditional tensions persist and reappear from time to
time. The Hazara have always lived in the provinces of Parwar and Kabul and, according to information from UNHCR,
many Hazara returned to this region. Neither does the applicant’s membership of the religious group of Shiites
constitute an individual ‘risk-enhancing’ circumstance since 15 per cent of the Afghan population are Shiites.

The Court stated that an assessment of international protection includes assessments of both law and fact. The (CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
previous experience of the applicant in his country of origin should be taken into account, as well as current (UK) HM and Others (Article 15(c)) Iraq v. Secretary
information concerning the security situation. of State for the Home Department, CG [2010] UKUT
Regarding subsidiary protection, the Supreme Administrative Court (SAC) stated that both collective and individual 331 (IAC) (Sweden) MIG 2009:27 (Germany) Federal
factors must be reviewed. The SAC applied the reasoning of the CIEU in Elgafaji v Staatssecretaris van Justitie Administrative Court, 14 July 2009, 10 C 9.08

(C-465/07), stating that the more the applicant can prove a serious and individual threat, the less indiscriminate
violence is required.

According to the Government Bill on the Aliens’ Act, international or internal armed conflict does not only cover
armed conflict which is defined by the Geneva Conventions 1949 and its protocols of 1977, but also other forms of
armed violence and disturbances. Concerning humanitarian protection the Government Bill states that the risk of
harm can also include that from the general situation in the country where anyone could be at risk, as opposed to
individual targeting.

The SAC found that the applicant’s family members had personal and severe experiences of arbitrary violence and
that the applicant himself has been threatened. These experiences did not prove that the risk of being a target of
arbitrary violence concerned the applicant because of his individual features. These experiences must, however, be
taken into consideration when evaluating the security situation, and especially how the violence, undeniably occurring
in Baghdad, may be targeted at anyone indiscriminately.

The SAC also held there was no internal flight alternative in Iraq (based on UNHCR Eligibility Guidelines).

The SAC held that although recent developments had shown some improvements in the security situation there were
no grounds to overrule the decision of the Administrative Court.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO81 Level of violence Metropolitan Court, | Hungary Hungarian Metropolitan | 28.12.10 Afghanistan | The Metropolitan Court emphasised that
and individual risk | 28 December 2010, Court country of origin information can verify
A.M. v. Office an exceptional situation in which the
of Immigration existence of persecution can be considered
and Nationality to be proven. There is no need to prove the
15.K.34.141/ personal circumstances of the applicant, not
2009/12 even the likelihood that he would personally
face persecution. In such cases, there is
a real risk of suffering serious harm, and
the requirements to establish subsidiary
protection have been met.
EASO82 Real risk OA, Re Judicial United English Court of 21.12.10 Somalia The claimant sought judicial review of the
Review [2010] Kingdom Session Secretary of State’s refusal to treat further
ScotCS CSOH_169 submissions as a fresh claim for asylum. He
relied on new case law, namely the country
guidance case of AM (Armed Conflict: Risk
Categories) [2008] UKAIT 91, which was not
available at the original hearing, as providing
evidence that it was not safe for him to
return to Somalia. The claimant submitted
that, inter alia, the Secretary of State had
failed to take into account that he had no
family in Somalia, would be out of his home
area, did not come from an influential clan,
lacked experience of living in Somalia, and
did not speak Somali, which would create a
differential impact on him given that central
and southern Somalia were in armed conflict.
EASO83 Consideration of R (on the application | United English Administrative | 21.12.10 Afghanistan | The claimant applied for judicial review
Article 15(c) QD of Nasire) v Kingdom Court of the Secretary of State’s rejection of his
Secretary of State further representations made in relation to
for the Home his asylum claim. He claimed to be a former
Department [2010] member of the Taliban. He had entered
EWHC 3359 (Admin) the UK illegally and had unsuccessfully
appealed against a refusal to grant asylum.
The Secretary of State rejected further
representations made on the basis of an
escalation of the conflict in Afghanistan as
having no realistic prospect of success. One
of the main issue was the legal effect of
representations invoking Article 15(c) QD.
EASO84 | Existence of CNDA 20 décembre | France French CNDA 20.12.10 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2010 M. HAIDARI n°® (National the province of Baghlan was plagued by
violence 10016190 C+ Asylum Court) indiscriminate violence but did not specify
the level of this violence.
EASO85 Consideration of Metropolitan Court, | Hungary Hungarian Metropolitan | 17.12.10 Iraq The Court accepted the argument that by
Article 15(c) QD 17 December 2010, Court granting a lower protection status (tolerated
H.M.A. v. Office status), even if the applicant qualifies for
of Immigration subsidiary protection, the asylum authority
and Nationality violates Article 15(b) and (c) QD (Art 61(b)
6.K.30.022/2010/15 and (c) of the Asylum Act).
EASO86 Conflict CNDA, France French CNDA 17.12.10 Sudan The Court found that the region of El
17 December 2010, (National Fasher, in Darfur (Sudan), was plagued by a

Mr. T., n® 10006384

Asylum Court)

generalised armed conflict.



http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The country of origin information confirmed that in Ghazni province, Afghanistan, indiscriminate violence reached
the threshold to be considered an armed conflict. Attacks in Ghazni were mostly committed by explosive devices and
suicide bombers. These methods of fighting qualify as acts of indiscriminate violence per se. The credibility of the
applicant was not a precondition to be granted subsidiary protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
Case No 24.K.33.913/2008 of the Metropolitan Court
Case No 17.K.33.301/2008/15 of the Metropolitan Court

A petition for judicial review of a decision of the Secretary of State refusing to treat further submissions from a Somali
national as a fresh claim for asylum should be refused where it could not be concluded that he would be at risk on his
return to Somalia.

FO (Nigeria) v Secretary of State for the Home
Department [2010] CSIH 16

IM (Libya) v Secretary of State for the Home Department
[2010] CSOH 103

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

WM (Democratic Republic of Congo) v Secretary of State
for the Home Department [2006] EWCA Civ 1495

The rejection of further representations by a failed asylum seeker did not constitute an immigration decision under
sections 82 and 92 of the Nationality, Immigration and Asylum Act 2002 such as to provide an in-country right of
appeal. The representations did not amount to a fresh claim within r.53 of the Immigration Rules and the decisions
were not inadequately reasoned or irrational.

FA (Irag) v Secretary of State for the Home Department
[2010] EWCA Civ 696

Omar v Secretary of State for the Home Department
[2010] EWHC 2792 (Admin)

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWCA Civ 926

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWHC 718 (Admin)

S (A Child), Re [2010] EWCA Civ 1550

Secretary of State for the Home Department v Pankina
[2010] EWCA Civ 719

GS (Afghanistan) v Secretary of State for the Home
Department [2009] UKAIT 44

Odelola v Secretary of State for the Home Department
[2009] UKHL 25

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

R (on the application of PE (Cameroon)) v Secretary of
State for the Home Department [2009] UKSC 7

R (on the application of TK) v Secretary of State for the
Home Department [2009] EWCA Civ 1550

ZT (Kosovo) v Secretary of State for the Home
Department [2009] UKHL 6

R (on the application of Lutete) v Secretary of State for
the Home Department [2007] EWHC 2331 (Admin)

The Court noted that because of his young age the appellant would be exposed to violence and forced enlistment
in one of the conflicting armed forces. The appellant was therefore exposed to the threats encompassed in
Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Metropolitan Court found that the Office of Immigration and Nationality failed to specify on which basis the
tolerated status was granted. The Court established that given the fact that the same conditions apply for granting
subsidiary protection as for the protection under the principle of non-refoulement, the higher protection status
should have been granted to the applicant unless exclusion arose.

(Hungary) Metropolitan Court - 17. K. 30. 307/2009/8
Metropolitan Court - 24. K. 33.913/2008 Metropolitan
Court - 17. K. 33.301/2008/15

The Court considered that the applicant established that he would face one of the serious threats mentioned in
Article L.712-1 c) CESEDA [which transposes Article 15(c) of the Qualification Directive]. It stated in particular that
the town of Tawila was again the scene of fighting in the beginning of November 2010; that this region was plagued
by a generalised armed conflict; that due to his young age Mr. T. faced a serious, direct and individual threat in case
of return to Tawila. He therefore had a well-founded claim for subsidiary protection. Note: Under French legislation,
the threat should not only be ‘serious and individual’ (as in the Qualification Directive) but also ‘direct’. Also, French
legislation refers to ‘generalized’ violence rather than ‘indiscriminate’ violence.



http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
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Number

Key words

Case name/
reference

Country of
decision

Language of
decision

Court or
Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO87

Conflict

Council of State,

15 December 2010,
Ofpra vs. Miss A., n°®
328420

France

French

Council of
State

15.12.10

Democratic
Republic

of Congo
(DRC)

Before granting subsidiary protection

under Article L.712-1 c) CESEDA [which
corresponds to Article 15(c) QD] to an
applicant originating from the Congo, the
Court had to inquire whether the situation
of general insecurity which prevails in this
country results from a situation of internal or
international armed conflict.

EASO88

Serious risk and
level of violence

AO (Iraq) v Secretary
of State for the
Home Department
[2010] EWCA Civ
1637

United
Kingdom

English

Court of
Appeal

30.11.10

Iraq

The claimant challenged a refusal of
permission to apply for judicial review out of
time with respect to his contention that he
was unlawfully detained by the Secretary of
State pending deportation. The Secretary of
State had adopted a policy sometime in 1998
that he would not deport nationals who had
originated from countries which were active
war zones. The claimant contended that Iraq
was at the time of his initial detention an
active war zone, and that had the policy been
properly applied, he could never have been
lawfully detained. The Secretary of State’s
conjecture when repealing the policy, was
that the policy had become otiose because
its purpose was achieved by a combination of
the Convention rights and Article 15(c) QD.

EASO89

Indiscriminate
violence

AM (Evidence —
route of return)
Somalia [2011]
UKUT 54 (IAC)

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

18.11.10

Somalia

The general evidence before the Upper
Tribunal failed to establish that generalised
or indiscriminate violence was at such a high
level along the route from Mogadishu to
Afgoye that the appellant would face a real
risk to his life or person entitling him to a
grant of humanitarian protection.

EASO90

Level of violence
vs individualisation
of risk

Omar v Secretary of
State for the Home
Department [2010]
EWHC 2792 (Admin)

United
Kingdom

English

Administrative
Court

5.11.10

Iraq

The claimant applied for judicial review of
the Secretary of State’s decision refusing

to treat his submissions as a fresh claim.

He was an ethnic Kurd from Fallujah. He

was convicted of criminal offences and

was served with a notice of intention to
make a deportation order. His appeal was
dismissed. Approximately four months later
the European Court of Justice (ECJ) gave its
decision in Elgafaji v Staatssecretaris van
Justitie (C-465/07) in which it considered
subsidiary or humanitarian protection under
the Qualification Directive for non-refugees
who would face a real risk of suffering
serious harm if returned to their country of
origin and ‘serious harm’ under Article 15(c)
concerning indiscriminate violence in conflict
situations. The claimant’s further submissions
seeking humanitarian protection under
Article 15(c) and Elgafaji were rejected.

In finding that those submissions did not
amount to a fresh claim, the Secretary of
State said that in the absence of a heightened
risk specific to an individual, an ordinary Iraqi
civilian would generally not be able to show
that he qualified for such protection.

EASO91

Armed conflict

CNDA

2 novembre 2010
M. SOUVIYATHAS
n° 08008523 R

France

French

CNDA
(National
Asylum Court)

2.11.10

Sri Lanka

The Court found that there was no more
armed conflict in Sri Lanka since LTTE’s final
defeat in June 2009. Hence Article L.712-1 c)
CESEDA provisions were no more applicable
in the context of Sri Lanka.



http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Council of State recalled the provision of the French legislation relating to subsidiary protection, in particular in
a situation of general insecurity (Article L.712-1 c) CESEDA). It recalled that in granting subsidiary protection to the
applicant under this provision, the CNDA considered that the applicant faced in her country of origin, one of the
serious threats provided for under this article.

The Council of State found that by refraining from inquiring whether the situation of general insecurity which
prevailed at that time in the Congo resulted from a situation of internal or international armed conflict, the CNDA
made a legal error and did not make a sufficiently reasoned decision.

To say that the policy was not in force following the implementation of Article 15(c) of the Qualification Directive

was inconsistent with the decision in Secretary of State for the Home Department v HH (Iraq) [2009] EWCA Civ 727,
where it was held that a failure to have regard to the policy could render the initial decision unlawful. The Court
rejected firstly, the Claimant’s contention that the policy would apply even where a lower level of risk was apparent
than required to attract the humanitarian protection conferred by Article 15(c) and secondly, his submission that

the purpose behind the policy was the need to safeguard escorts who were taking persons back to the war zones.
The Claimant also submitted that, as Article 15(c) did not apply to persons who had committed serious offences, the
policy might fill a gap. The Court of Appeal could not properly determine that submission without evidence as to how
the policy was understood by those implementing it at the material time. The judge was right to refuse to permit the
application for judicial review to go ahead, and accordingly the appeal was dismissed.

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Secretary of State for the Home Department v HH (Iraq)
[2009] EWCA Civ 727

R (on the application of G) v Immigration Appeal Tribunal
[2004] EWCA Civ 1731

R (on the application of 1) v Secretary of State for the
Home Department [2002] EWCA Civ 888

R v Chief Constable of Merseyside Ex p. Calveley [1986]
QB 424; [1986] 2 WLR 144; [1986] 1 All ER 257

R v Secretary of State for the Home Department Ex p.
Swati [1986] 1 WLR 477; [1986] 1 All ER 717; [1986] Imm
AR 88

R v Governor of Durham Prison Ex p. Singh [1984] 1 WLR
704; [1984] 1 All ER 983; [1983] Imm AR 198

It was accepted that the situation in Somalia was volatile but the issue was whether the appellant in his particular
circumstances was at real risk of serious harm when returning from Mogadishu to Afgoye so that he was entitled to
humanitarian or Article 3 protection. In the light of the Tribunal’s findings of fact and the appellant’s own evidence
that he had been able to make this journey on two occasions without harm, when considered against the background
of the travel actually taking place in the Afgoye corridor, the Tribunal was not satisfied that it had been shown that
the generalised or indiscriminate violence had reached such a high level that, solely on account of his presence in
Somalia, travelling from Mogadishu to Afgoye, would face a real risk threatening his life or person. There was no
particular feature in the appellant’s profile or background which put him at a risk above that faced by other residents
or returnees.

HH (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
(1AC)

MA (Somalia) v Secretary of State for the Home
Department [2010] UKSC 49

AM & AM (Armed conflict: Risk Categories) Somalia CG
[2008] UKAIT 00091

A Claimant from Irag who was not a refugee, and was not protected by the ECHR might have considerable difficulties
in demonstrating that he was entitled to protection under Article 15(c) of the Qualification Directive, Elgafaji,

QD (Iraq) v Secretary of State for the Home Department [2009] EWCA Civ 620 and HM [2010] UKUT 331 (IAC)
considered. However, those cases did not indicate that the question was to be decided without proper and individual
consideration of the case. To achieve any measure of ordinary or secure life the Claimant might, on returning to Iraq,
need to live in relatively confined areas, where he might find others of similar backgrounds. The fact that he could do
so, and thereby reduce the risk of any targeted attack, deprived him of the possibility of protection under the Refugee
Convention or the ECHR. It might therefore be necessary to see what was the risk of harm from indiscriminate
violence, not in Iraq, or Fallujah, as a whole, but in the area where he would be living. It was not sufficient to treat
Article 15(c) as raising questions only in relation to Iraq as a whole or to civilians in Irag, without distinction.

FA (Iraq) v Secretary of State for the Home Department
[2010] EWCA Civ 696

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWCA Civ 926

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Claim was rejected both on Geneva Convention and subsidiary protection grounds. The Court noted that, at the date
of its ruling, the situation described in ECHR NA c. UK 17 July 2008 had notably evolved and that the ECJ decision in E/
Gafaji aims only at providing principles in matters of conflict-related risk assessment.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07



http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
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EAS092 Indiscriminate High Administrative | Germany German High 29.10.10 Iraq The Court found that even if it is assumed
violence Court North Rhine- Administrative that an internal armed conflict is taking
Westphalia, 29 Oct Court North place, a serious individual risk can only be
2010, 9 A 3642/06.A Rhine- established if the degree of indiscriminate
Westphalia violence which is characteristic of the conflict

has reached such a high level that any civilian
is at risk of a serious individual threat simply
by his or her presence in the region.

The suicide attacks and bombings typical

of Iraq and also of the hometown of the
applicants could be classified as acts of
indiscriminate violence. However, a density of
danger as it is necessary for the assumption
of a serious and individual risk could not be
established. Nor did the applicants possessed
individual characteristics which resulted in an
increased risk for them when compared to
other members of the civilian population.

EASO93 | Real risk, minors HK and others United English Upper Tribunal | 21.10.10 Afghanistan | The Court found that children were
(minors — Kingdom (Immigration not disproportionately affected by the
indiscriminate and Asylum problems and conflict being experienced
violence — forced Chamber) in Afghanistan. Roadside blasts, air-strikes,
recruitment by crossfire, suicide attacks and other war-
Taliban — contact related incidents did not impact more upon
with family children that upon adult civilians. While
members) forcible recruitment by the Taliban could not
Afghanistan CG be discounted as a risk, particularly in areas
[2010] UKUT 378 of high militant activity or militant control,

evidence was required to show that it is a
real risk for the particular child concerned
and not a mere possibility.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37638
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The ‘facilitated standard of proof’ of Article 4(4) of the Qualification Directive cannot be applied in the present case.
Even if it is assumed that an incident during which the applicants were threatened at gunpoint in December 2000,
took place as reported by the applicants, there is no internal connection between this threat of past persecution

and a possible future threat of serious harm. The overall situation had seriously changed following the downfall

of Saddam Hussein’s regime. In any case, there was no connection between the reported past persecution and

the possible threat in a situation of internal armed conflict according to Section 60(7) Sentence 2 Residence Act
(Article 15(c) Qualification Directive). As the facilitated standard of proof did not apply, the risk of serious harm had
to be measured against the common standard of proof. Within the common standard of proof the applicants did

not face a considerable probability of harm within the meaning of Section 60(7) of the Sentence 2 Residence Act
(Article 15(c) of the Qualification Directive). In Irag a multitude of civilians were affected by risks which emanate from
the strained security situation. Accordingly, this risk was a general one which affected the whole of the population in
Irag, with the exception of the Kurdish Autonomous Region. However, for subsidiary protection (under Article 15(c) of
the Qualification Directive) to be granted, the requirement of a serious and individual threat had to be met. This was
only the case if general risks cumulate in such a manner that all inhabitants of a region are seriously and personally
affected, or if someone is particularly affected because of individual circumstances increasing the risk. Such individual,
risk-enhancing circumstances can also result from someone’s membership to a group. Nevertheless, the density of
danger (‘Gefahrendichte’) had to be of a kind that any returning Iraqi citizen seriously had to fear becoming a victim of
a targeted or random terrorist attack or of combat activities.

Against this background the suicide attacks and bombings typical of Iraq and also of the hometown of the

applicants could be classified as acts of indiscriminate violence. However, a density of danger as it is necessary for
the assumption of a serious and individual risk could not be established. Nor did the applicants possess individual
circumstances which resulted in an increased risk for them when compared to other members of the civilian
population.

Indeed, it had to be concluded from the Foreign Office’s country report of 11 April 2010 and from other sources that
the security situation in Iraq is still disastrous. The situation in Tamim province with its capital, Kirkuk, is particularly
precarious. Nevertheless, it could not be assumed that the density of danger in Kirkuk is of a kind which leads to
serious and individual risk in practice for any civilian simply because of his or her presence in the region. This could
be shown by comparing the scale of attacks with the overall number of people affected by these attacks. According to
the data compiled by the British NGO Iraq Body Count, 99 attacks took place in Tamim province in 2009, in which 288
civilians were killed. Assuming that the population of Tamim province stands at 900 000, this means that 31.9 people
were killed per 100 000 inhabitants. This meant that the statistical probability of being killed in an attack in Tamim is
1in 3 100. Tamim therefore is the most dangerous province in Iraq. In addition, it had to be taken into account that

a considerable number of civilians were seriously injured in attacks. It could be assumed that for every person killed
in an attack, about five others were injured. All in all, it could be concluded that the statistical probability of suffering
harm to life and limb in the course of combat operations in Tamim province was at 1 in 520 in the year 2009.

So even if one presumes that an internal armed conflict is taking place in Tamim province, it could not be assumed
that the indiscriminate violence which is characteristic of this conflict had reached such a high level that any person
was at risk of a serious and individual threat simply by his or her presence in the region. Furthermore, being of
Kurdish ethnicity, the applicants would not belong to an ethnic minority in Tamim province upon return, nor did they
belong to another group with risk-enhancing characteristics.

(Germany) Federal Administrative Court, 24 June 2008,
10 C 43.07 Federal Administrative Court, 21 April 2009,
10 C 11.08 High Administrative Court Nordrhein-
Westfalen, 21 March 2007, 20 A 5164/04.A

In considering the matter of Article 15(c) of the Qualification Directive, the Tribunal had regard to paragraphs 39
and 43 of the European Court’s determination in Elgafaji and their guidance that the more an applicant was able to
show that he was specifically affected by reason of factors particular to his own circumstances the lower the level of
indiscriminate violence needed for him to be eligible for subsidiary protection. Although there was shown to have
been an increase in the number of civilian casualties, the Tribunal was not satisfied that the evidence was sufficient
to show that the guidance given in GS (Article 15(c) Indiscriminate violence) Afghanistan CG [2009] UKAIT 44 was no
longer valid, namely that the violence in Afghanistan had not then reached such a high level that the adult civilian
population generally were at risk.

HH (Somalia) and others [2010] EWCA Civ 426

ZK (Afghanistan) v SSHD [2010] EWCA Civ 749

AH [2009] EWCA Civ 620

Elgafaji (Case C-465/07) [2009] 1 WLR 2100

GS (Article 15(c): indiscriminate violence) Afghanistan CG
[2009] UKAIT 00044

GS (existence of internal armed conflict) Afghanistan CG
[2009] UKAIT 00010

QD (Iraq) [2009] EWCA Civ 620

LQ (age: immutable characteristic) Afghanistan [2008]
UKAIT 00005
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO94 Level of violence High Administrative | Germany German High 21.10.10 Iraq The Court found that the applicant was not
Court of Bavaria, Administrative entitled to protection from deportation
21 October 2010, Court of within the meaning of Section 60(7)(2) of
13a B 08.30304 Bavaria the Residence Act/Article 15(c) QD as the
levels of indiscriminate violence in his home
area were not characterised by a sufficient
‘density of danger’.
EASO95 Internal protection | HM and Others United English Upper Tribunal | 10.10.10 Iraq If there were certain areas where the
(Article 15(c)) Iraq Kingdom (Immigration violence in Iraq reached levels sufficient
CG [2010] UKUT 331 and Asylum to engage Article 15(c) QD, the Tribunal
Chamber) considered it is likely that internal relocation
would achieve safety and would not be
unduly harsh in all the circumstances.

EASO96 Level of risk (to be | AJDCoS, Netherlands | Dutch Administrative | 9.9.10 Somalia The Council of State found that where the
assessed against 9 September 2010, Jurisdiction situation described in Article15(c) QD does
the applicant’s area | 201005094/1/V2 Division of not occur in all parts of the country of origin,
of origin) the Council of it must be assessed in respect of the distinct

State area of the country from which the applicant
originates.

EASO97 Existence of CNDA 1ler septembre | France French CNDA 1.9.10 Afghanistan | The Court found that, at the date of its
indiscriminate 2010 M. HABIBI n°® (National ruling, the province of Ghazni was plagued
violence 09016933 C+ Asylum Court) by indiscriminate violence but did not specify

the level of this violence.

EASO98 Indiscriminate CNDA, 27 July 2010, | France French CNDA 27.7.10 Afghanistan | The situation in the province of Kabul could
violence Mr. A., No 08013573 (National not be seen as a situation of indiscriminate

Asylum Court) generalised violence, within the meaning of
Article L.712-1 c) CESEDA [which transposed
Article 15(c) QD].

EASO99 Individual risk 46530 Belgium Dutch Council of 20.7.10 Afghanistan | Takes into account the mental deficiencies

Alien Law the young applicant suffers of to consider

Litigation that he risks to be the victim of indiscriminate

(Raad voor violence in northern Afghanistan then

Vreemdelin- considered as quieter by UNHCR.

genbetwistin-
gen) - adopted
by a special
seat of three
judges
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Internal crises that lie between the provisions of Article 1.1 and Article 1.2 of the Additional Protocol Il to the Geneva
Conventions can still have the character of armed conflicts under Article 15(c). However, such a conflict has to be
characterised by a certain degree of intensity and durability. Typical examples are civil war-like conflicts and guerrilla
warfare.

Based on the case law of the Federal Administrative Court (decision of 24 June 2008, asyl.net M13877), it has to

be established whether a conflict has the necessary characteristics of the Convention of 1949 in order to meet the
requirements of the prohibition of deportation status.

In case of an internal armed conflict under Article 1(1) Additional Protocol Il, these conditions are fulfilled but not

in case of situations as described in Article 1(2) of Protocol Il. Concerning situations between these two definitions,
the degree of intensity and durability must be examined individually. In this context, according to the Federal
Administrative Court, the courts also have to take into consideration further interpretations of the concept of ‘internal
conflict’, especially the jurisdiction of the international criminal courts. An internal conflict may also exist if it only
affects a part of a state’s territory. This has to be concluded from the fact that the concept of an internal protection
alternative may also be applied to subsidiary protection.

Normally, internal armed conflicts are not characterised by a sufficient ‘density of danger’ to allow for the assumption
that all inhabitants of the affected region are seriously and individually at risk, unless it can be established that

there are individual risk-enhancing circumstances. Risks which are simply a consequence of the conflict, such as the
worsening of the supply situation, must not be taken into consideration when examining the density of danger. In the
present case, the necessary requirements are not met since the density of danger in the applicant’s home region,
Kirkuk or Tamin respectively, does not justify the statement that virtually all civilians are at a significant and individual
risk simply because of their presence in that area. This can be concluded from the proportion of victims of the conflict
as compared to the number of inhabitants. There are no well-founded reasons to assume that the security situation
will deteriorate significantly or that there is a high unrecorded number of persons injured in attacks. There are also no
circumstances that might aggravate the claimant’s individual risk, since as a Sunnite Kurd he belongs to the majority
population of that area and he does not belong to a profession with a particular risk.

Although returnees are affected by criminal acts to a disproportionate degree, this does not constitute a reason for
protection from deportation status under Article 15(c) of the Qualification Directive, since criminal acts which are not
committed in the context of an armed conflict do not fall into the scope of this provision.

(Germany) Federal Administrative Court,

8 December 2006, 1 B 53.06 Federal Administrative
Court, 24 June 2008, 10 C 43.07 Federal Administrative
Court, 14 July 2009, 10 C 9.08 High Administrative
Court Baden-Wirttemberg, 8 August 2007, A2 S
229/07 High Administrative Court Schleswig-Holstein,
3 November 2009, 1 LB 22/08

If the figures relating to indices such as the number of attacks or deaths affecting the civilian population in a region

or city rose to unacceptably high levels, then, depending on the population involved, Article 15(c) might well have
been engaged, at least in respect of the issue of risk in that area, although it was emphasised that any assessment of
real risk to the appellant should have been be one that was both quantitative and qualitative and took into account a
wide range of variables, not just numbers of deaths or attacks. If there were certain areas where the violence in Iraq
reached levels sufficient to engage Article 15(c) the Tribunal considered it likely that internal relocation would achieve
safety and would not be unduly harsh in all the circumstances. Evidence relating to UK returns of failed asylum seekers
to Irag in June 2010 did not demonstrate that the return process would involve serious harm. Note: This case was
overturned in its entirety by HM (Iraq) v Secretary of State for the Home Department [2011] EWCA Civ 1536 but the
guidance as to the law relating to Article 15(c) of the Qualification Directive given by the Tribunal in this case at [62]-
[78] was reaffirmed in HM and others (Article 15(c)) Iraq CG [2012] UKUT 00409.

Many cases cited, significant cases include:

HH & Others (Somalia) [2010] EWCA Civ 426

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

GS (Article 15(c) Indiscriminate violence) Afghanistan CG
[2009] UKAIT 44

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 00023

AH (Sudan) [2007] UKHL 49

Office Frangais de Protection des Réfugiés et Apatrides v
Baskarathas, No 32095, 3 July 2009

Januzi [2006] UKHL 5

The Council of State considered that where the situation described in Article 15(c) of the Qualification Directive does
not exist in all parts of the country of origin, it must be assessed in respect of the distinct area of the country from
which the applicant originates. The relevant question is whether in that distinct area an Article 15(c) situation is in
existence.

Given that the applicant originated from Mogadishu, and that the country of origin reports compiled by the Ministry
of Foreign Affairs of March 2009, October 2009 and March 2010 separately discuss the general security situation in
Mogadishu, the District Court erred by following the view of the Minister of Justice that the general security situation
in this case must be assessed in the context of central and southern Somalia.

Whether an Article 15(c) situation exists must be examined by assessing the security situation in the area in the
country of origin from which the applicant originates (home area). In this case that is Mogadishu and not the whole of
central and southern Somalia.

(ECtHR) F.H. v Sweden (Application No 32621/06)
NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The Court noted that the appellant was a 23 years old orphan who may be exposed to violence and forced
enlistment in one of the conflicting armed forces. The appellant is therefore exposed to the threats encompassed in
Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Court recalled that the situation of insecurity in Afghanistan has to be assessed according to the geographic origin
of the applicant and considered that while insecurity increased in 2009 in the province of Kabul, due to the increasing
number of attacks against foreign delegations and Afghan and international security forces, the assessment of the
case does not lead to the conclusion that the situation in this province can be seen as a situation of indiscriminate
generalised violence, within the meaning of Article L.712-1 c) CESEDA [which transposes Article 15(c) of the
Qualification Directive] and as defined in a decision from the Council of State [CE, 3 juillet 2009, Ofpra ¢/ M.A., n°
320295].

(France) CE, 3 juillet 2009, Ofpra ¢/ M.A., n° 320295
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO100 | Internal protection | Federal Germany German Federal 14.7.10 Afghanistan | Examining the conditions of subsidiary
Administrative Administrative protection (Section 60(7) Sentence 2
Court, 14 July 2010, Court Residence Act/Article 15(c) QD), the High
10B7.10 Administrative Court proceeded from the
assumption that the applicant could not
be expected to stay in another part of his
country of origin (Section 60(7) Residence
Act, Article 8 QD).
EASO101 | Individual risk Supreme Court, Spain Spanish Supreme 30.6.10 Colombia Subsidiary protection was granted.
30 June 2011, Court
1519/2010
EASO102 | Level of violence 44623 Belgium Dutch Council of 08/06/2010 | Afghanistan | The Council considered that the applicant
and individual risk Alien Law could not simply refer to the general situation
Litigation prevailing in his/her home country to benefit
(Raad voor from Article 15(c) QD. He/she must also
Vreemdelin- ‘show any link between that situation of
genbetwistin- general violence and his/her own individual
gen) - adopted situation, what does not mean that he/she
by a special must establish an individual risk of serious
seat of three harm’ (‘moet enig verband met zijn persoon
judges aannemelijk maken, ook al is daartoe geen
bewijs van een individuele bedreiging
vereist’).
EASO103 | Individual risk 10/0642/1, Helsinki | Finland Finnish Helsinki 28.5.10 Somalia The Helsinki Administrative Court found that
Administrative Administrative a female minor from a town near Mogadishu
Court, 28 May 2010 Court was in need of subsidiary protection. The
Court held that to return home the applicant
would have to travel via Mogadishu which
would place her at serious and personal risk
due to the nature of the armed conflict.
EASO104 | Level of violence Federal Germany German Federal 27.4.10 Afghanistan | This case concerns the criteria for

and individual risk

Administrative
Court, 27 April 2010,
10 C4.09

Administrative
Court

determining a serious individual threat and
the necessary level of indiscriminate violence
in an internal armed conflict. In order for
Article15(c) QD to apply, it is necessary to
determine the level of indiscriminate violence
in the territory of an internal armed conflict.
When determining the necessary level of
indiscriminate violence, not only acts which
contravene international law, but any acts of
violence which put life and limb of civilians
at risk, have to be taken into account. In the
context of Article 4.4 QD, an internal nexus
must exist between the serious harm (or
threats thereof) suffered in the past, and the
risk of future harm.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Examining the conditions of subsidiary protection (Section 60(7) Sentence 2 Residence Act/Article 15(c) of the
Qualification Directive), the High Administrative Court proceeded from the assumption that the applicant could not
be expected to stay in another part of his country of origin (Section 60(7) Residence Act, Article 8 of the Qualification
Directive). The High Administrative Court found that in case of deportation even young, single men in the Kabul region
could face so-called extreme risks if it was not ensured that they could safeguard their means of existence under
humane conditions. This could be the case if the returnees did not have a sufficient school or vocational education
and did not own property and real assets and, especially, if they could not rely on a functioning network of family and
friends. The High Administrative Court considered that this also applied to the forty year old applicant who originated
from a rural area south of Kabul.

When examining a significant individual risk in the context of an internal armed conflict (Section 60(7) sentence 2
Residence Act/Article 15(c) of the Qualification Directive), the High Administrative Court should have complied with
the requirements set out in the decision of the Federal Administrative Court of 27 April 2010 - BVerwG 10 C 4.09 -
paragraph 33. Accordingly, it is necessary to at least approximately establish the total number both of civilians in the
area who are affected by the conflict and of the acts of indiscriminate violence from parties involved in the conflict
which impact on the health and life of civilians in that area. Furthermore, an overall assessment is necessary taking
into account the number of victims and the severity of harm (deaths and injuries).

(Germany) Federal Administrative Court, 27 April 2010,
10 C4.09

The Court examined the secondary request for subsidiary protection on the grounds of serious and individual threat
by reason of an internal armed conflict and found that the physical and mental integrity of the applicant would be
threatened if she returned to Colombia. Its declaration and granting of subsidiary protection, were based fully on
the information provided in a psychosocial report by the Refugee Reception Centre (CAR) of Valencia. This report
recommended that the applicant should not be returned as she required a secure and stable environment.
According to the report, the applicant suffered individually as a result of the on-going situation of indiscriminate
violence in Colombia.

The application of the Afghan national, whose Afghan origin was established, was rejected because he was not
credible when pretending that he came from the region struck by indiscriminate violence. Note: See also, adopting
the same reasoning: CALL (3 judges), 28796 of 16 June 2009; CALL (3 judges), case 51970 of 29 November 2010; CALL
(single judge), case 37255 of 20 January 2010.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07;
Council of State, 29 November 2007, 117.396; Council
of State, 26 May 2009, 193.523; Council of State,

29 March 2010, 202.487

The Administrative Court held that based on media coverage, Somalia’s Transitional Federal Government was only
able to control a small area in the capital, Mogadishu. The general security and humanitarian situation was precarious.
The Court took into consideration the current nature of the armed conflict. There was reason to believe that an
individual could be at risk of serious harm just by being in the city. The applicant was from a town which is around

50 km from Mogadishu. To return home, the applicant would have to travel via Mogadishu, which would place her at
serious and personal risk due to the nature of the armed conflict.

The High Administrative Court had correctly found that an internal armed conflict takes place in the applicant’s home
province. It has based its definition of the term ‘internal armed conflict’ on the meaning of this term in international
humanitarian law, particularly the Geneva Conventions of 12 August 1949 including the Additional Protocols
(especially Article 1 of the Second Additional Protocol). The Federal Administrative Court supported this approach of
the High Administrative Court, even in light of the recent decision by the European Court of Justice (17 February 2009,
Elgafaji, C-465/07) which has not dealt in detail with this legal question, and although the UK Court of Appeal

(24 June 2009, QD and AH v. Secretary of State for the Home Department) seems to have a different opinion.

It is not necessary to strictly adhere to the requirements of Article 1 of the Second Additional Protocol. These
requirements rather should be drawn upon for guidance, together with the interpretation of this term in international
criminal law. However, the conflict must in any case have a certain intensity and consistency. It may suffice that the
parties to the conflict carry out sustained and coordinated combat operations with such an intensity and consistency
that the civilian population is affected in a significant manner. Considering this, the High Administrative Court had
sufficiently established that there is an internal armed conflict taking place in Paktia province.

It is necessary to determine the level of indiscriminate violence in the territory in question. For this purpose it is
necessary to determine approximately the number of civilians living in the territory in question and the number of
acts of indiscriminate violence in the territory. Furthermore, an evaluation has to be made taking into account the
number of victims and the severity of the damage suffered (deaths and injuries). Therefore it is possible to apply the
criteria which have been developed to determine group persecution.

The Federal Administrative Court noted that in the context of Article 4.4 of the Qualification Directive an internal
nexus must exist between the serious harm or threats of serious harm suffered in the past, and the risk of a future
harm. This is the case both in the context of refugee protection and in the context of subsidiary protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK) GS (Article 15(c): indiscriminate violence)
Afghanistan CG [2009] UKAIT 00044

(UK) QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

(Germany) Federal Administrative Court, 14 July 2009,
10C9.08

(Germany) Federal Administrative Court, 27 April 2010,
10C5.09
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Date of
decision
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country of
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Relevance of the decision

EASO105

Serious risk and
return

HH, AM, J and MA
(Somalia) v Secretary
of State for the
Home Department
[2010] EWCA Civ
426

United
Kingdom

English

Court of
Appeal

23.4.10

Somalia

The proceedings concerned joined appeals
which raised common issues related to the
enforced return of individuals to a war-torn
country, Somalia, where their safety was

or might be in serious doubt. None of the
Claimants claiming humanitarian and human
rights protection had any independent
entitlement to be in the UK and one Claimant
had committed a serious crime. The Court of
Appeal gave consideration to the meaning
and scope of Article 15(c) QD and made
obiter observations on the Qualification
Directive and Directive 2005/85/EC on
minimum standards on procedures in
Member States for granting and withdrawing
refugee

status.

EASO106

Conflict and
individual risk

Administrative
Court Karlsruhe,

16 April 2010, A 10 K
523/08

Germany

German

Administrative
Court
Karlsruhe

16.4.10

Iraq

The Court found that the applicant was
entitled to subsidiary protection since

there was an armed conflict in the Nineveh
region and because the threats by terrorists
experienced in the past constituted individual
‘risk-enhancing’ circumstances.

EASO107

Conflict and
consideration of
Article 15(c) QD

Ibrahim and Omer
v Secretary of

State for the Home
Department [2010]
EWHC 764 (Admin)

United
Kingdom

English

Administrative
Court

13.4.10

Iraq

The Claimants, Iraqi national prisoners,
applied for judicial review of their detention
pending deportation. They unsuccessfully
appealed to the Asylum and Immigration
Tribunal (AIT). A policy that the Secretary

of State would not take enforcement action
against nationals originating from countries
that were active war zones was not relied on
by either Claimant in the AIT. The Claimants
submitted, inter alia, that at the time the
enforcement action was taken against them
Irag was an active war within the meaning
under the policy. Article 15(c) QD and
associated case law was considered in the
context of active war zones.

EASO108

Level of violence
and individual risk

High Administrative
Court Baden-
Wouerttemberg,

25 March 2010,
A2S364/09

Germany

German

High
Administrative
Court Baden-
Wouerttemberg

25.3.10

Iraq

Even if one presumes that an internal armed
conflict is taking place in the applicant’s
home province (Tamim), it cannot be
assumed that the indiscriminate violence has
reached such a high level that practically any
civilian is at risk of a serious and individual
threat simply by his or her presence in the
region.
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References to jurisprudence of European or national
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The Court found that where it could be shown either directly or by implication what route and method of return was
envisaged, the Asylum and Immigration Tribunal was required by law to consider and determine any challenge to the
safety of that route or method, on appeal against an immigration decision.

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

GM (Eritrea) v Secretary of State for the Home
Department [2008] EWCA Civ 833

Gedow v Secretary of State for the Home Department
[2006] EWCA Civ 1342

GH (Iraq) v Secretary of State for the Home Department
[2005] EWCA Civ 1182

Adan (Hassan Hussein) v Secretary of State for the Home
Department [1997] 1 WLR 1107; [1997] 2 All ER 723
Vilvarajah v United Kingdom (13163/87) (1992) 14 EHRR
248

According to the standards as defined by the Federal Administrative Court, an armed conflict within the meaning

of Article 15(c) of the Qualification Directive does not necessarily have to extend to the whole territory of a state.
Neither does it necessarily have to reach the threshold which international humanitarian law has set for an armed
conflict (Article 1 No 1 of the Second Additional Protocol to the Geneva Conventions), however, a situation of civil
unrest, during which riots or sporadic acts of violence take place, is not sufficient. Conflicts which are in between
those two situations, have to be marked by a certain degree of durability and intensity.

In the present case, the applicant could only take up residence in Nineveh province upon return to Irag. This is where
her family lived. As mother of an infant she could not be expected to take up residence in another region where she
did not have this family background. Therefore the situation in Nineveh province had to be taken into account in the
course of the examination of whether the applicant was to be granted subsidiary protection.

The Court proceeded from the assumption that an armed conflict within the meaning of the Qualification Directive
existed in Niniveh province in 2007 and that the situation has not significantly improved since then. A high number
of attacks took place in the province and the number of those incidents indicated that members of the terrorist
organisation had a certain strength in terms of their numbers.

Against this background, and because the applicant and her family were subjected to threats and attacks in the past, it
had also to be assumed that individual, ‘risk-enhancing’ circumstances existed.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C 42/07

Federal Administrative Court, 14 July 2009, 10 C 9.08

Permission to apply for judicial review under the active war zone ground was refused. The policy was concerned with
countries that could be considered in their entirety to be active war zones, with the underlying concern that there was
nowhere in the country to which a person could safely be returned. However, Iraq could not properly be considered
as a war zone at the time enforcement action was taken against the claimants, HH (Iraq) v Secretary of State for the
Home Department [2008] UKAIT 51 doubted. There were undoubtedly areas of conflict and a pattern of localised
violence within the country, but none of the evidence suggested that Iraq as a whole was an active war zone.

HH (Iraq) v Secretary of State for the Home Department
[2008] UKAIT 51

F (Mongolia) v Secretary of State for the Home
Department [2007] EWCA Civ 769

R (on the application of G) v Immigration Appeal Tribunal
[2004] EWCA Civ 1731

R (on the application of 1) v Secretary of State for the
Home Department [2002] EWCA Civ 888

R v Governor of Durham Prison Ex p. Singh [1984] 1 WLR
704

When defining the term ‘international or internal armed conflict’ under Article 15(c) of the Qualification Directive
one has to take into account international law. This implies that combat operations must have an intensity which is
characteristic of a civil war situation but have to exceed situations of internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature. Internal crises which fall in between these
two definitions must not be excluded out of hand from fulfilling the standards of Article 15(c) of the Qualification
Directive. However, the conflict had to be marked by a certain degree of intensity and duration (cf. Federal
Administrative Court of 24 June 2008, 10 C 43.07).

By this measure, the situation considered presumably did not justify the assumption that an international or

internal armed conflict existed in Irag. However, this question can be left open here for even if one assumes that

an international or internal armed conflict was taking place, subsidiary protection can only be granted if there is a
serious and individual threat in the context of the conflict. According to the Federal Administrative Court (decision of
14 July 2009, 10 C 9.08) it is possible that a serious and individual threat is also posed in an extraordinary situation,
which is characterised by such a high level of risk that any civilian is at risk of a serious and individual threat simply
by his or her presence in the region. However, such a high level of risk cannot be established for the applicant’s home
region, Tamim province.

On the basis of various sources (e.g. the Foreign Office’s country report of 12 August 2009) it was not concluded that
the security situation in Iraq was disastrous. However, in order to establish the degree of danger, one has to put the
number of victims of bomb attacks in relation to the whole population of Irag. The information department of the
Federal Office for Migration and Refugees quotes from a report by the British NGO Iraq Body Count, according to
which the number of civilian victims in 2009 had been at the lowest level since 2003. In Tamim province 99 bomb
attacks were recorded in which 288 people were killed. This meant that 31.9 in 100 000 people were killed, assuming
that the number of inhabitants in this province is at 900 000, or 25.5 in 100 000 if the number of inhabitants is
estimated at 1 130 000.

So even if it was presumed that an internal armed conflict was taking place in Tamim province, it cannot be assumed
that the indiscriminate violence which is characteristic of that conflict had reached such a high level that any person
was at risk of a serious and individual threat simply by his or her presence in the region.

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07
Federal Administrative Court, 14 July 2009, 10 C 9.08



http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO109 | Indiscriminate 40093 Belgium French Council of 11.3.10 Russia No indiscriminate violence in Chechnya
violence Alien Law (Chechnya)
Litigation
(Conseil du
contentieux
des étrangers)
- adopted by a
special seat of
three judges
EASO110 | Conflict AJDCoS, Netherlands | Dutch Administrative | 26.1.10 Somalia When assessing whether a situation under
26 January 2010, Jurisdiction Article 15(c) QD exists, consideration is given
200905017/1/V2 Division of to the nature and intensity of the violence
the Council of as a result of the conflict as well as its
State consequences for the civilian population of
Mogadishu.
EASO111 | Conflict High Administrative | Germany German High 25.1.10 Afghanistan | The Court found that the situation in
Court, Administrative Logar province in Afghanistan could be
25 January 2010, 8 A Court characterised as an internal armed conflict.
303/09.A Therefore, the applicant as a member of the
civilian population was at a significant risk in
terms of Article 15(c) QD.
EASO112 | Consideration of High Court, Ireland English High Court 14.1.10 Nigeria This case concerned the appropriate manner
Article 15(c) QD 14 January 2010, in which an application for subsidiary
Obuseh v Minister protection is to be decided where there may
for Justice, Equality be at least an implicit claim of a ‘serious
and Law Reform and individual threat’ to the applicant by
[2010] IEHC 93 reason of indiscriminate violence. The Court
found that Article 15(c) QD does not impose
a free-standing obligation on the Minister
to investigate a possible armed conflict
situation, it is for the applicant to make this
claim and to make submissions and offer
evidence establishing that he is from a place
where there is a situation of international of
internal armed conflict, and that he is at risk
of serious harm by reason of indiscriminate
violence.
EASO113 | Scope of CE 30 décembre France French Council of 30.12.09 Haiti Article L.712-1 c) CESEDA applies to threats
Article 15(c) 2009 OFPRA ¢/ State resulting from a situation of internal or
QD, provisions/ Peker n® 322375 international armed conflict. Thus CNDA
applicability subject made an error of law when granting
to the existence of subsidiary protection on the sole basis
an armed conflict of threats from armed groups without
examining if those threats could be related to
a situation of armed conflict.
EASO114 | Subsequent 200706464/1/V2 Netherlands | Dutch Administrative | 8.12.09 Afghanistan | The Court assessed the relation between
application, Jurisdiction Article 3 ECHR and Article 15(c) QD.
persecution, Division of

serious harm

the Council of
State
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The Council found that there was no indiscriminate violence in Chechnya because, first, armed attacks happened less
often and were less intense and, second, such armed attacks were at that time targeted.

The submitted documents suggested that at the time of the decision of 15 June 2009 an armed conflict existed in
Mogadishu between government troops backed by Ethiopian troops on the one hand and a complex set of other
rebel groups on the other hand who were also fighting among themselves. The violence in Mogadishu flared in May
2009 due to this conflict. This lead to many civilian casualties and a large flow of refugees (about 40 000 people

in May 2009, reaching about 190 000 people in June 2009). While the Secretary of State, acknowledged that the
circumstances outlined above had been considered in the assessment, the Secretary of State, to justify her position
that at the relevant time no exceptional situation existed in Mogadishu, sufficed with the mere assertion that the
number of civilian casualties is no reason for adopting such a view.

Given the nature and intensity of violence as a result of the conflict and its consequences for the civilian population of
Mogadishu, as may be inferred from the aforementioned documents, the Secretary of State with that single statement
insufficiently reasoned that the applicant had failed to show that the level of indiscriminate violence in Mogadishu

at the time of the adoption of the decision of 15 June 2009 was so high that substantial grounds existed for believing
that a citizen by his sheer presence there, faced a real risk of serious harm.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The applicant was entitled to subsidiary protection in terms of Section 60 (7) (2) Residence Act / Article 15(c) of the
Qualification Directive. The prerequisite for which requires that members of the civilian population face a significant
and individual threat to life and physical integrity in a situation of an armed conflict.

An internal armed conflict is characterised by durable and concerted military operations under responsible command,
but not cases of internal disturbances and tensions. Whether civil war-like or other conflicts, which fall between
these two categories, may still be classified as armed conflicts depending on their degree of intensity and durability.
However, a nationwide situation of conflict is not a necessary requirement for granting protection. This can be
deduced from the fact that in case of internal armed conflicts an internal flight alternative outside the area of conflict
can be taken into consideration.

The situation in the applicant’s home region, Logar, is particularly precarious, as it borders on the so-called ‘Pashtun
belt’/Pakistan and belongs to the heartland of the Pashtuns, where the Taliban and Al Qaeda have strong support.
The Taliban increasingly launch attacks and wage a severe war on governmental and NATO-troops. Furthermore, Logar
borders on Kabul province, where the Taliban also have military bases, but prefer guerrilla tactics (the applicant’s
home village is situated at the main road to Kabul). The civilian population is also terrorised by the Taliban.
Considering this high degree of indiscriminate violence, civilians in the province Logar are facing a significant
individual risk of life and physical integrity. The situation for the applicant is further exacerbated, since he belongs

to the ethnic minority of Tajiks and to the religious minority of Shiites; furthermore, he was a member of the youth
organisation of the Communist party (PDPA), and this fact has become known. Finally his family possesses real estate
in Logar, which might expose him to covetousness of other people. He has no relatives who might be willing and able
to protect him.

Kabul might be the only suitable place of internal protection. However, based on new evidence and jurisdiction, even
young single men cannot make a living there, unless they have vocational education, property and, above all, social
support by their family and friends. This does not apply to the applicant.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

High Administrative Court Baden-Wirttemberg,

14 May 2009, A 11 S 610/08

High Administrative Court Hessen, 11 December 2008,
8A611/08.A

High Administrative Court Hessen, 26 November 2009,
8 A 1862/07.A

High Administrative Court Rheinland Pfalz, 06 May 2008,
6 A 10749/07

The Court noted that it was difficult to envisage any circumstances where an asylum applicant who is found not
credible as to the existence of a well-founded fear of persecution will be granted subsidiary protection on exactly the
same facts and submissions.

An applicant seeking to rely on Article 15(c) of the Qualification Directive (which would not be covered by the
Refugee application) must do so explicitly and must show that he faces a serious and individual threat by reason

of indiscriminate violence in situations of international or internal armed conflict, that state protection would not

be available to him and that he could not reasonably be expected to stay in another part of the country of origin
where there is no real risk of suffering serious harm. It follows that if a person who claims to face such danger cannot
establish that he is from a place where there is a situation of international of internal armed conflict, or that such a
situation actually exists, and further cannot show why he could not reasonably be expected to relocate, then he will
not be eligible for such protection.

The applicant in this case furnished no particulars, documentation, information or evidence in relation to a threat
from armed conflict.

The Court found that the Minister does not have a free-standing obligation to investigate whether a person is eligible
for protection within the meaning of Article 15(c) of the Qualification Directive when that person has not identified
the risk to his life or person. While the Minister is mandated by Article 4 of the Qualification Directive to consider up
to date information on the conditions on the ground in the applicant’s country of origin, this is far from imposing a
free-standing obligation to go beyond that information and to investigate whether the applicant faces any unclaimed
and unidentified risk.

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK)QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

(Ireland)G.T. v Refugee Appeals Tribunal [2007] IEHC 287
N & Anor v Minister for Justice Equality and Law Reform
[2007] IEHC 277

Neosas v Minister for Justice [2008] IEHC 177,
unreported, High Court, Charleton J.

Council of State held that ‘indiscriminate violence’ and ‘existence of an armed conflict’” are cumulative conditions
required for application of Article L.712-1 c) CESEDA.

Article 29(1), introductory paragraph and (b) of the Foreigners Act (2000), which provides protection in the
Netherlands against a potential breach of Article 3 ECHR, provides for the same protection as Article 15(c) of the
Qualification Directive. The latter article therefore does not amend the law.

Nederland - ABRVS, 25 mei 2009 , 200702174/2/V2
(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Netherlands - ABRvS, 25 June 2009, 200900815/1V2
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EASO115 | Civilian ZQ (serving soldier) | United English Asylum and 2.12.09 Iraq Article 15(c) QD depended upon a distinction
Iraq CG [2009] Kingdom Immigration between civilian and non-civilian status (it
UKAIT 00048 Tribunal referred to the need to show a threat to a
‘civilian’s life or person’).
EASO116 | Level of violence Asylum and United English Asylum and 19.10.09 Afghanistan | In this case the Tribunal sought to apply the
and individual risk | Immigration Kingdom Immigration guidance in Elgafaji on Article 15(c) QD and
Tribunal, GS Tribunal give country guidance on Afghanistan.
(Article 15(c):
indiscriminate
violence)
Afghanistan CG
[2009] UKIAT 00044
EASO117 | Humanitarian I.A.Z. v. Office of Hungary Hungarian Metropolitan | 15.10.09 Somalia The Court annulled the decision of the
considerations, Immigration and Court asylum authority on the basis that there
internal protection, | Nationality was insufficient evidence that an internal
gender based protection alternative existed.
persecution,
medical reports/
medico-legal
reports,
membership of a
particular social
group, nationality,
persecution
grounds/reasons,
race



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
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Although this case was concerned with return to a country, Irag, which (at least for International Humanitarian Law
purposes) remained in a state of internal armed conflict, it was not concerned with the issue of whether an appellant
qualified for subsidiary/humanitarian protection under Article 15(c) of the Qualification Directive (para 339(iv) of
Statement of Immigration Rules HC395 as amended), since the material scope of that provision was confined to
civilians. (This case was about a soldier.)

QD (Iraq) [2009] EWCA Civ 620

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07 1
WLR 2100

Krotov [2004] EWCA Civ 69 Prosecutor v Blaskic
(Judgement) Appeals Chamber, Case No IT-95-14-A,

29 July 2004

Fadli [2000] EWCA Civ 297

Horvath [2000] UKHL 37 Sepet and Bulbul [2003] UKHL
15

The Tribunal assessed evidence which examined the number of civilian fatalities directly caused by both sides to the
conflict, the ease of access on the road between Kabul and Jalalabad, the option of internal relocation and enhanced
risk categories. This decision was replaced as current country guidance on the applicability of Article 15(c) of the
Qualification Directive to the on-going armed conflict in Afghanistan by AK (Article 15(c)) Afghanistan CG [2012] UKUT
163.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK) PM and Others (Kabul-Hizbi-i-Islami Afghanistan CG
[2007] UKIAT 00089

HH & others (Mogadishu: armed conflict: risk) Somalia
CG [2008] UKAIT 00022

HJ ( Homosexuality: reasonably tolerating living
discreetly) Iran [2008] UKIAT 00044

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKIAT 00023

J v Secretary of the State for the Home Department
[2006] EWCA Civ 1238

RQ (Afghan National army-Hizbi-i-Islami-risk) Afghanistan
CG [2008] UKIAT 00013

GS (Existence of armed conflict) Afghanistan CG [2009]
UKIAT 00010

AH (Sudan) v Home Secretary [2008] 1 AC 678

Batayav v Secretary of State for the Home Department
2003] EWCA Civ 1489

Januzi v SSHD [2006] UKHL 5

AM & AM (armed conflict: risk categories) Somalia CG
[2008] UKAIT 00091

QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

The Court held that, although the applicant was able to stay in Somalia from 2006 until 2008, the decision of the
asylum authority could not be regarded as lawful given that: ‘the authority could not identify a specific territory
where the internal protection alternative would be possible.” The asylum authority therefore breached its obligation
by failing to collect all of the relevant facts and evidence before making its decision. The Court stated that the asylum
authority has to indicate whether the internal protection alternative is available and if so, in which specific territory
of Somalia. The court did not address the question whether the applicant’s hiding in the forest without any sort of
protection constituted internal protection.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO118 | Conflict Migration Court Sweden Swedish Migration 6.10.09 Somalia This case concerned the criteria that needed
of Appeal, Court of to be fulfilled in order to establish the
6 October 2009, Appeal existence of an internal armed conflict. It was
UM8628-08 held that in Somalia’s capital, Mogadishu, at
the time of this decision, a state of internal
armed conflict was found to exist without
an internal protection alternative. The
applicant was therefore considered in need
of protection.
EASO119 | Consideration of Metropolitan Court, | Hungary Hungarian Metropolitan | 23.9.09 Somalia The Office of Immigration and Nationality
Article 15(c) QD 23 September 2009, Court (OIN) found the applicant not credible and
M.A.A. v. Office therefore did not assess the risk of serious
of Immigration harm. Instead the OIN granted protection
and Nationality against refoulement. The Metropolitan Court
21.K.31484/2009/6 ruled that the OIN was obliged to assess
conditions for subsidiary protection and
serious harm even if the applicant was not
found credible.
EASO120 | Consideration of Secretary of State United English Court of 14.7.09 Iraq HH was liable to deportation because, during
Article 15(c) QD for the Home Kingdom Appeal a period of exceptional leave to remain in

Department v HH
(Iraq) [2009] EWCA
Civ 727

the UK, he committed three sexual offences.
A deportation order was made without
regard to a forgotten policy which provided
that ‘Enforcement action should not be
taken against Nationals who originate from
countries which are currently active war
zones’. HH appealed, relying upon that policy.
Shortly before the start of the hearing, the
Secretary of State withdrew the policy. The
Tribunal considered that the policy had been
in force at the date of the decision to make

a deportation order and that its belated
withdrawal could not retrospectively make
the initial decision lawful. The Secretary of
State appealed. HH had two further elements
of his appeal, that deportation would violate
his rights under Article 8 of the ECHR and
Article 15(c) QD. The Asylum and Immigration
Tribunal did not consider it necessary to
decide that aspect of the appeal because of
their decision that the making of the decision
to deport HH was unlawful.



http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
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* The Migration Court of Appeal noted that the Elgafaji decision stated that it is not an absolute requirement

that threats must be specifically directed against the applicant based on personal circumstances. In situations of
indiscriminate violence a person can, by his mere presence, run a risk of being exposed to serious threats.

Regarding internal armed conflict the Court noted that there is no clear definition of the concept in international
humanitarian law. Neither the 1949 Geneva Conventions’ common Article 3, nor the Additional Protocol (1977),
contains a definition of the concept. However, the Protocol does state which non-international conflicts it applies to.
These are conflicts that take place on the territory of a party to the convention between its own forces and rebellious
armed groups or other organised groups who are under responsible leadership and who have control over part

of its territory and can organise cohesive and coordinated military operations as well as implement the protocol.

The protocol thus presumes that government forces participate in the conflict and also that the rebels have some
territorial control. The International Red Cross drew conclusions in its paper “How is the term ‘armed conflict’ defined
in International Humanitarian Law?” March 2008, that it is an extended armed conflict between armed government
forces and one or more armed groups or between such armed groups which occurs on the territory of a state. There
must be a minimum level of intensity and the parties concerned must exhibit a minimum level of organisation.
Further guidance can be sought in the International Criminal Court (ICC) Yugoslav Tribunal case concerning ICTFY,
Prosecutor v Dusko Tadic . From article 8:2 of the ICC it is clear that non-international conflicts are in focus and not
situations that have arisen because of internal disturbances or tensions such as riots, individual or sporadic acts of
violence or other such acts.

The Migration Court of Appeal concluded that an internal armed conflict cannot be precluded in a state solely on the
grounds that the requirement in the protocol from 1977 for territorial control is not met. Nor can it be required that
government forces are involved in the conflict since this would mean that persons from a failed state would not enjoy
the same possibilities as others to seek international protection.

The Court concluded that an internal armed conflict within the meaning of the Swedish Aliens Act exists if certain
conditions (which they listed) are fulfilled. The Court then addressed the question: Can an internal armed conflict be
declared in only a part of a country?

¢ The Tribunal concluded that the presence of an armed conflict depended mainly on the assessment of the actual
circumstances at hand. The Tribunal also made a distinction between the area where the conflict took place and the
question of within which area international humanitarian law was applicable (the wider area surrounding Mogadishu
and the then TFG base in Baidoa). The UK decision was considered relevant as it is a legal authority in another country
which is bound by the same international legal obligations as Sweden and for whom the same Community provisions
apply. The UK decision held that it is possible and pertinent in legal terms to limit a geographical area for an internal
armed conflict to the town of Mogadishu.

¢ For the Migration Court of Appeal the population of Mogadishu, and not least its significant strategic role based on
the most recent country of origin information, and the sharp decline in respect for human rights further support this
conclusion.

* Regarding internal protection the Court noted that it is the responsibility of the first instance Migration Board to
prove that there is an alternative. This has not been established by the Board and it is the opinion of the Court that no
such alternative exists.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY

(UK) HH & others (Mogadishu: armed conflict: risk)
Somalia CG [2008] UKAIT 00022

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

The Court applied the Jurisprudence of the Court of Justice of the European Union (C-465/07. Elgafaji), which
examined the notion of generalised violence and indiscriminate violence, and found that Mogadishu was affected by
an internal armed conflict where the level of indiscriminate violence was high enough to qualify as serious harm.
The Court stated that the OIN did not assess the risk of serious harm and the principal of non-refoulement properly,
and did not collect and consider all relevant information and evidence. Therefore, the risk of serious harm needed to
be analysed in a new procedure.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

Where a Home Office policy had been overlooked when a decision to deport an Iraqgi national had been made, the
Secretary of State’s subsequent withdrawal of that policy could not retrospectively make the initial decision lawful.
However, it was clear that there remained issues under Article 8 of the ECHR and Article 15(c) of the Qualification
Directive which were likely to have to be determined. The Secretary of State’s decision was quashed, but if, as might
be likely, the decision to deport was made again, it would be open to HH to raise arguments under Article 8 of the
ECHR and Article 15(c) of the Qualification Directive on his appeal against that decision.

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Secretary of State for the Home Department v Abdi
(Dhudi Saleban) [1996] Imm AR 148



http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
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EASO121 | Level of violence Federal Germany German Federal 14.7.09 Iraq A serious and individual threat to life and
and individual risk | Administrative Administrative limb may result from a general risk in the
Court, 14 July 2009, Court context of an armed conflict if the risk
10C9.08 is enhanced because of the applicant’s
individual circumstances or from an
extraordinary situation which is characterised
by such a high degree of risk that practically
any civilian would be exposed to a serious
and individual threat simply by his or her
presence in the affected region.
EASO122 | Armed conflict CNDA 9 juillet France French CNDA 9.7.09 Sri Lanka The Court found that there was no more
2009 Pirabu n® (National armed conflict in Sri Lanka since LTTE’s final
608697/07011854 Asylum Court) defeat in June 2009. Hence Article L.712-1 ¢)
CESEDA provisions were no more applicable
in the context of Sri Lanka.
EASO123 | Level of violence CE, 3 July 2009, France French Council of 3.7.09 Sri Lanka The requirement of an individualisation
and individual risk | Ofpra vs. Mr. A, n°® State of the threat to the life or person of an
320295 applicant for subsidiary protection is inversely
proportional to the degree of indiscriminate
violence which characterises the armed
conflict.
EASO124 | Assessment of risk | CE 3 juillet France French Council of 3.7.09 Sri Lanka It is not required by Article L.712-1 c) CESEDA
under Article 15(c) | 2009 OFPRA c/ State that indiscriminate violence and armed
QD provisions, Baskarathas n® conflict should coincide in every way in the
balancing scale, 320295 same geographic zone. When indiscriminate

personal elements
not required
beyond a certain
threshold of
indiscriminate
violence,
indiscriminate
violence not
necessarily limited
to the conflict zone
sticto sensu

violence reaches such a level that a person
sent back to the area of conflict is at risk
because of his mere presence in this territory,
an appellant does not have to prove that

he is specifically targeted to meet the
requirements of Article L.712-1 c) CESEDA.




APOPO 15 STOIXEIO I) THZ OAHTIAZ TIA TIZ EAAXISTES AMAITHZEIZ AZYAOY (2011/95/EE) — 109

The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

In spite of minor deviations in wording, the provision of Section 60 (7) sentence 2 of the Residence Act is equivalent to
Article 15(c) of the Qualification Directive. The High Administrative Court found that general risks could not constitute
an individual threat within the meaning of Article 15(c) of the Qualification Directive, unless individual risk-enhancing
circumstances exist. However, this court has already found in its decision of 24 June 2008 (10 C 43.07) that a general
risk to which most civilians are exposed may cumulate in an individual person and therefore pose a serious and
individual threat within the definition of Article 15(c) of the Qualification Directive. At the time this court argued that
the exact requirements would have to be clarified by the European Court of Justice. In the meantime, the European
Court of Justice has clarified this question in Elgafaji C-465/07. The requirement in Elgafaji is essentially equivalent to
this court’s requirement of an ‘individual accumulation’ of a risk.

The High Administrative Court would have to examine whether a serious and individual threat to life and limb exists
for the applicant in Iraq or in a relevant part of Iraq in the context of an armed conflict. It is not necessary that the
internal armed conflict extends to the whole country. However, if the internal armed conflict affects only parts of the
country, as a rule the possibility of a serious and individual threat may only be assumed if the conflict takes place in
the applicant’s home area, to which he would typically return.

If it is established in the new proceedings that an armed conflict in the applicant’s home area indeed poses an
individual threat due to an exceptionally high level of general risks, it must be examined whether internal protection
within the meaning of Article 8 of the Qualification Directive is available in other parts of Iraqg.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

According to Article L.712-1 c) CESEDA [which transposed Article 15(c) of the Qualification Directive], the Council of
State considered that generalised violence giving rise to the threat at the basis of the request for subsidiary protection
is inherent to the situation of armed conflict and characterises it. The Council of State considered that according

to the interpretation of this provision, as well as, the provisions of the Qualification Directive, the violence and the
situation of armed conflict coexist in all regards on the same geographical zone.

The Council of State stated that the existence of a serious, direct and individual threat to the life or person of an
applicant for subsidiary protection is not subject to the condition that he/she proves that he/she is specifically
targeted because of elements which are specific to his/her personal situation as soon as the degree of indiscriminate
violence characterising the armed conflict reaches such a high level that there are serious and established grounds
for believing that a civilian, if returned to the country or region concerned, would, by his/her sole presence on the
territory, face a real risk of suffering these threats.

This is the first major post - £/ Gafaji case. The first finding answers to OFPRA’s position that application of L.712-1c)
had to be strictly restricted to the area where fighting/combats are actually taking place. The rationale is that the war
may generate indiscriminate violence beyond the limits of the conflict zone.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO125 | Level of violence QD (Iraq) v Secretary | United English Court of 24.6.09 Iraq It fell to be determined whether the
and individual risk | of State for the Kingdom Appeal approach of the Asylum and Immigration

Home Department; Tribunal to the meaning and effect of
AH (Iraq) v Secretary Article 15(c) QD was legally flawed. The
of State for the Claimant in the first appeal had entered the
Home Department UK and claimed asylum on the basis that,
[2009] EWCA Civ as a member of the Ba’ath Party under the
620 Saddam regime, he was in fear of reprisals
upon return. His claim was refused. The
Immigration Judge refused his appeal
having concluded that, in the light of the
law set out in KH (Article 15(c) Qualification
Directive: Iraq), Re [2008] UKAIT 23, the level
of violence in his home area did not pose a
sufficiently immediate threat to his safety
to attract the protection of Article 15(c). In
the second appeal, the Tribunal had found,
likewise applying KH, that it was not satisfied
that the level of violence prevalent in the
home area of the Claimant would place him
at sufficient individual risk if he were to be
returned.

EASO126 | Conflict CNDA, 9 June 2009, | France French CNDA 9.6.09 Somalia The Court found that the situation which

Mr. H., n® (National prevailed at the moment of the assessment

639474/08019905 Asylum Court) in Mogadishu must be seen as a situation
of generalised violence resulting from a
situation of internal armed conflict. Its
intensity was sufficient to consider that at the
moment of the evaluation the applicant faced
a serious, direct and individual threat to his
life or person, without being able to avail
himself of any protection.

EASO127 | High level of CNDA 9 juin 2009 France French CNDA 9.6.09 Somalia The Court found that, at the date of its ruling,
indiscriminate M.HAFHI n® 639474 (National blind violence in Mogadishu reached such
violence Asylum Court) a high level that the appellant would be

exposed to a serious threat against his life.

EASO128 | Level of violence AJDCoS, Netherlands | Dutch Administrative | 25.5.09 Iraq Article 15(c) QD only offers protection in
and individual risk | 25 May 2009, Jurisdiction exceptional circumstances where there is a

200702174/2/V2 Division of high level of indiscriminate violence.
the Council of
State

EASO129 | Existence of CE 15 mai 2009, Mlle | France French Council of 15.5.09 Irak It is a contradictory reasoning and an error
conditions required | Kona n °292564 State of law to deny an Assyro-Chaldean woman
by Article 15(c) refugee status and to grant her subsidiary
QD not precluding protection because of threats rooted in her
potential being member of a wealthy Christian family.
applicability of
Geneva Convention
provisions

EASO130 | Absence of CNDA 24 avril 2009 | France French CNDA 24.4.09 Russian The Court found that, at the date of its ruling,
indiscriminate Galaev n° 625816 (National Federation | there was no indiscriminate violence in
violence Asylum Court) Chechnya. Therefore subsidiary protection

on the “15(c)’ ground could not be granted to
the appellant.



http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
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Appeals allowed and cases remitted to the Tribunal for reconsideration. The effects of the Tribunal’s erroneous
premise in KH were that the concepts of ‘indiscriminate violence’ and ‘life or person’ had been construed too
narrowly, and ‘individual’ had been construed too broadly, so that the threshold of risk had been set too high, KH

was overruled. On the proper construction of Article 15(c) of the Qualification Directive, the existence of a serious

and individual threat to the life or person of an applicant for subsidiary protection was not subject to the condition
that that applicant adduce evidence that he was specifically targeted by reason of factors particular to his personal
circumstances; the existence of such a threat could exceptionally be considered to be established where the degree of
indiscriminate violence, as assessed by the competent national authorities, reached such a high level that substantial
grounds were shown for believing that a civilian, returned to the relevant country or region, would, solely on account
of his presence in that territory, face a real risk of being subject to that threat.

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

KH (Article 15(c) Qualification Directive) Irag CG [2008]
UKAIT 23

R v Asfaw (Fregenet) [2008] UKHL 31

Saadi v United Kingdom (13229/03) (2008) 47 EHRR 17
Sheekh v Netherlands (1948/04) (2007) 45 EHRR 50
Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v
Ireland (45036/98) (2006) 42 EHRR 1

K v Secretary of State for the Home Department [2006]
UKHL 46

Muslim v Turkey (53566/99) (2006) 42 EHRR 16;
Batayav v Secretary of State for the Home Department
(No 2) [2005] EWCA Civ 366

R (on the application of Razgar) v Secretary of State for
the Home Department (No 2) [2004] UKHL 27

R (on the application of Ullah) v Special Adjudicator
[2004] UKHL 26

Criminal Proceedings against Lyckeskog (C99/00) [2003]
1WLR9

Pretty v United Kingdom (2346/02) [2002] 2 FLR 45
Aspichi Dehwari v Netherlands (37014/97) (2000) 29
EHRR CD74

Kurt v Turkey (24276/94) (1999) 27 EHRR 373

Osman v United Kingdom (23452/94) [1999] 1 FLR 193
HLR v France (24573/94) (1998) 26 .HRR 29

Chahal v United Kingdom (22414/93) (1997) 23 EHRR 413
D v United Kingdom (30240/96) (1997) 24 EHRR 423
Chiron Corp v Organon Teknika Ltd (No 3) [1996] RPC 535
Vilvarajah v United Kingdom (13163/87) (1992) 14 EHRR
248

Soering v United Kingdom (A/161) (1989) 11 EHRR 439

The Court examined the situation which prevailed in Somalia at that time and its deterioration due to the violent
fighting between the Federal Transitional Government and several clans and Islamic militia and considered that,

in some geographical areas, in particular in and around Mogadishu, the fighting was at the time characterised by

a climate of generalised violence which included the perpetration of acts of violence, slaughters, murders and
mutilations targeted at civilians in these areas. The Court therefore considered that this situation must be seen as a
situation of generalised violence resulting from a situation of internal armed conflict. Finally, the Court considered
that the situation of generalised violence, due to its intensity in the applicant’s region of origin, was sufficient to find
that he currently faced, a serious, direct and individual threat to his life or person, without being able to avail himself
of any protection.

Subsidiary protection was granted regardless of any personal reason.

The Council of State concluded that it follows from the Elgafaji judgment (C 465/07) that Article 15(c), read in
conjunction with Article 2(e) of the Qualification Directive, is designed to provide protection in the exceptional
situation where the degree of indiscriminate violence characterising the armed conflict reaches such a high level that
substantial grounds are shown for believing that a civilian, if returned to the relevant country or, as the case may be,
to the relevant region, would, solely on account of his presence on the territory of that country or region, face a real
risk of being subject to the serious threat referred to.

The Court of Justice in Elgafaji held that the interpretation of Article 15(c) of the Qualification Directive should be
carried out independently. Nonetheless, it can be inferred from the decision in Elgafaji and the jurisprudence of the
ECtHR regarding Article 3 of ECHR, that Article 15(c) of the Qualification Directive refers to a situation where Article 29
(1)(b) of the Aliens Act is also applicable.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07

Even when there is an armed conflict going on in a given country, subsidiary protection can only be granted if the
prospective risk is not linked to a conventional reason.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.



http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
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EASO131 | Level of violence Federal Germany German Federal 21.4.09 Iraq The application of assessing group
and individual risk | Administrative Administrative persecution is comparable to the European
Court, 21 April 2009, Court Court of Justice’s consideration of subsidiary
10C11.08 protection under Article 15(c) QD (Elgafaji,
17 February 2009, C 465/07), linking the
degree of danger for the population or parts
of the population to the individual danger of
an individual person.

EASO132 | Existence of CNDA 3 avril 2009 France French CNDA 3.4.09 Sudan The Court found that, at the date of its ruling,
indiscriminate M. GEBRIEL n°® (National the area of North Darfour was plagued by
violence, 630773 Asylum Court) indiscriminate violence but did not specify
assessment of past the level of this violence.
circumstances

EASO133 | Existence of CNDA 1ler avril 2009 | France French CNDA 1.4.09 Sri Lanka The Court found that, at the date of its ruling,
indiscriminate Mlle Thiruchelvam (National the eastern and northern parts of Sri Lanka
violence, internal n° 617794 Asylum Court) were plagued by indiscriminate violence
flight alternative but did not specify the level of this violence.
(IFA) CNDA nevertheless rejected appellant’s claim

on the ground of internal flight alternative
in Colombo where she has been living since
2000.

EASO134 | Actor of 24. K. Hungary Hungarian Metropolitan | 16.3.09 Iraq The Court granted the applicant subsidiary
persecution or 33.913/2008/9 Court of protection status on the grounds that he
serious harm, Budapest would be at risk of serious harm on return to
inhuman or his home country (indiscriminate violence).
degrading
treatment or
punishment,
internal armed
conflict, subsidiary
protection,
membership of a
particular social
group

EASO135 | Individual risk Supreme Czech Czech The Supreme | 13.3.09 Iraq The case concerned an application for

Administrative Republic Administrative international protection by an Iragi national.
Court, Court The application was dismissed on the

13 March 2009,
H.A.S. v Ministry
of Interior n.5 Azs
28/2008-68

grounds of a failure to establish that his

life or person was threatened by reason of
indiscriminate violence. The applicant failed
to demonstrate individual risk.
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References to jurisprudence of European or national
courts

The assumption of group persecution, meaning persecution of every single member of the group, requires a certain
‘density of persecution’, justifying a legal presumption of persecution of every group member. These principles,
initially developed in the context of direct and indirect State persecution, are also applicable in the context of

private persecution by non-State actors under Article 60(1) sentence (4)(c) of the Residence Act (in compliance with
Article 6(c) of the Qualification Directive), which now governs explicitly private persecution by non-State actors.
Under the Qualification Directive, the principles developed in German asylum law in the context of group persecution
are still applicable. The concept of group persecution is by its very nature a facilitated standard of proof and in this
respect compatible with basic principles of the 1951 Refugee Convention and the Qualification Directive. Article 9.1 of
the Qualification Directive defines the relevant acts of persecution, whereas Article 10 of the Qualification Directive
defines the ‘characteristics relevant to asylum’ as ‘reasons for persecution’.

The Court found that in order to establish the existence of group persecution it is necessary to at least approximately
determine the number of acts of persecution and to link them to the whole group of persons affected by that
persecution. Acts of persecution not related to the characteristics relevant to asylum (reasons for persecution) are not
to be included.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 18 July 2006,
1C15.05

Federal Administrative Court, 1 February 2007, 1 C 24.06

Subsidiary protection was granted to the appellant on consideration of his reasons of fleeing from his native region,
directly rooted in murderous attacks by the Janjawid militia.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. One of the few examples of IFA
cases registered in French jurisprudence.

The Court rejected the applicant’s request for refugee status as the persecution he was subject to was in no way
related to the reasons outlined in the Geneva Convention, in particular, membership of a particular social group. The
applicant’s kidnapping was the consequence of the general situation in the country.

The Court examined Article 15(b) and (c) of the Qualification Directive. In this context the Court relied significantly on
the judgment reached by the European Court of Justice on 17 February 2009 in Case C-465/07. Article 15(b) of the
Qualification Directive assumes facts relating to the personal situation of the applicant, which did not apply in the
applicant’s case. The subsidiary protection status contained in Section 61(c) of the Asylum Act and in Article 15(c) of
the Qualification Directive is more general, and connected rather to the situation in the country than personally to
the applicant. The Court lists the conditions for subsidiary protection status in accordance with paragraph (c). In the
applicant’s case, the violations of law affecting him are consequences of the general risk of harm and indiscriminate
internal armed conflict, while according to the country information reports, the violence not only affects the
applicant’s place of residence but also most of the country. In contrast to non-refoulement, the granting of subsidiary
protection status is not based on the extreme nature of the prevailing situation, but on the fulfilment of statutory
conditions for granting the status. The conditions differ for the two legal concepts. If the country information indicates
without any doubt that the conditions for subsidiary protection apply, the applicant must be granted subsidiary
protection.

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07

The Supreme Administrative Court (SAC) interpreted the meaning of the phrase ‘a risk of serious harm and individual
threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or internal armed
conflict”

The Court set out a three-stage test that must be satisfied in order to establish this type of ‘serious harm’. All three
elements of the test must be met for subsidiary protection to be granted in a situation of indiscriminate violence.
According to the final decision of SAC, the applicant fulfilled two conditions. It was accepted that Iraq was in a
situation of international or internal armed conflict and that the applicant was a civilian. However, according to the
Court, the applicant’s life or person was not threatened by reason of indiscriminate violence. The situation in Iraq
could not be classified as a ‘total conflict’” where a civilian may solely on account of his presence on the territory of
that country or region, face a real risk of being subjected to that threat. The applicant was not a member of a group
that was at risk and therefore did not establish a sufficient level of individualisation.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY
Prosecutor v Kunarac and Others (IT-96-23 and
1T-96-23-1) ICTY




114 — APOPO 15 STOIXEIO I) THZ OAHTIAS A TIZ EAAXISTES ANAITHZEISZ ASYAOY (2011/95/EE)

National Jurisprudence (pre-Elgafaji)

EASO136

Indiscriminate
violence and
serious threat

AM & AM (armed
conflict: risk
categories) Somalia
CG [2008] UKAIT
00091

United
Kingdom

English

Asylum and
Immigration
Tribunal

27.1.09

Somalia

The historic validity of the country guidance
given in HH and Others (Mogadishu: armed
conflict: risk) [2008] UKAIT 22 was confirmed
but it was superseded to extent that there
was an internal armed conflict within the
meaning of Article 15(c) QD throughout
central and southern Somalia, not just in and
around Mogadishu. The conflict in Mogadishu
amounted to indiscriminate violence of

such severity as to place the majority of the
population at risk of a consistent pattern

of indiscriminate violence. Those not from
Mogadishu were not generally able to show
a real risk of serious harm simply on the
basis that they were a civilian or even a
civilian internally displaced person, albeit
much depended on the background evidence
relating to their home area at the date of
decision or hearing. Whether those from
Mogadishu (or any other part of central and
southern Somalia) were able to relocate
internally depended on the evidence as to
the general circumstances in the relevant
area and the personal circumstances of the
applicant.

EASO137

Conflict and
internal protection

High Administrative
Court Hessen,
11 December 2008,
8A611/08.A

Germany

German

High
Administrative
Court Hessen

11.12.08

Afghanistan

The situation in Paktia province in
Afghanistan meets the requirements of an
internal armed conflict in terms of Section
60(7)(2) Residence Act/Article 15(c) QD. An
internal armed conflict does not necessarily
have to affect the whole of the country of
origin. The concept of internal protection
does not apply if the applicant cannot
reasonably be expected to reside in another
part of the country because of anillness,
even if that illness is not life-threatening
(epilepsy in the case at hand).



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
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A person might have succeeded in a claim to protection based on poor socio-economic or dire humanitarian living
conditions under the Refugee Convention or Article 15 of the Qualification Directive or Article 3, although to succeed
on this basis alone the circumstances would have to be extremely unusual. In the context of Article 15(c) the serious
and individual threat involved did not have to be a direct effect of the indiscriminate violence; it was sufficient if the
latter was an operative cause. Assessment of the extent to which internally displaced persons faced greater or lesser
hardships, at least outside Mogadishu, varied significantly depending on a number of factors. Note: This case was
considered in HH (Somalia) & Ors v Secretary of State for the Home Department [2010] EWCA Civ 426. The appeal of
one of the Claimants was allowed on the ground that where the point of return and any route to the safe haven were
known or ascertainable, these formed part of the material immigration decision and so were appealable.

Many cases cited, significant cases include:

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

HH and others (Mogadishu: armed conflict: risk) Somalia
CG [2008] UKAIT 00022

KH (Article 15(c) Qualification Directive) Irag CG [2008]
UKAIT 00023

HS (returned asylum seekers) Zimbabwe CG [2007] UKAIT
00094

NA v UK Application No 25904/07

AG (Somalia) [2006] EWCA Civ 1342

M and Others (Lone women: Ashraf) Somalia CG [2005]
UKIAT 00076

R (On the appellant of Adam v Secretary of State for the
Home Department [2005] UKHL 66

Yassin Abdullah Kadi, Al Barakaat International
Foundation v Council of the European Union and
Commission of the European Communities, joined cases
C-402/05 C-402/05 P and C-415/05

R (Sivakumar) v Secretary of State for the Home
Department [2003] 1 WLR 840

Ullah [2004] UKHL 26

Prestige Properties v Scottish Provident Institution [2002]
EWHC 330

Adan v Secretary of State for the Home Department
[1999] 1 AC 293; [1998] 2 WLR 703

Shah and Islam [1999] 2 AC 629

Vilvarajah and Others v United Kingdom [1991] 14 EHRR
248

The term ‘internal armed conflict’” has to interpreted in line with the case law of the Federal Administrative Court in
the light of the Geneva Conventions of 1949 including their Additional Protocols. If a conflict is not typical of a civil
war situation or of guerrilla warfare, especially as concerns the degree of organisation of the parties to the conflict,
they must be marked by a certain degree of durability and intensity in order to establish protection from deportation
under Article 15(c) of the Qualification Directive. However, the conflict does not necessarily have to affect the whole
territory of the state. This is clearly evident from the fact that subsidiary protection is not granted if an internal
protection alternative exists.

The requirements for subsidiary protection are met for the applicant as an internal armed conflict takes place in

his home province Paktia which takes the form of a civil war-like conflict and of guerrilla warfare with the Afghan
government forces, ISAF and NATO units on one side and the Taliban on the other. This conflict results in risks for a
high number of civilians, which would be concentrated in the applicant’s person in a manner that he would face a
serious and individual threat upon return which could take the form of punishment and/or forced recruitment.

As a result of what happened to the applicant before he left Afghanistan, and in any case because he is a male Pashtun
who could be recruited for armed service, there is a sufficient degree of individualisation of a risk of punishment and/
or forced recruitment which might even make the granting of refugee status applicable. Therefore, it is not necessary
to clarify in this decision other open questions in this context, which might have to be clarified by a European

Court in any case. This includes the exact requirements of individualisation of risk which generally affect the civilian
population. This would include a more concrete definition of the term ‘indiscriminate violence’, which is part of
Article 15(c) of the Qualification Directive but has not been included in Section 60 (7) (2) of the Residence Act. It also
has not been clarified whether it is necessary in the context of Article 15(c) of the Qualification Directive to identify

a certain ‘density of danger’ (as in the concept of group persecution) or whether it is sufficient to establish a close
connection in time and space to an armed conflict.

The applicant cannot avail of internal protection in other parts of Afghanistan. This is because the issue of whether
he can be reasonably expected to stay in another part of his country of origin does not only involve risks related to
persecution. It must also be taken into account whether he could safeguard at least a minimum standard of means of
existence (minimum subsistence level). As a result of the poor security and humanitarian situation this is not the case
in Afghanistan in general, and Kabul in particular. In contrast to its former judgment (decision of 7 February 2008, 8
UE 1913/06) the Court is now convinced that Kabul does not provide an internal protection alternative even to young
single male returnees, unless they are well educated, have assets or may rely on their families. In this context it has
to be considered as questionable that the concept of internal protection is not applied only in cases of extreme risk
such as starvation or severe malnutrition. Furthermore, the applicant is able to work in a limited way only due to his
epilepsy and he would not be able to secure the necessary medication.

(Germany) Administrative Court Stuttgart, 21.05.2007,
4K 2563/07

Federal Administrative Court, 7 February 2008, 10 C
33.07

Federal Administrative Court, 29 May 2008, 10 C 11.07
Federal Administrative Court, 24 June 2008, 10 C 43.07
High Administrative Court Hessen, 10 February 2005,
8 UE 280/02.A

High Administrative Court Hessen, 26 June 2007, 8 UZ
452/06.A

High Administrative Court Hessen, 7 February 2008,

8 UE 1913/06



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
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origin
EASO138 | Individual risk Administrative Germany German Administrative | 10.12.08 Iraq The risk of the applicant becoming a victim
Court Minchen, Court of an honour killing (or respectively a weaker,
10 December 2008, Minchen non-life threatening disciplinary measure
M 8 K07.51028 by her clan) because of her moral conduct,
disapproved by her clan, constitutes an
increased individual risk. However, this risk
is not the result of arbitrary violence, but
constitutes a typical general risk.
EASO139 | Internal protection | District Court Netherlands | Dutch District Court | 28.11.08 Colombia The District Court held the stated lack of
Almelo, Almelo credibility in the first instance decision
28 November 2008, did not exclude the possible granting of
AWB 08/39512 asylum status on the grounds of Article 15(c)
QD, since it has been established that
the applicants are Colombian nationals.
Regarding the respondent’s claim that the
applicants cannot be granted an asylum
permit on the grounds of Article 15(c) QD,
because there is a possibility of internal
protection in Colombia, the District Court
held that it follows from Article 8 para 1 QD
that at a minimum the applicant must not run
a real risk of serious harm in the relocation
alternative.
EASO140 | Conflict Council for Alien Belgium French Council for 23.10.08 Burundi This case concerned the definition of
Law Litigation, Alien Law an ‘internal armed conflict.” Relying on
23 October 2008, Nr. Litigation international humanitarian law and in

17.522

particular on the Tadic decision of the
International Criminal Tribunal for the former
Yugoslavia (ICTY), the Council defined an
‘internal armed conflict’ as continuous
conflict between government authorities and
organised armed groups, or between such
groups within a State. The Council also found
that a ceasefire did not necessarily mean that
such a conflict had ended.
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The Court cannot establish a nationwide specific individual threat to the applicant (only a general risk) despite her
status as a possible returnee. A different assessment does not even follow from the new case law of the Federal
Administrative Court, according to which the provision of Section 60(7)(3) of the Residence Act, (referring to
protection from deportation by the suspension of deportation in case of general risks) has to be applied in line with
the Qualification Directive, which means that the provision in German law does not include those cases in which,
on the basis of an individual assessment, the conditions of granting subsidiary protection under Article 15(c) of

the Qualification Directive are fulfilled (Federal Administrative Court, 24 June 2008, 10C 43.07). The distinguishing
characteristics of ‘substantial individual danger to life and limb’ are equivalent to those of a ‘serious and individual
threat to life or person’ within the meaning of Article 15(c) of the Qualification Directive. It must be examined
whether the threat arising for a large number of civilians resulting from an armed conflict, and thus a general threat,
is so aggregated in the person of the applicant as to represent a substantial individual danger within the meaning

of Section 60(7)(2) of the Residence Act. Such individual circumstances that aggravate the danger may be caused by
one’s membership of a group. In this context in Irag, lower courts’ decisions have mentioned membership in one of
the political parties, for example, or membership in the occupational group of journalists, professors, physicians and
artists. The applicant is not at risk due to her membership to a particular group, which, at the same time, excludes the
existence of risk aggravating circumstances for the same reason.

Another condition for assuming an individually aggravated threat, taken from the statements of reasons for the
Residence Act 1, is that the applicant must be threatened with danger as a consequence of ‘indiscriminate violence’.
General dangers of life, which are simply a consequence of armed conflicts, for example due to the deterioration of
the supply situation, cannot be considered for the assessment of the density of risks.

As far as the applicant claims she will be a victim of an honour killing (or respectively a weaker, non-life threatening
disciplinary measure by her clan) because of her moral conduct, disapproved by her clan, she is in fact subject to an
increased individual risk. However, this risk is not a result of arbitrary violence, but is a target-oriented, predictable
danger, aimed directly at the applicant, which is an expression of a criminal attitude among some individuals of her
culture of origin, that even in Germany is noticeable. Like in any society characterised by anarchic circumstances,
this risk may intentionally affect everybody who does not submit to ‘fist law’. This risk emerges and prospers in

the absence of a functional constitutional order based on peace, providing for corresponding punishment and is,
therefore, a typical general risk.

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

The district court can conclude from the decisions that, in the framework of the research performed with regards to
the applicants’ asylum stories, the respondent consulted the general country of origin report of the Dutch Minister of
Foreign Affairs about Colombia (of September 2008) and has heard the applicants. However, taking into account the
complex situation in Colombia — according to the aforementioned country of origin report, there is a dynamic conflict
there — the district court deems this research to be insufficient in the present case.” In addition, the country of origin
report of 2008 describes the situation as it was in 2006 and, therefore, does not describe the current situation.

The District Court referred to the respondent’s policy regarding internal protection (paragraph C4/2.2 Aliens Circular
2000) and stated:

‘(...) it can only be reasonably expected from the applicant that he stays in another part of the country of origin, if
there is an area where the applicant is not in danger and the safety there is lasting. It must be considered unlikely that
there is a part of Colombia where safety is lasting, since the country report of Colombia states that there is a dynamic
conflict and taking account of the safety situation per region as described in paragraph 2.3.2.

The debate before the Council for Alien Law Litigation (CALL) mainly concerned the definition of ‘internal armed
conflict” and the factors that need to be considered in order to determine when such a conflict ceases. In order to
define the concept of ‘internal armed conflict’, the CALL relied on international humanitarian law (as neither the
Belgian Alien Law nor the travaux préparatoires of that law provide a definition), and in particular on the Tadic
decision of the ICTY.

Further relying on Tadic, the CALL ruled that ‘international humanitarian law continues to apply until a peaceful
settlement is achieved, whether or not actual combat takes place there.” For the CALL a ceasefire does not suffice,

but it is required that the fighting parties give ‘tangible and unambiguous signals of disarmament, bringing about a
durable pacification of the territory’. Based on that definition the CALL decided that it was premature to conclude that
the May 2008 ceasefire had ended the conflict in Burundi. The situation in Burundi was still to be considered as an
internal armed conflict.

The CALL further examined the other conditions that must be fulfilled: indiscriminate violence, serious threat to a
civilian’s life or person, and a causal link between the two. With regard to ‘indiscriminate violence’, the CALL referred
to its earlier case law, in which it had defined the concept as: ‘indiscriminate violence that subjects civilians to a real
risk to their lives or person even if it is not established that they should fear persecution on the basis of their race,
religion, nationality, their belonging to a particular social group, or their political opinions in the sense of Art 1(A)(2) of
the 1951 Refugee Convention.

For the CALL it therefore needed to be established that there was, in a situation of armed conflict, ‘endemic violence
or systematic and generalised human rights violations’. In the case at hand the CALL found that those conditions were
met.

(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY
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12 August 2008, 6 A
10750/07.0VG

Rheinland-Pfalz

EASO141 | Conflict High Administrative | Germany German High 19.9.08 Iraq The situation in Iraq was not characterised
Court, Administrative by an armed conflict within the meaning of
19 September 2008, Court of Section 60(7)(2) Residence Act/Article 15(c)
11B17/08 Schleswig- QD. In any case, there was no sufficient
Holstein individual risk for returnees.

EASO142 | Refugee vs District Court Zwolle, | Netherlands | Dutch District Court | 15.8.08 Afghanistan | This case confirmed that the Qualification
Subsidiary 15 August 2008, Zwolle Directive makes a clear distinction between
protection AWB 09/26758 refugees and those in need of subsidiary

protection. Further, that Article 28 of the
Asylum Procedures Directive, which considers
unfounded applications, is not applicable

to those who fall within the scope of

Article 15(c) QD.

EASO143 | Serious risk and High Administrative | Germany German High 12.8.08 Afghanistan | The security and humanitarian situation
conflict Court Administrative in Kabul did not meet the standards for

Rheinland-Pfalz, Court a ‘situation of extreme risk’ (extreme

Gefahrenlage) for a returnee who grew
up in Kabul. Article 15(c) QD requires that
a particular risk resulting from an armed
conflict is substantiated.
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Within the definition of Article 1 of the Second Additional Protocol to the Geneva 1949 Conventions an internal
armed conflict only takes place if an opposing party to a civil war has control over a part of the state’s territory. The
Federal Administrative Court additionally included ‘civil war-like conflicts and guerrilla warfare’ in the definition of an
armed conflict in the meaning of Article 15(c) of the Qualification Directive, if they are marked by a certain degree of
‘intensity and durability’.

It was held that in Iraqg, the high degree of organisation, which the Second Additional Protocol requires, was not met
since a high number of very disparate actors are involved in the conflict, pursuing different goals and mostly acting in
a part of the state’s territory only. Even if one assumes that the situation in Iraq could be characterised as a civil war
or a civil war-like situation, it still is a necessary requirement for the granting of protection from deportation that the
applicant is affected individually. However, there is no evidence for the assumption that the applicant is specifically
threatened by one of the parties to the conflict in Irag. For example, there is no indication that she has adopted a
‘western’ lifestyle. This is not likely in the light of the comparably short duration of her stay in Germany. Neither are
there any indications that the claimant will be specifically threatened by criminal acts. Such a threat would not be
significantly different from ‘general risks’ which normally must not be taken into account within an examination of
Section 60(7)(2) Residence Act/Article 15(c) of the Qualification Directive. The situation in Iraq at the moment does
not present a risk for every returnee, especially since the conflict seems to become less intensive.

The applicant is not at risk of ‘arbitrary’/indiscriminate violence, even if an interpretation of this term is based on the
English version of the Directive as ‘indiscriminate’, ‘disproportionate’, ‘violating humanitarian law’, or on the French
version as ‘random’. And even if she would face a risk at her place of origin, she, being a Kurdish woman, would be
able to evade this risk by moving to the Kurdish Autonomous Region.

(Germany) Federal Administrative Court, 15 May 2007,
1B217.06

Federal Administrative Court, 7 February 2008, 10 C
23.07

Federal Administrative Court, 27 March 2008, 10 B
130.07

Federal Administrative Court, 31 March 2008, 10 C 15.07
(Germany) > Federal Administrative Court, 8 April 2008,
10 B 150.07

Federal Administrative Court, 17 April 2008, 10 B 124.07
Federal Administrative Court, 24 June 2008, 10 C 43.07
High Administrative Court Baden-Wirttemberg,

8 August 2007, A 2 S 229/07

High Administrative Court Bayern, 23 November 2007,
19 C07.2527

High Administrative Court Hessen, 9 November 2006,

3 UE 3238/03.A

High Administrative Court Hessen, 26 June 2007, 8 UZ
452/06.A

High Administrative Court Saarland, 12 March 2007,
3Q114/06

High Administrative Court Schleswig-Holstein,

20 February 2007, 1 LA 5/07

High Administrative Court Schleswig-Holstein,

28 May 2008, 1 LB 9/08

The District Court held that the invocation of Article 15(c) of the Qualification Directive in this stage of the proceedings
is contrary to the principle of due process. The Court therefore did not take the invocation of Article 15(c) of the
Quialification Directive into account.

The Qualification Directive makes a clear distinction between refugees and those in need of subsidiary protection.
Article 15(c) of the Qualification Directive is particularly written for those in need of subsidiary protection. The District
Court does not agree with the applicant’s argument that the Asylum Procedures Directive requires an assessment of
whether Article 15(c) of the Qualification Directive is applicable. The Court held that the application of the applicant
was rightfully rejected with reference to Article 4:6 of the General Administrative Law Act.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The High Administrative Court agreed with the authorities” submissions. Despite the desperate security and supply
situation and that the applicant had no relatives in Kabul anymore and does not seem to be in contact with other
people in Afghanistan, he would not face an extreme risk because of destitution. As a result of his school education,
his vocational training as a cook, completed in Germany, and his local knowledge he would be able to make a

living through employed or self-employed work. It assumed that he had savings from his time of employment in
Germany and thus would be able to overcome the initial difficulties. Moreover, they found that the security situation
in Afghanistan did not result in a situation of extreme risks for every single returnee to Kabul, particularly since

the district, where the applicant had lived before, is not considered to be insecure (based on a UNHCR-report of

25 February 2008, ‘Security situation in Afghanistan’).

The applicant is not eligible for subsidiary protection based on Article 15(c) of the Qualification Directive. Eligibility
for subsidiary protection requires, among other things, that valid reasons are put forward for the assumption that, in
case of return, there is a real risk to be subject to serious harm, for example a serious individual threat to one’s life or
physical integrity as a result of indiscriminate violence in situations of international or internal armed conflicts. Such
an armed conflict does not necessarily have to take place nationwide. As a principle, a general risk is not sufficient
for granting subsidiary protection under Article 15(c) of the Qualification Directive, which requires an individual risk,
resulting from indiscriminate violence in situations of armed conflicts. Risks resulting from armed violence, which

is used indiscriminately and is not being aimed at an individual person, however, typically have to be classified as
general risks.

General risks can only constitute a serious and individual threat if valid reasons in terms of Art 2 (e) of the
Qualification Directive are being put forward for the assumption that in case of return, there is a real risk of being
affected by this indiscriminate violence. Such reasons, however, have not been submitted. Putting aside the fact

that the indiscriminate violence in situations of an armed conflict, as shown above, are not the focus of threat to

the civilian population in Kabul, the applicant himself did not submit anything indicating a serious individual risk of
becoming a victim of arbitrary (indiscriminate) violence within the armed conflict in his home country. The fact that
he was hostile to the Taliban before he left Afghanistan does not allow for the conclusion that in case of his return his
life or his physical integrity would be seriously and individually at risk as a result of indiscriminate use of force in the
context of an armed conflict.

(Germany) Federal Administrative Court, 15 May 2007,
1B217.06

Federal Administrative Court, 24 June 2008, 10 C 42.07
High Administrative Court Baden-Wirttemberg,

8 August 2007, A 2 S 229/07

High Administrative Court Schleswig-Holstein,

22 December 2006, 1 LA 125/06
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Relevance of the decision

EASO144

Conflict

Federal
Administrative
Court, 24 June 2008,
10 C43.07

Germany

German

Federal
Administrative
Court

24.6.08

Iraq

The Court found that when defining the term
‘international or internal armed conflict” as
set out in Article 15(c) QD one has to take
into account international law, in particular
the four Geneva Conventions on International
Humanitarian Law of 12 August 1949 and the
Additional Protocols of 8 June 1977.

An internal armed conflict within the
meaning of Article 15(c) QD does not
necessarily have to extend to the whole
territory of a state.

An examination of the requirements for
subsidiary protection under Article 15(c) QD
is not precluded if the authorities have issued
a general ‘suspension of deportation’.

EASO145

Conflict

KH v. Secretary of
State for the Home
Department

United
Kingdom

English

Asylum and
Immigration
Tribunal

25.3.08

Iraq

The Court found that the situation in Iraq
as a whole was not such that merely being
a civilian established that a person faced a
‘serious and individual threat’ to his or her
‘life or person’.

EASO146

Conflict

HH and Others
(Mogadishu: armed
conflict: risk) [2008]
UKAIT 22

United
Kingdom

English

Asylum and
Immigration
Tribunal

28.1.08

Somalia

Applying the definitions drawn from the Tadic
jurisdictional judgment, for the purposes of
paragraph 339C of the Immigration Rules and
the Qualification Directive, on the evidence,
an internal armed conflict existed in
Mogadishu. The zone of conflict was confined
to the city and international humanitarian
law applied to the area controlled by the
combatants, which comprised the city, its
immediate environs and the TFG/Ethiopian
supply base of Baidoa. A person was not

at real risk of serious harm as defined in
paragraph 339C by reason only of his or her
presence in that zone or area. A member

of a minority clan or group who had no
identifiable home area where majority clan
support could be found was in general at

real risk of serious harm of being targeted

by criminal elements, both in any area of
former residence and in the event (which was
reasonably likely) of being displaced. That
risk was directly attributable to the person’s
ethnicity and was a sufficient differential
feature to engage Article 15(c) QD.

EASO147

Internal protection

District Court Assen,
17 January 2008,
AWB 07/35612

Netherlands

Dutch

District Court
Assen

17.1.08

Sri Lanka

The applicant based his claim on both
Article 3 of the ECHR and Article 15(c) QD.
The Minister for Immigration and Asylum
must, when making an assessment of
whether the applicant is eligible for asylum
where there is no internal protection
alternative, take into consideration the
general circumstances in that part of

the country and the applicant’s personal
circumstances at the time of the decision.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
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Excerpt: Article 15(c) of the Qualification Directive had been implemented in German law as a “prohibition of
deportation” under Section 60(7) Sentence 2 of the Residence Act. In spite of slightly divergent wording, the German
provision conformed to the standards of Article 15(c) of the Qualification Directive. Concerning the situation in Iraq,
the High Administrative Court had found that these standards were not fulfilled as there was no countrywide armed
conflict taking place in Iraq. In doing so, the High Administrative Court had set the standards for the definition of an
armed conflict too high.

When defining the term ‘international or internal armed conflict’ one has to take into account international law, i.e.
first and foremost the four Geneva Conventions on International Humanitarian Law of 12 August 1949. Furthermore,
for the term “internal armed conflict” there is a more specific definition in Article 1 of the Second Additional Protocol
of 8 June 1977. According to Article 1.1 of the Second Additional Protocol an internal armed conflict within the
meaning of international law takes place if “dissident armed forces or other organised groups [...], under responsible
command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted
military operations and to implement this Protocol.” In contrast, Article 1.2 of the Second Additional Protocol excludes
“situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of
a similar nature” from the definition of an armed conflict.

Internal crises which fall in between these two definitions must not be excluded out of hand from fulfilling the
standards of Article 15(c) of the Qualification Directive. However, the conflict has to be marked by a certain degree
of intensity and duration. Typical examples are civil wars and rebel warfare. It is not necessary here to come to a
definite conclusion whether the parties to the conflict have to be as organised as the Geneva Conventions of 1949
stipulate. In any case, a definition based on the criteria of international law has its limits if it contradicts the purpose
of providing protection under Article 15(c) of the Qualification Directive. On the other hand, this does not imply that
a “low intensity war” satisfies the criteria for an internal armed conflict within the meaning of Article 15(c) of the
Qualification Directive.

The High Administrative Court was not justified in assuming that the existence of a countrywide conflict is a
precondition for the granting of protection under Article 15(c) of the Qualification Directive. In contrast, an internal
armed conflict may also take place, if its requirements only exist in a part of a state’s territory. Accordingly, the law
assumed that an internal protection alternative may be relevant for the determination of a prohibition of deportation
under Section 60 (7) Sentence 2 of the Residence Act. This makes clear that an internal armed conflict does not need
to take place in the whole territory of a country. Furthermore, Article 1 of the Second Additional Protocol also states
that armed groups have to carry out their activities in “part of [the] territory”.

In addition, the High Administrative Court had argued that subsidiary protection in accordance with the Qualification
Directive could not be granted since the Bavarian Ministry of Interior had generally suspended deportations of Iraqi
citizens from 2003 onwards. According to the High Administrative Court the Ministry of Interior’s directives offer
“comparable protection against the general risks connected with an armed conflict” and therefore an examination of
the preconditions of subsidiary protection was excluded under Section 60 (7) Sentence 3 of the Residence Act.

()

(ICTY) Prosecutor v Haradinaj et al. (No IT-04-84-T)
Prosecutor v Tadic (IT-94-1-AR72) ICTY

(UK) KH (Article 15(c) Qualification Directive) Iraq CG
[2008] UKIAT 00023

(Germany) High Administrative Court Schleswig-Holstein,
21 November 2007, 2 LB 38/07

In Court’s view the fact that the appellant made no mention of any past difficulties faced by his family (apart from
those at the hands of insurgents, which were found not credible) was a very relevant consideration in assessing the
appellant’s situation on the assumption he will go back to his family in Kirkuk. The Court rejected the view that for
civilians in Kirkuk such insecurity was in general sufficient to establish the requisite risk under Article 15(c).

In deciding whether an international or internal armed conflict existed for the purposes of the Qualification Directive,
the Tribunal paid particular regard to the definitions in the judgments of international tribunals concerned with
international humanitarian law (such as the Tadic jurisdictional judgment). Those definitions were necessarily
imprecise and the identification of a relevant armed conflict was predominantly a question of fact. It was in general
very difficult for a person to succeed in a claim to humanitarian protection solely by reference to paragraph 339C(iv)
of the Immigration Rules and Article 15(c) of the Directive, i.e. without showing a real risk of ECHR Article 2 or

Article 3 harm.

Many cases cited, significant include:

Salah Sheekh v Netherlands [2007] ECHR 36

AG (Somalia) and Others v Secretary of State for the
Home Department [2006]

EWCA Civ 1342

AA (Involuntary returns to Zimbabwe) Zimbabwe [2005]
UKAIT 00144

NM and Others (Lone women-Ashraf) Somalia CG [2005]
UKIAT 00076

FK (Shekal Ghandershe) Somalia CG [2004] UKIAT 00127
Adan v Secretary of State for the Home Department
[1997] 1 WLR 1107

HLR v France [1997] 26 EHRR 29

Vilvarajah and Others v United Kingdom [1991] 14 EHRR
248

The District Court considered that Tamils are a risk group that requires extra attention. Regarding the respondent’s
claim that there is possible internal protection in Colombo, the District Court stated:

‘The district court deems the referral, in this context, to the letter of the Secretary of State of the 12th July 2007,
in which it is stated that there is internal protection regarding the generally unsafe situation in the north and east,
insufficient. In this context the district court refers to Chapter C4/2.2.2 of the Aliens Circular 2000 states that in
assessing whether a part of the country of origin can be seen as an internal protection alternative, account must
be taken of the general circumstances in that part of the country and the applicant’s personal circumstances at
the time of the decision. The district court cannot infer from the appealed decision that the respondent has taken
the aforementioned policy into consideration. Although the applicant stayed in Colombo for 10 days in October/
November 2006 and the authorities knew about this, the district court, in this context, deems the fact that the
applicant did not report to the authorities before his departure in August 2007 and only stayed with the travel agent
due to the worsened situation in his country of origin at that time, of importance.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37807
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO148 | Civilian 4460 Belgium Dutch Council of 4.12.07 Iraq The benefit of the doubt granted to the
Alien Law applicant who cannot prove that he/she
Litigation is a civilian is submitted to the condition
(Raad voor that the applicant collaborated with asylum
Vreemdelin- authorities.
genbetwistin-
gen) - adopted
by a single
judge
EASO149 | Conflict 3391 Belgium French Council of 31.10.07 Ivory Coast | Defines the term ‘armed conflict’ by
Alien Law reference to international humanitarian law.
Litigation There is no armed conflict in Ivory Coast
(Conseil du because, first, there are no ‘continuous
contentieux and concerted military actions’ opposing
des étrangers) governmental and rebel forces and, second,
- adopted by a there is no indiscriminate violence.
special seat of
three judges
EASO150 | Civilian Council for Belgium Dutch Council of 17.8.07 Iraq The Council of Alien Law Litigation ruled that
Alien Litigation, Alien Law for the recognition of subsidiary protection
17 August 2007, Nr. Litigation status (serious threat to a civilian’s life or
1.244 (Raad voor person by reason of indiscriminate violence in
Vreemdelin- situations of international or internal armed
genbetwistin- conflict), where doubt exists as to whether a
gen) person is a civilian or not, that person shall
be considered to be a civilian.
EASO151 | Conflict AJDCoS, Netherlands | Dutch Administrative | 20.7.07 Kosovo The question as to whether or not an armed
20 July 2007, Jurisdiction conflict existed has to be answered according
200608939/1 Division of to humanitarian law (common Article 3 of
the Council of the Geneva Convention and the second
State additional protocol).
EASO152 | Internal protection | High Administrative | Germany German High 25/10/2006 | Russia The Court, in favour of the applicants,
Court Baden- Administrative (Chechnya) | assumed that the applicants had been

Wirttemberg,
25 October 2006,
A 3S46/06

Court Baden-
Wirttemberg

subject to such persecution in the form of
regional group persecution before they left
Chechnya.

However, the Court concluded that they were
not eligible for refugee protection, since they
could live safely in other parts of Russia.
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Note: See also, more recently and adopting the same conclusion: Council of Alien Law Litigation (single judge), case
47380 of 24 August 2010.

Note: See also, considering that the ‘armed conflict’ must be defined by reference to IHL: Council of Alien Law
Litigation (three judges), case 1968 of 26 September 2007

Referring to the applicable provision (Article 48/4, §2, c, Belgian Alien Law), the Council of Alien Law Litigation (CALL)
noted that the concept of ‘civilian” was not defined in Belgian Alien Law, nor in the preparatory works of Parliament.
By analogy with Article 50 of the first additional Protocol of 8 June 1977 to the Geneva Conventions of 12 August 1949
relating to the Protection of Victims of International Armed Conflicts, the CALL found that it should therefore be
accepted that in case of doubt as to whether a person is a civilian, that person shall be considered to be a civilian.

In its decision the CALL also analysed the concept of ‘internal armed conflict’ and found that the definition as provided
in Article 1 of the Second Protocol to the Geneva Conventions should be relied on (there is no clear definition of

this concept in the Belgian Alien Law or in the preparatory works of Parliament). The CALL then determined that the
situation in central Irag could be considered an internal armed conflict.

The applicants were Roma from Kosovo. They argued that they were entitled to subsidiary protection under

Article 15(c) of the Qualification Directive. They argued that the position of Roma in Kosovo was particularly difficult
and met the serious harm threshold. In dispute was whether or not an internal armed conflict existed.

The Council of State held that the concept of ‘internal armed conflict’ is not defined in the Qualification Directive and
so they applied international humanitarian law and found that such a conflict exists when: an organised armed group
with a command responsibility is able to conduct military operations on the territory of a state (or a part thereof)
against the armed forces of the state authorities. These military operations must be protracted and connected. It
was further held that less serious forms of violence, such as internal disturbances and riots or acts cannot lead to the
conclusion that such a conflict existed.

The Court assumed that the applicants had been subject to such persecution in the form of regional group
persecution before they left Chechnya but concluded that they are not eligible for refugee protection, since they could
live safely in other parts of Russia.

According to the Federal Administrative Court, persons who are able to work, can make their living at a place of
refuge, at least after overcoming initial problems, if they can achieve what they need for survival by their own income,
even if the work is less attractive and falls short of their education, or by support from other people.

Based on these principles, the applicants can be reasonably expected to take up residence in another part of the
Russian Federation, where they are protected against persecution and can secure a decent minimum standard of
living.

The applicant will successfully obtain accommodation in the male dominated Chechen diaspora and find for himself
employment, which will enable him to secure a decent standard of living for himself and his family. It is immaterial in
the present case, if he will get his own registration, which is rather improbable without a valid internal passport, and if
it would be reasonable for him to return to Chechnya first, in order to obtain a new internal passport.

(CJEU) Ratti, 5 April 1979, Case 148/78

(Germany) Federal Administrative Court, 17 May 2005,
1B 100/05

Federal Administrative Court, 31 August 2006, 1 B 96/06
High Administrative Court Sachsen-Anhalt,

31 March 2006, 2 L 40/06
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