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CopaboTHMUM

CopprKMHaTa e n3roteeHa of paboTHaTa rpyna Bo cocTaB og, cyannte Muxaj AHapej banan (Mihai Andrei

Balan) (PomaHuja), LloH BapHc (John Barnes) (O6eanHeto Kpancteo (OK)), Bo neH3uja, bepHapa JocoH
(Bernard Dawson) (OK), Muxaen Xon (Michael Hoppe) (fepmanuja), @noperHc Mansasjo (Florence Malvasio)
(KoopanHaTop Ha paboTHaTa rpyna, ®paHuuja), Mapu-Cecun MynuH-3uc (Marie-Cécile Moulin-Zys) (PpaHuuja),
Llynnjan dunumnc (Julian Phillips) (OK), Xyro Ctopu (Hugo Storey) (koopanHaTtop Ha paboTtHaTa rpyna, OK), KapuH
BuHTep (Karin Winter) (ABcTpuja), npaBHUTe acucTeHTU Ha cyaoT Kapon O6eH (Carole Aubin) (PpaHuuja), Bepa
MNa3geposa (Vera Pazderova) (Yewka), kKako u PonaHg, baHk (Roland Bank), npaseH cny»k6eHuk, (Bucokumot
KomecapwjaT 3a 6eranum Ha ObeguHeTute Haunn, YHXLLP).

Osue nnua 6ea NoOKaHeTU o4 CTpaHa Ha EBponckaTa KaHLuenapuja 3a noagplika Ha asun (EACO) cornacHo
meTogonorujata Bo Joaatok b. 3a Wwemata 3a aHraXKMpare Ha Y4ieHoBuTe Ha paboTHaTa rpyna ce pasroBapalue
Ha rosiem 6poj cocTaHouM Bo TeKoT Ha 2013 roamnHa merfy EACO m agete Tena co komwTto EACO dpopmanHo
pasmeHyBa nucma, MefyHapogHaTa acoumjaumja Ha cygum no 6erancko npaso (MACBM) n AcouujaumjaTta Ha
eBPOMNCKM ynpasHu cyammu (AEYC), Kako M HaLMOHANHUTE CYACKM acoLmMjaLMm Ha CeKoja 3eMja-41eHKa NoBpP3aHu
HM3 mperKaTa Ha EACO Ha cynoswu v TpubyHanu.

PaboTHaTa rpyna ce coctaHa BO 3 HaBpaTu BO anpwu, jyHu u centemepu 2014 rogmHa Bo ManTa. bea

[06VeHN KoOMeHTapM 3a HaLPT-BEP3njaTa Of CTPaHA Ha NOeAUHEYHM YNEHOBM HA MPEeXKaTa Ha Cyauu Ha

EACO, ogHocHO oz, cyamuTe JoxaH bepr (Johan Berg) (Hopsewka), YBe bepaut (Uwe Berlit) (fepmanuja), Jakyb
Kamppga (Jakub Camrda) (Penybavka Yewka), Jauek XnebHu (Jacek Chlebny) (Moncka), Xapang Oepwr (Harald
Dorig) (fepmanunja), Xectep loptep (Hester Gorter) (XonaHauja), EHapjy Mpab (Andrew Grubb) (OK), ®egopa
NospuyeBnk-CtojaHoBuK (Fedora Lovricevic¢-Stojanovic) (XpBaTtcKa), Llon Mekaptu (John McCarthy) (OK),
Bontep Mync (Walter Muls) (Benruja), Llon Hukoncon (John Nicholson) (OK), Jyxa PaytnaunHen (Juha Rautiainen)
(PuHcka), Mapaunc Cranenc-Bondpart (Marlies Stapels-Wolfrath) (Xonananja) n bowTjaH 3anap (Bostjan

Zalar) (CnoBeHwuja). bea obueHn KomeHTapu 1 og, YneHoBu Ha PopymMoT 3a KoHcyaTauum Ha EACO, ogHocHO
oa, EBponckunoT coBeT 3a 6erasum 1 NPoroHeT nnua, Kako 1 og, popymot Réfugiés-Cosi. CBouTe rneamwuTa

3a TEKCTOT MM UCKaxKaa M MobanHMoT LeHTap 3a murpaumja (MocTaMnaoMCcKM MHCTUTYT 3a MefyHapoaHU

M pa3BOjHM cTyauMmM Bo KeHeBa), HauMoHaNHMOT LLeHTap 3a KoMNeTeHUMja BO UCTparKyBakbaTa — On the Move
(YHuBep3uTeTOT PpUrbypr) 1 TPUMECEYHMKOT 3a UCTPaXKyBakba 3a beranumte (Oxford University Press). Cute
0OBMe KOMeHTapu bea 3eMeHM NpeaBua, 3a Bpeme Ha COCTaHOKOT Ha 18 — 19 centemBpwu 2014. PaboTHaTa rpyna
e bnarofapHa Ha cuTe OHWE KoM Jaf0a KOMEHTapKW Kou 6ea o4, UCKAyYMTeiHa NOMOLL 33 KOHeYHaTa Bep3uja Ha
nornasjeto.

OBaa cyAcKa aHaM3a peoBHO Ke Ce axkypupa CornacHoO MeTofo/10r1jaTa HaBegeHa 8o JoaaTtok b.
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J1nCcTa Ha KpaTeHKu

AEYC Acoumjaunja Ha €BPONCKM YNpPaBHU Cyanmn

Cney Cyn, Ha npasaata Ha EBponckaTta YHuja

HCMA HauuoHaneH cyg 3a npaBoTo Ha a3ua (Cour Nationale du Droit d’Asile)
EACO EBponcKa KaHuenapuja 3a nogapLuKa Ha a3un

ERYM EBporncka KOHBEHLMja 3a 3alUTUTa Ha YOBEKOBMTE NpaBa U OCHOBHUTe cnoboam
ECYN EBponcku cya 3a HoBEKOBM NpaBsa

EY EBponcka YHuja

oyC depepaneH ynpaseH cya

MACBMN MefyHapoaHa acoumjaunja Ha cyamm no 6eraacko npaso

MKLK MefyHapoaeH KoMUTeT Ha LipBeHMOT KpcT

MKCJ MefyHapoaeH KpMBUYEH CyZ 3a NopaHellHa Jyrociasuja

MXT MefyHapoaHO XyMaHUTapPHO NpaBo

Mnyn MefyHapoaHO NpaBo 3a YOBEKOBW NpaBsa

yoor YneHyBare BO oapeneHa onwTecTseHa rpyna

OK OvpeKTrBa 3a KBaAMOUKyBatbe 3a 3aWTUTA

OOPEY [Jorosop 3a ¢pyHKLUMOHMpPareTo Ha EBponckaTa YHuja

OK O6eanHeTo Kpanctso

TOKAU TpnbyHan Ha ObegunHeToTo KpancTeo 3a asna U umurpaumja

BTOK Buw TpmnbyHan Ha Ob6eanHeToTo Kpancrteo

YHXLP Bucok kKomecapwujat 3a 6eranum Ha ObeanHeTUTe HauMn






[lpearosop

HameHaTa Ha 0Baa cyAcKa aHanm3a e Ha cyfoBuTe U TpubyHanuTe WwTo paboTaT co cnyyam Ha mefyHapoaHa
3alITUTa 3@ UM Ce CTaBM Ha pacnosiarakbe KOPUCHa anaTka 3a Aa MOoXKaT Aa rv pasbepaT npaluarbaTa Ha
3alWTUTa, BO OBa nornasje, YneH 15(c) og AnpeKkTrsaTa 3a KBanMbuMKyBarbe 3a 3awTuta (AK) (*). OBaa ogpenba,
KOjallToO MO CBOjaTa MpMpOAa MMa NOoTeHUMjan Aa BAnjae BP3 MCXOAOT Ha MHOTY C/ly4Yau LITO ce OAHecyBaaT Ha
MefyHapoAHa 3allTUTa, He Ce MOKaXKa KaKo siecHa 3a NPMMeHa of, cTpaHa Ha cyauute. CTyauuTe noKaxyBsaat
[eKa BO Pas/INyHU 3eMjU-YIeHKM, NOCTOjaT TO/IKYBakba KOMLUTO MHOTY Ce pa3/InKyBaaT egHo o4 Apyro (2).
KomeHTapoT e HaMeHeT fa My NOMOTrHe Ha uMTaTenoT Aa ja pasbepe [K npeky npecegeHTHOTO Npaso Ha CyaoT
Ha npaBpgata Ha EBponckaTa yHKuja (CMEY) n Ha EBponckunoT cyz 3a YoBeKkoBu npasa (ECYIM), Kako 1 npeky
peneBaHTHUTE OAIYKM Ha CyA0BUTE U TPUDYHaIUTE Ha 3eMjuTe-4yneHKn. HaBeayBarbeTo Ha HaLMOHa HaTa
CYyACKa NpaKTWKa He e ceondaTHO, TYKY MMa 3a Le Aa ro NpuKaxKe Ha4MHOT Ha KOjLUTO ce NpeHecyBa W TONKYBa
[OK. NMornasjeTo ro oTcanKyBa pasbupareTo Ha paboTHaTa rpyna 3a MOMeHTasIHaTa cocTojba Ha npasoTo. Mopa
[a ce 3aNoOMHM AeKa yneH 15(B) BepojaTHO Ke noa/iexu Ha aHW cyacku oanyku Ha CrEY, a ro notcetyBame
YMUTaATENOT AEKa € BaXKHO A3 buae BO TEK CO TaKBUTE CyUyBakba.

Ce npeTnocTaByBa AeKa YMTATe/I0T e 3aN03HAEeH CO LWMPOKaTa CTPYKTypa Ha NpaBoTo Ha a3ua Ha EBponckaTa
yHMja (EY) KaKo LWTO e M3paseHo Bo NpaBoTo Ha EY Bo obnacTa Ha a3un (EU acquis); nornasjeTto e HameHeTo Aa
MM MOMOTHE He CaMO Ha OHME CO Maso UCKYCTBO, NN KOW BOOMLITO HEMAAT MCKYCTBO BO Herosarta NpMmeHa BO
NpoLEeCcoT Ha HOCeHEe CYACKN OANYKM, TYKY M Ha MOCTPYYHUTE ivLa.

AHanM3aTa ce ogHecyBa CaMo Ha efleH Aen o4 uneH 15 KojlTo coapku TpU KaTeropuu Ha iMua co notpeba

o4, cyncuamjapHa 3alwTuTta, KOMWTO MHAKY HEMaaT NMPaBO Ha 3alUTMTa coracHo KoHBeHuwmjaTa 3a beranum. Bo
JornefHo Bpeme Ke ce M3roTeaT AOMNONAHWUTENHU NOrNaBja BO KoM Ke buaaT paspaboTeHu Apyrute Kateropmm
KOW HaKpaTKo NnpeaBuAyBaaT 3allTUTA O, ONAaCHOCTM CMOPEeA/IMBM CO ONAcCHOCTUTE LITO NpeTcTaByBaaT
npekpLyBakbe Ha YneHoBuTe 2 1 3 oa, EBponckaTta KOHBEHLMja 3a 3aLlTUTa HAa YOBEKOBUTE NPaBa U OCHOBHMUTE
cnoboam (EKYM).

CyacKkaTta aHanusa e nogeneHa Ha ABa gena. Bo Jen 1 ce aHann3npaaTt COCTaBHUTE e/IEMEHTU Ha YneH 15(B).
Bo [len 2 ce pasrneanysa Kako Tpeba ogpenbata ga ce npMmeHyBa Bo npakca. [logatok A coapu ,,ctebno Ha
04/1yKn“, BO Koe ce NocoYeHW npallarata WTo cyaosuTe U TpubyHanute Tpeba Aa rv nocTasyBaaT Kora ro
npuMeHyBaart YneH 15(s).

CIEY Harnacu AeKa npucTanoT KoH YneH 15(B) mopa aa 6uae Bo KoHTeKcT Ha K Kako uenunHa. OcBeH Toa,
aHanu3ata He rv ondaKka cuTe NPaBHU eIeMEHTH, KaKo LUTO e UCK/YYyBakEeTO, KOMULITO Ce HEONXOAHM 3a
npougHa Ha cyncuaunjapHaTa 3awTtuTa. M Tne ke buaaT npegmeT Ha uaHu nornasja. Co K ce npeasuaysaat
MWHUMATHUTE CTaHAAPAMN KOMLLTO 3eMjUTE-UIeHKM Tpeba Aa rv ycBojaT; 3eMjuTe-4eHKM cnobofHO MOXKaT Aa
r'M npowunpaT KaTeropunte 1 NpupogaTta Ha npeasBuaeHaTa 3awTuTa.

PenesaHTHUTE Aenosu o [K 3a oBaa aHanun3a, BKAyYyBajKku v BOBeAHUTE oApeabu, ce cnegHuTe:

() AnpekTuea 2011/95/EY Ha EBponckuoT napaameHT v Ha CoseToT og, 13 gekemspu 2011 3a cTaHAapAMTe 3a KBaAMGUKYBakbe Ha IMLATa Co APMKaBjaHCTBO 04,
TpeTa 3emja uAu nuata 6e3 ApKaBjaHCTBO KaKo KOPUCHULM Ha MefyHapoaHa 3aluTWTa, 33 e4MHCTBEH CTaTyc 3a beranuuTe WaM 3a AMUaTa LWTO M UCMONHYBaaT
YC/I0BUTE 3a CYNCUAMjapHa 3aLUTKTa, KaKo 1 3a COAPIKMHATA Ha JajdeHaTa 3alTuTa (M3meHeTa Bepauja), Bo: ,CnyxbeH BecHnk” L 337/9, 20/12/2011, ctp. 9 — 26,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:337:0009:0026:EN:PDF.

Kako wTo e objacHeTo Bo BoBeAHaTa oapeaba (°0) v (51), aHcka, Mpcka n OK He ce 068p3aHu co n3meHeTaTa Bepsuja Ha [JK, buaejku uctmute He yyectsysaa
BO Hej3VMHOTO ycBojyBatbe. Mpcka u OK v noHatamy ce o68p3aHu og Aupektnusata 2004/83/E3 Ha CoseToT og 29 anpun 2004 332 MUHUMaNHUTE CTaHAAPAM 33
KBasIMPUKYBakbe U CTATyC Ha IMLATa CO APXKABjaHCTBO Of TpeTa 3emja MAu nnuata 6es ApasjaHCTBO Kako 6eranum MAK Kako LA KOMLITO Mmaart notpeba oa,
mefyHapoaHa 3aluTuTa U CoApXKMHaTa Ha AajeHaTa 3awwTuTa, Bo: , CayxbeH secHuk” L 304/12, 30/09/2004, http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:32004L0083:EN:HTML. 3emjute-uneHkn o6Bp3aHu co n3meHeTaTa Bep3unja Ha K umaa obBpcKa Aa fAoHecaT JoMallHa nerncaatvea notpebHa 3a
ycornacysare co [npektusata go 21 gekemspu 2013 r. Co msmeHetata Bep3uja Ha [IK ce BosBefoa ronem 6poj CyLUTUHCKM n3meHm Bo [upektmusata 2004/83/
E3, Ho uneHoT 15(B) U cooABETHWTE BOBEAHM OApeAbU ocTaHaa HENMPOMEHETH, MaKo BOBEAHWUTE oapeAbu cera ce NoMHaKy HymepupaHu (BoBeaHa oapesba
(35), nopaHo BoBegHa oapesba (26)).

(%) NornepHeTe Ha np. KoHevHo 6e36eaeH? MpaBo U NPakTUKa BO U36paHmM 3eMju-UeHKM BO 04HOC Ha bapaTenuTe Ha a3un Kow beraat of, HeceneKTUBHO
HacuncTso (Safe at Last? Law and Practice in Selected Member States with Respect to Asylum-Seekers Fleeing Indiscriminate Violence), YHXUP jynun 2011,
http://www.YHXL|P.org/4e2d7f029.pdf. Bo BoseaHaTa ogpeaba (8) og usmeHertara sep3uja Ha [K e 3ab6enexaHo AeKa ,0CTaHyBaaT 3HaYUTENHU PA3NUKKU Mefy
3eMjUTe-4NeHKM BO OAHOC Ha AaBabeTo 3alTUTa U GopMUTE Ha 3alTUTa“
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BoBegHu oapenbm

e BoBegHa ozpeaba (6) — 3aknydouute og Tamnepe [...] npeaBnayBaaT AeKa NpaBMaaTa BO O4HOC Ha CTaTycoT
Ha 6eranel, Tpeba fa ce AOMNONHAT CO MEPKUTE 3a cyncuamjapHu Gopmm Ha 3alTUTa, HYAEjKM NpuToa
COOZBETEH CTATYC HA CEKOE INLE KOeLTo MMa noTpeba of, TakBa 3aWTUTA.

e BoBeaHa oapenba (12) — MasBHaTa Len Ha oBaa [AMpPeKTUBa €, 0 eAHa CTpaHa 4a OCUTYpU AeKa 3emjuTte-
YNIEHKM NPUMEHYBAaT 3ae4HUYKN KPUTEPUYMU 33 NAEHTUDUKYBAHE Ha NLLA KOULLTO HAaBUCTMHA
MMaaT noTpeba of, MefyHapoaHa 3alWTUTa, U, 04, Apyra CTPaHa, 4a OCUTYPU AeKa TUe LA Ke MMaaT Ha
pacnonaratbe MMHMMAAHO HUBO Ha 6eHeduULLMM BO CUTE 3EMjU-UNEHKM.

e BoBegHa ofpesba (33) — Tpeba fa ce yTBPAAT M CTaHAAPAM 32 AedUHUPatbe Ha CTaTycoT Ha cyncuamjapHa
3alITUTA U Hej3MHaTa cogpKmHa. CyncuamnjapHaTa 3awwTmTa Tpeba 4a ja NpuapyKyBa U AONOAHYBA 3aWTUTaTa
Ha 6eranum BocnoctaBeHa co *KeHeBcKaTa KOHBEHLUM]A.

e BoBegHa ogpesba (34) — NoTpebHo e ga ce BOBEAAT 3ae4HUYKU KpUTEPUYMM criopes Kou bapatenute
Ha mefyHapoZaHa 3alTuTa Ke ce npudaKkaaT Kako ML KOU M MCNONHYBaaT yCa0BUTE 3a AobuBarbe
cyncuamjapHa 3awTuTa. Taksute Kputepuymm Tpeba fa ce yTBpAAT BP3 OCHOBA Ha MefyHAapoaHUTE 06BPCKM
LUTO NPOU3/IeryBaaT Of, NOCTOjHUTE MHCTPYMEHTM 33 YOBEKOBM MpPaBa M NPAKTUKUTE BO 3eMjUTE-UIEHKM.

e BoBegHa ogpesba (35) — OnacHOCTUTE Ha KOMLUTO € reHepasiHO M3/10XKEHO HAaCeNEHMETO Ha ofpeseHa
3emja, UM NaK 4en of Toa HaceneHue, 0bMYHO He co3gaBaaT camu no cebe noeanHeYHa 3aKkaHa Koja bu ce
KBasIMPUKyBaa KaKo cepno3Ha nospesa.

Ynen 2(r)

,JIMLE LWTO r'v UCNONHYBA YC/IOBUTE 3a CyncuAnjapHa 3alWT1Ta” NpeTcTaByBa /MLe CO APXKaBjaHCTBO o4 TpeTa
3emja U nvue 6es gpyKaBjaHCTBO, KOELITO He M UCMOJ/IHYBa YCNoBMTeE 33 fobuBatbe CTaTyc Ha beraned, HO 3a
KOELUTO Ce AaBa 3HAauYMTe/IHA OCHOBA Aa Ce BepyBa AeKa, JOKONKY 61 ce BpaTU/IO BO CBOjaTa 3emja Ha NOTEK/O,
WAN, BO CNyYaj Ha Nuue 6e3 ApKaBjaHCTBO, BO 3eMjaTa Ha NpeTXoAeH BoobuyaeH npectoj, bu ce cooumno

CO peasiHa OMacHOCT Aa NPeTPNN Cepuo3Ha NOBPesa KaKo WTo e aedUHUpPaAHO BO YneH 15, 1 3a KoewwTo He

e npumeHamB YneH 17(1) u (2) n KoewTo He MoXKe, UK, NOPaAM TaKBATa OMACHOCT, HE CaKa 4@ KOPUCTM 3aluTHTa
oA, Taa 3emja.

YneH 15

3a cepro3Ha nospeaa ce cMmeTa: (a) CMpTHa Ka3Ha UM norybysarbe; Uau (6) M3mauyBarbe UM HeYOBEYKO
WM MOHUKYBAYKO NOCTanyBakbe, AW KasHyBatbe Ha 6apaTenoT Ha 3alTUTa BO 3emMjaTa Ha NOTEKO; Uau (B)
CepuosHa v noeamHeYHa 3akaHa o *KMBOTOT MM IMYHOCTA Ha LMBUIOT KaKo Pesy/aTaT Ha HEeCeIeKTUBHO
HACWMCTBO BO CMTyaLMM Ha MefyHapOAEH MW BHATPELEH BOOPYXEH KOHMKT.

Opyrute genosu of K KOH KOMLWTO ce ynaTyBa BO 0Baa aHa/n3a, ce AaeHN BO COOABETHUTE Ae/I0BU.

Bo uneH 78 o [oroBopoT 3a PpyHKUMOHMParbETO Ha EBponckaTa yHuja (APEY) e HaBegeHo AeKa YHMjaTa Ke
M3roTBM 3aeHMYKA NONIUTUKA 33 a3WJl, CyncuamjapHa 3aWTMTa U NPMBPEMEHA 3aLUTUTA, CO LLea Aa NOHyAM
COOZBETEH CTAaTyC Ha CEKOE /INLE CO AP¥KaBjaHCTBO Of, TpeTa 3emja KoewTo uma notpeba og mefyHapoaHa
3awTuTa. TakBaTa NOINTMKA Mopa Aa buae Bo coracHocT co HKeHeBCcKaTa KoHBeHUM]a o 28 jynmn 1951
roanHa, u co MNMpotokonot oa 31 jaHyapu 1967 rogmHa BO OAHOC Ha CTATyCOT Ha beranuuTe, Kako U co ,ApyruTe
penesaHTHM cnoroabu”,

Bo npegnorot 3a K 8o 2001, EBponcKkaTa KOMMKCH]ja ja NOCOYM onwTaTa uen Ha [AupeKktmBara:

MosenbaTta 3a OCHOBHWUTE YOBEKOBM NpaBa Ha EBpornckaTa YHMja noTceTyBa Ha NPaBOTO Ha a3w/ BO YaeH 18.
OTTyKa, co MNpeanoroT ce yKaxyBa Ha Toa AeKa KaMeH-TeEMeIHUK Ha cuctemoT Tpeba aa buage uenocHata

M UHKNY3UBHA NPMMeHa Ha *KeHeBCKaTa KOHBEHLMja, HaAOMNO/IHETa CO MEPKM CO KOMLUTO Ce HyAW CyncuanjapHa
3alUTUTA Ha OHMeE LA KOULITO He ce ondaTeHn co KoHBeHLMjaTa, HO KOULITO cenak nmaat notpeba opg,
mefyHapoaHa 3awTuTa (3).

(%) EBponcka kommucuja, Mpeanor 3a JupekTrusa Ha COBETOT 33 MUHUMAJIHU CTaHAAPAM 3@ KBaMPUKYBAHOCT M CTATYC Ha IMLLA CO APKaBjaHCTBO OA TpeTa
3emja v iMua 6e3 AprKaBjaHCTBO Kako berasiuy Uam Kako iMua KOULWTO Ha NOMHAKOB HauMH MMaaT notpeba og mefyHapogHa 3awTuTa, 12 centemspu 2001 T,
COM(2001) 510 final. floctanHo Ha: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0510:FIN:EN:PDF.



YNEH 15(B) O/, ANPEKTUBATA 3A KBAIMOUKYBAHE 3A 3ALLTUTA (2011/95/EY)— 11

Bo oktomBpun 2009 roanHa, EBponckata KOmMMUcKja ro nogHece CBOjOT Npes/ior 3a MeHyBake Ha 1K Bo ogHoOC Ha
KBaNMPMKYBAHOCTA U CTATYCOT Ha /IML,aTa KOMLWTO MmaaT noTpeba of mefyHapoaHa 3awTuTa (4).

Mefy ApyroTto, NpeasoXu nojacHyBarbe Ha Ba’KHWUTE KOHLLENTH, KaKo LUTO ce ,,AaBaTeN Ha 3alTuTa’,
,BHaTpeLHa 3aWTnTa” 1 ,,NpMNaaHoOCT Ha oApeaeHa onwTecTBeHa rpyna’ 3a 4a MM ce 0BO3MOXM Ha
HaLMOHANHUTE BNACTV NOPELLMTENHO A3 MM NPUMEHYBaaT KpUTepuymmuTe 1 nobp3o Aa rv oapeaysaaT AnuaTa
Ha KouLWTO MM e noTpebHa 3aWTuTa.

Komucujata He npeanoxkm nsmeHn Ha uneH 15(B) buaejkm e nosHato aeka CMEY nma gafeHo HacoKM BO 04HOC
Ha TO/IKyBakeTOo BO caydajoT Elgafaji (°), a BoeAHO MMa M HaBeAEeHO AeKa, MaKo MMano AononHUTeneH ondaT Bo
oAHOC Ha YneH 3 oa EKYM, HerosuTe ogpenbu Bo ronema mepa cooaseTcTaysaat co EKUIM (°).

YnaTyBabeTO KOH ,uneH” BO 0Baa CyACKa aHanu3a ce ogHecyBa Ha oapeabute oa [IK, ocBeH oHamMy Kaje LWTo
€ NoWHaKy HaBezAgeHO.

(*) MornegHete ro coonwTeHueTo 3a neyat IP/09/1552, Ha http://europa.eu/rapid/press-release_IP-09-1552_en.htm?locale=en.

(°) CNEY (fonem cyacku coset), npecyaa og 17 despyapu 2009 r., cayyaj C-465/07, Meki Elgafaji and Noor Elgafaji v Staatssecretaris van Justitie.

(°) EBponcka komucwja, Mpeanor 3a AupekTnea Ha EBPONCKMOT napnameHT 1 Ha COBETOT 33 MUHUMAJTHW CTaHAAPAM 33 KBAaNMPUKYBAHOCT M CTATYC Ha IMLLA CO
[PKaBjaHCTBO OZ, TpeTa 3emja Uam nua 6e3 ApKaBjaHCTBO Kako KOPUCHULM Ha MefyHapOoAHa 3alUTUTa M 33 COAPXKMHATA Ha AoJeeHaTa 3alTuTa, 21 oKToMBpKU
2009 r., COM(2009) 551 final, MojacHyBauku memopaHaym, cTp. 6.

[ocTanHo Ha: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009PC0551&from=EN.






[lpucTan KOH TONKYBaH€TO

Co ornep, Ha Toa geka CINEY cé ywTe Tpeba Aa oa/yydyBa 3@ HEKO/IKY KyYHU eleMeHTU BO YneHoT 15(c),
3340/IKMTENIHO € HaLMOHAIHUTE CYAMM 3a40/IKEHN 32 TO/IKYBakbe Ha efleMeHTUTe Aa ro MmaaT Ha YyM M A3

ro NpMMeHyBaaT NpMcTanoT Ha EY KoH ToAIKyBakeTO Ha 3aKOHOAABCTBOTO Ha EY. Kako wto Haseaysa CINEY

BO Npecyzata 3a cayyajoT Diakité (7) Bo cTaB 27, 3HaYeHETO U AeNOKPYroT Ha KAYyYHUTE eNeMeHTU ,Mopa...

[a ce ogpefaT Taka LITO Ke ce 3eme npeasus [HUBHOTO] BOOHBMYAEHO 3HaYeHe BO CEKOjAHEBHUOT ja3uK,
MCTOBPEMEHO 3eMajKu ro NpeaBua, M KOHTEKCTOT BO KOjLUTO Ce jaByBa M HaMeHaTa Ha npaBunaTa o4, Ko e aen
(cnyuaj C-549/07 Wallentin-Hermann [2008] ECR 1-11061, ctas 17 v cayyaj C-119/12 Probst [2012] ECHR,
ctaB 20).”

MpuctanoT Ha CMEY e onuwaH Kako CUCTEMCKM UK ,MEeTa-TeNIe0NOWKN®, KOj He ce pOoKycupa camo Ha
npeamMeTOT U Ha HAMEHATa Ha PeNeBaHTHUTE 04 pPeabu, TYKY M Ha OHUE Ha Le/IOKYMHUOT pexxmm Ha EY, nputoa
NoTNMpajKkM ce Ha CTaHAapAMTe 3a YOBEKOBM NpaBa coap:KaHu Bo MoBenbata 3a OCHOBHUTE YOBEKOBM NpaBa Ha
EBponckaTa YHuja (,,MoBenba“) u ocHoBHUTE BpeaHOCTU Ha opraHusauujaTta (8).

Xonuctuukm npucran

Op, npudakareTo Ha NPUCTaNOT HaBeAeH Norope NPoMsNerysa AeKa, Npu TOKyBakbe Ha KAyYHUTE eleMeHTH
BO uneH 15(B), jacHo e geKa Tme ce mefycebHO NoBp3aHM U He Tpeba Aa ce YMTaaT He3aBMCHO eAeH o4, APYr.
TaKBMOT NpuUcTan rapaHTUpPa XapMoHMja NPU TONIKYBaHETO Ha KNYYHUTE efNemMeHTH 3a AedrHUpatbe Ha
6eranumte. Mopa 4a ce 3aNoOMHM AeKa 3aKOHWUTe Ha EY nmaaT npefHOCT BO O4HOC Ha HALMOHA/IHOTO NPaBo.

KoHTeKcT Ha uneH 15(8) npu ognyyyBare BO BPCKa co baparbaTta 3a
MefyHapoaHa 3alTUTa

Bo npecyaaTta og, 8 maj 2014 roamHa Bo caydajot C-604/12, HN v Minister for Justice, Equality and Law Reform,
Ireland, Attorney General, CEY notBpau AeKa:

29 uneH 2(a) on Ampektusarta 2004/83 rv gedmHMpa AnLATa KOULLTO M UCMOHYBAaT YCA0BMUTE 3a
cyncuamjapHa 3alTITa Kako MLA CO APYKaBjaHCTBO Of TpeTa 3eMja Uam anua 6e3 Ap»KaBjaHCTBO,
KOMLUTO He ce KBannduKyBaaT Kako beranum.

30 YnoTpebaTa Ha TEPMUHOT ,cyncuanjapHa“ n TeKCToT Ha YneH 2(a) og AupektnsaTta 2004/83
MHAMUMPAAT AeKa CTaTyCOT Ha CyncuamjapHa 3alTiuTa e HameHeT 3a /IMLA CO APXKaBjaHCTBO 04 TpeTa
3emja KoMLWTO He ce KBanndMKyBaHM 3a cTaTyc Ha beranyu.

31 OcBeH TOa, o4MINeaHo e o4 BoBeaHUTe oapenbu 5, 6 n 24 Bo npeambynata Ha [npekTtusaTa 2004/83,
AeKa MUHUMANHUTE YCN0BUM 33 AaBakbe CyncuamnjapHa 3aiTMTa MOpa Aa C/IYXKAT KaKo HaloMONHYyBake
Ha 3awWTuMTaTa 3a beranum yTBpaeHa co *KeHeBcKaTa KOHBEHLMjA, NPEKY NAEHTUMKYBAHbE HA IULLATA Ha
KOW HaBUCTMHA UM e NoTpebHa mefyHapoaHa 3alWTUTa U NPEKY HYAEeHE Ha COOABETEH CTATYC Ha TaKBUTE
nvua (Cayuaj C 285/12 Diakite EU:C:2014:39, cmas 33).

32 Opg ropeHaBeAeHOTO € jacHO AeKa CcyrncuamnjapHaTa 3aluTMTa 0Bo3MoXeHa co [mpektusarta 2004/83
€ HaZloNOo/IHYBakbe Ha 3aliTUTaTa 3a beranum yTepaeHa co eHeBCKaTa KOHBEHLM]a.

(7) CNEY, npecyaa og, 30 jaHyapw 2014, cnyyaj C-285/12, Aboubacar Diakité v Commissaire général aux réfugiés et aux apatrides.

(%) np. oa Buoneta Mopeno Jlakc (Violeta Moreno Lax) ,3a aBToHOMWja, aBTapxuja, Hamepa u pparmeHTumja: OAHOCOT NOMery NPaBoTo 3a a3wa Ha EY

¥ mefyHapoAHOTO XymaHuTapHo npaso” (,Of Autonomy, Autarky, Purposiveness and Fragmentation: The Relationship between EU Asylum Law and Inter-
national Humanitarian Law”) 8o [l. Kantop v . ®. Aypujy (D. Cantor &J.-F. Durieux) (eds.), beraneu, og He4oBeyHOCT? BoeHu beranum n meryHapoaHoO
XymaHuTapHo npaso (Refuge from Inhumanity? War Refugees and International Humanitarian Law) (MaptuHyc Hujxod (Martinus Nijhoff), 2014), ctp. 298.
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CnepyBa AeKa, Kora ce o4/1lydyBa 3a C/lydau Ha MmefyHapoAHa 3allTUTa, CyA0BUTe U TPMByHanuTe mopa nNpBo 4a
MCNUTAaAT 4aau IMLETO ' UCNONHYBA YC/IOBUTE 3@ 3alUTUTA Ha beranuu. JOKoAKy 0AroBOpOT e HeraTMBeH, Mopa
[a ce pasrneaa 4anun IMLETO MM UCMOHYBA YC0BUTE 3a CyncuamnjapHa 3awtuTa cornacHo Yned 15(a), (6)(°) nam
(B). ®okycmpajku ce Ha uneH 15(B), cyaoBuTe n TPMBYHANUTE He CcMeaT Aa ja NPeBMAaT NoLIMPOoKaTa pamKa Ha
3alTuTa.

OHamy KaZie WTo MLETO HeMa NpPaBo Ha MefyHapo4Ha 3alTuTa, Ha NpMmep, Nopaau UCKAYY4EeHOCT, MOXKebu
ke Tpeba aa ce 3eme npeasua v uneH 3 og EKYM 1, kage wrto e cooaseTHo, yneHosute 4 n 19(2) og NosenbaTta
(nornegHeTe ja BoBegHaTa ogpenba (16) AK).

Ynorute Ha CIEY u ECUN

CMEY nma oAroBopHOCT 3@ OCUTYPU 3aKOHUTE Ha YHUWjaTa ga buaaT e4HO06pa3HO TONKYBaHM U NPUMEHYBaHMU.
Cnopeg uneH 267 og, PEY, ma HagneKHOCT Aa o4roBapa Ha Npallara BO BPCKA CO 3aKOHUTe Ha EY KomwTo
r'M NOCTaBYBaaT HALMOHANHWTE CYA08BM (NPeMMUMHAPpHA NpoLeaypa Ha KoHcynTaumja), a Cygot obesbenysa
TO/IKyBakba.

CornacHo uneH 267 3a npoueaypara, CMEY BcylIHOCT He og/1y4yBa 3a CylITMHAaTa Ha cny4dajoT. OTKako ke
Jafe MUcnetrbe, C1yYajoT ce BpaKa Kaj HaLMOHANHWUOT CyA, 33 43 Ce AOHeCe OAJyKa KOjaluTo Ke ce 3aCHOBA Ha
AaaeHoTo TokyBare. Oanykute Ha CIMEY ce 06Bp3yBayku 3a 3emjuTe-usieHku (19).

ECYIM rv pasrnenysa 6aparbata o4 NoeguHLM 1 NOAHECOUUTE o4 ApKaBUTe BO C/ly4au Ha HAaBOAHO
npekplysare Ha Hekoe nNpaso cornacHo EKYM og ctpaHa Ha HeKoja o4 47 ApaBu NOTANUCHUYKM Ha
KoHBeHUMjaTa. 3a pa3nuka og CIEY, Hocu oanyKa 3a Cy4vajoT Koj ro pasrneayBa 1, Kage Wwrto e notpebHo, Toa
BK/ly4yBa 1 GaKTUUKM Haoan. HerosumTe npecyam ce o6Bp3yBayKkM 3a CTpaHMTe BO baparbeTo. Bo cnpoTuBHO
npecyanTte Ha CyzoT ce ybegnnem oHamy KaZe LWTO NocTojaT CAMYHM GaKTU MK Npawarba Npes CyLoBuUTe

1 TpubyHanute.

(°) OenokpyroT Ha uneH 15 (6) e noorpaHunyeH og Toj Ha YsieH 3 o EKYI, nornesHeTe ro MUCEHETO Ha HE3aBUCHMOT NPABEH 3aCTanHuK BO cay4ajot C-542/13
M’Bodj v Conseil des Ministres, 17 jynu 2014.

(%°) 3a KOpPMCHM HacoKM 3a 6aparbe KoHcynTauum co CIEY, norneaHeTe M NpenopakuTe A0 HaLWOHANHWUTE CYA0BU U TPUBYHANM MO OAHOC HA 3aMOoYHYBatbe
npesMMmuHapHu cyacku noctanku (2012/C 338/01), so: , CayxncbeH secHuk” C 338, 06.11.2012, gocranHo Ha http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0J:C:2012:338:0001:0006:EN:PDF. MornesHeTte 1 YNaTtcTBo 3a NpeiMMUHapHU KOHCynTaumm objaseHo 8o maj 2014 rog og MACEN Ha HuBHaTa Be6-
CTpaHuUa AocTanHa Ha www.iarlj.org.
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[en 1: EnemeHTUTE

1.1. PeanHa onacHOCT 04 cepuo3Ha noBpeaa

YneH 2(2) ynaTyBa Ha ,,peanHa ONacHOCT Aa ce Mpempru cepuo3Ha nospeda KaKo wmo e 0epuHUpPaHO 80
yneH 15°

Co cyncugmjapHa 3alTiTa ce 3acerHaTv LA co APrKaBjaHCTBO 04, TPeTa 3emja KOULWTO He ' UCNOIHYBaaT
ycnosuTe 3a obuBarbe asuns, HO 3a KOMLITO NOCTOM 3HAYMTE/IHA OCHOBAHOCT Aa Ce BepyBa Aeka bu ce
CoouU/IE CO ,peasiHa ONAaCcHOCT Aa NPEeTpnaT cepnosHa nospesa” 4OKONKY BUAAT BpaTeHM BO HMBHATA 3eMja Ha
notekno (nornegHete Bo YneH 2(f); npeTxoaHo YneH 2(4)). Bo ogHoc Ha noTpebaTa Aa ce NoKaxKe 3HaunTeHa
OCHOBAHOCT, 3eMjUTe-U/IEHKM MOKe Ja CMeTaaT AeKa 6bapaTesioT € LO/IKEH LITO MOCKOPO Aa ' NPUIOKMU

cuTe enemeHTn NoTpebHM KaKo JoKa3s BO Npuor Ha baparbeTo 3a mefyHapoaHa 3awTtuta. Og apyra cTpaHa,
3eMjUTe-UY/IEHKM Ce A0MKHW, BO cOPaboTKa co bapaTtesnoT, Aa U3BPLIAT NPOLEHa Ha peNeBaHTHUTE e/lIeMEHTH
op, 6apameTo (uneH 4(1)). HesaBucHMOT NpaseH 3acTanHuK LLapnctoH (Sharpston) Bo cBoeTo muciere Bo
3apyskeHuTe cnydaun A, B u C (1) uctakHa geka:

NpPOLECcOT Ha copaboTKa cornacHo uneH 4(1) og AMpeKTneaTta 3a KBaNMPUKyBakbe 3a 3aLTUTa, He
npeTcTaByBa cyaere. HanpoTue, Toa € MOXKHOCT 6apaTenoT Aa NPUAOXKM CBOe 06PA3/oKeHNEe U AOKa3N,
a Hag/1exKHUTEe opraHu aa cobepat MHGOpMaLMK, Aa ce cpeTHaT co bapaTenoT M 4a ro cocyLwaar, aa

ro NpoueHaT HEeroBOTO OA4HECYBakEe M A4 ja NpoBepaT BUCTUHUTOCTA M KOXEPEHTHOCTa Ha HEroBOTO
obpasnoxeHue. 360poT ,,copaboTka” nogpasbupa AeKa ABeTe cTpaHM Ke paboTaT 3a 3aegHMYKa

uen. TouHo e aeKa ogpenbaTa 403BO/YBa 3eMjUTE-YNEHKM Aa NnobapaaT 6apaTenoT 4a rv NpuaoKu
e/leMeHTUTE KOMLWTO ce NoTpebHM KaKo A0oKas BO Npuaor Ha bapakeTto. Cenak, Toa He 3HauM Aeka

€ KOH3UCTEHTHO CO YeH 4 o JMpeKTrBaTa 3a KBaAndHKyBatbe, Aa ce NpMmeHyBa baparbe AoKas
KOeLlTo MMa edeKT fa My Ce OHEBO3MOKM UM OTEXHE Ha BapaTenoT 4a rv NogHece eNeMeHTUTe
KOMLWTO ce NoTpebHM KaKo A0Ka3 3a HeroBoTo Hapatrbe cornacHo AupekTuBaTa 3a KBasnduKyBake 3a
3aluTMTa (Ha NpMMep, BUCOK CTaHAAPA Ha A0Ka3M, KaKo WTO e HaABOpP OZ CEKaKBO PasymMHO COMHeBake
WY KPUBMYEH UM KBA3U-KpUBUYEH cTaHaapa). [...] Cenak, Kora ce u3HecyBaaT MHGOPMALMM KOULWITO
[aBaaT LUBPCTU NPUYMHM 3a Aa ce A0BeAe BO Npallakbe Bepoa0CTOjHOCTa Ha NPUIOKEHOTO 0Z CTPaHa Ha
6apaTenoT Ha asu, IMLETO Mopa Aa Aaje 3a40BoAUTENHO objacHyBatbe 33 HABOAHWUTE HecoBnarara.

EnemeHTOT Ha ,,peanHa onacHoCT” ro ogpeayBa CTaHAAPAOT Ha A0Ka3 KOjLITO e NoTpebeH 3a UCNoHYBakbe Ha
ycnosuTe 3a cyncuamjapHa sawTtuta (2). Co gpyrv 360poBu, ro 03HayyBa CTENEHOT Ha BepOjaTHOCT AeKa TakeaTa
CUTyalMja Ha HeCeNEKTUBHO HAaCUACTBO Ke BOAM KOH Cepro3Ha nospeaa.

[o neHeweH aeH, CMEY Hema gaaeHO NpeumnsHo To/IKyBakbe Ha MOMMOT ,,peasnHa onacHoct”. Cenak, CyaoT
NoTBPAN AEKa BO OAHOC Ha YneH 15(B), onacHOCT KojallTo e NoBp3aHa camo CO onLiTaTa CMTyalmja BO 3emjaTa,
no npasuo He e AoBo/Ha (2). Cenak, MoKe [ia NOCTOjaT UCKAYYUTENHM CUTYaLMM KaZe LWTO CTENEHOT Ha ONLWTO
HACW/ICTBO € Ha TOJ/IKY BUCOKO HUBO, LUTO NLETO 61 6BMN0 COOYEHO CO peasiHa ONacHOCT CamMo BP3 OCHOBA Ha
CBOETO npucycTso Tamy (#). OceeH Toa, MoKe Aa ce NPeTnocTaBu AeKa CTaHAapAoT 3a ,,peanHa onacHocT” rm
MCK/Ily4yBa OMNACHOCTUTE KOMLUTO Ce Ha HMBO Ha HajMana BO3MOMKHOCT UM TOJIKY HEBEPOjaTHM LITO ONacHOCTa
He e peanHa (*°). CTeneHOT Ha OMacHOCT KojWwTo e noTpebeH cornacHo oBaa oapeaba e noAeTasiHO ONULLAH
nonony Bo gen 1.3 ,,HecenektMeHo Hacuncteo” u gen 1.6 ,,CepmnosHa 1 noegmHeyHa 3akaHa”.

(1) Mucnerbe Ha HE3aBUCHWOT NPaBEeH 3acTanHuK, 34pysKeHu ciydam C-148/13, C-149/13 n C-150/13, A, Bu C, 17 jynv 2014 1., ctaBosu 73 u 74.

(*2) Cn. uneH 2(r) AK KojwuTo Npeasnaysa ,,0CHOBaH CTPaB” oA MPOroH, CO Liesi UCMNOJIHYBakbe Ha YC1I0BUTE 3a CTaTyc Ha Beranel,

(%) Elgafaji, op. cit., fn. 5, cTas 37.

(1) Ibid., craBosw 35 1 43. Bo cTas 36, CMEY ncTo Taka HaBeayBa AeKa yieH 15(8) MMa COnCTBEHO ,Moe Ha NPUMeHa*, LWTO HajBEPOjaTHO 3HaYM AeKa MMa
[OMNONHUTE/IEH AENOKPYT BO OAHOC Ha CEPUO3HMTE Henpasam Bo (a) 1 (6). Cenak, NoBUKyBajKku ce Ha ciydajoT Elgafaji, ECYIM HaBeayBa BO npecyaaTta o4

28 jynu 2011, Sufi and Elmi v the United Kingdom, 6apatba 6p. 8319/07 n 11449/07, Bo cTaB 226 AeKa ,He e yBepeH AeKa uneH 3 oa KoHBeHUujaTa, Kako
wTo e npotoskysaHo 8o N.A. v UK [app.no. 25904/07, 17 jyau 2008 2. ] He HyAM 3alUTUTa KOjaLUTO MOKe Aa Ce Cropeam co Taa npegsuaeHa cornacHo [AK].
KOoHKpeTHO HanomeHyBa JileKa NparoT NOCTaBeH CO ABeTe 04pebu MOXe Aja ce AOCTUTHE BO UCK/YYUTETHU OKOSTHOCTM KaKo Pe3ynTaT Ha OMLWTO HAaCUACTBO CO
TO/NIKaB MHTEH3UTET LUTO CeKOj Koj 61 61N BpaTeH BO PErMoHOT 3a Koj cTaHyBa 360p 61 61N BO ONacHOCT caMo BP3 OCHOBA Ha COMCTBEHOTO NPUCYCTBO Tamy.”
Crnopeg, T0a, TOj Ce COMHeBa AeKa 4ieH 15(8) o4M 3HaUMTEeNHO NoAaneKy O Y/eH 3 KaKo LWTO e NpoTo/ikyeaHo og ECYM so Sufi and Elmi.

() ECYIM, npecyaa oga, 7 jynu 1989, Soering v the United Kingdom, 6apatve 6p. 14308/88, ctas 88.
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EnemeHTOT Ha ,,cepro3Ha NnoBpeaa‘” ja KapakTepmsnpa NPUPOAATa U MHTEH3UTETOT HA HapPYLLIYBaHETO Ha
npaBsaTa Ha INLLEeTO; 3a TOa HapyLlyBarbe Aa buae cepnosHo, mopa Aa buae co f0BOMHA TEXKMHA. Bo uneH

15 ce gedUHMPaHU TPU KOHKPETHU BUAOBM Ha HEMpaBAa KOMLITO NPeTCcTaByBaaT UCMNOIHYBake HA YCI0BUTE
3a cyncuaujapHa 3awTtuTta. NMoHaTamy, cyncuamjapHaTa 3aluTMTa He ce LoAe/yBa 3a HUKAKBa Henpasaa,
OVCKPUMUHAUMja UM NPEKPLUYBakbe Ha NpaBaTa Ha KoM e U3/I0XKEHO O4PEeAEHO /INLLE, OCBEH 3a HEKOj 04, Tue
TpY BUAOBM Ha CEPMO3HA NOBPea KoM M UCNOHYBAaT KpuTepuymuTe og uneH 15(a), (6) nam (B).

3emajku ja NpeaBua HameHaTa Ha 0BOj AOKYMEHT, CIe4HNOT TeKCT e pOKYCUPaH rMaBHO KOH Cepno3HaTa
nospega AedrHupaHa Bo YneH 15(B) cornacHo Koj cepnosHaTa noBpesa ce COCTOM 0f, ,CeEPUO3Ha U NoeanHeYHa
3aKaHa Mo *KMBOTOT UM IMYHOCTA KaKO Pe3yNTaT Ha HeCEeNIeKTUBHO HAaCU/ICTBO BO CUTYaLMM Ha MefyHapoaeH
WUN BHATPeELLEH BOOPYKEH KOHPANKT,

Bo cnyuajoT Elgafaji, CMEY noTBpAyBa, NpUTOa HEUCKAYYYBajKM NPEKIoNyBakbe, AeKa HenpaBaaTta gepuHupaHa
BO YsieH 15(B) ondaka noonwita onacHOCT 04 Henpasaa OTKOAKY uieH 15(a) u (6) (*¢). CornacHo oBaa npecyaa,
notpebHa e ,,3aKaHa... N0 XMBOTOT UM IMYHOCTA “ HAMECTO KOHKPETHU AejcTBa Ha HacuacTBo. OcBeH Toa,

KO HMBOTO Ha HeCeNeKTUBHO HACU/ICTBO € AOBO/IHO BUCOKO, TaKBaTa 3aKaHa MOXe A3 buae MHXepeHTHa BO
onuwiITa cUTyaLmja Ha ,MefyHapoAEeH UM BHATPeLLEH BOOPYKeH KOHPAMKT, Kako nocneaHo, HaCUACTBOTO 3a
Koe CTaHyBa 360p M KOeLUTO BOAM [0 Taa 3aKaHa € ONULLAHO KaKo ,,0MNwTo”, TEPMMH KOjLWITO ynaTyBa Ha Toa
[eKa Mmoxe aa ondaka v nnua 6es ornes Ha HUBHUTE INYHK OKoAHOCTU (V). MoeanHeYHUTE eneMeHTH Ha oBaa
aeduHunumja ce TemenHo enabopupaHun Bo caegHUTe AeN0BU 04, AOKYMEHTOB.

OcBeH TOa, BUAOBUTE Ha HENpaBAa HaBeAEeHM BO KaTeropmmute Ha YneH 15, moxe fa ce npeknonysaar Ao
oppefeHa mepa Bo GaKTUUYKa CMUCIA He camo MefycebHO TyKy M €O AejcTBaTa Ha NPOroH AebUHUPaHU CO YeH
9 (*8). Bo TaKoB c/lyyaj NOTPeBHO e Aa ce MMa Ha YM NPUOPUTETOT 3a AaBakbe CTaTyc Ha beranel, AOKO/KY ce
WCMOJIHETU U OCTaHaTUTe ycnoBm og uneH 2(r). CNEY HaBeayBa Aeka uneH 15(6) Bo cyluTMHA cOOABETCTBYBA Ha
uneH 3 og ECYM (*9).

1.2. BoopyXeH KOHPAUKT

®pazama ynompebeHa 80 4seH 15(8) e ,,mefyHapoaeH UNM BHATPELLEH BOOPYKEH KOHPANKT.

1.2.1. BHaTpewieH BOOPYXEH KOHPNAUKT
3HauereTo Ha 0BOj TepMuH Belle nojacHeTo og CIMEY Bo cayyajoT Diakité. Bo ctas 35, CyaoT noTBpam AeKa:

[...] BO 0gHOC Ha KOHCTPYKLMjaTa Ha YneH 15(8) og Avpektusata 2004/83, [...], BHaTpeLleH BOOPYKEH
KOHQIMKT NOCTOM, 3a Lle/IM Ha MPMMeHa Ha Taa ogpenba, ako BOOPYKeHUTE CUAN Ha ApXKaBaTa ce BO
Cyamp CO eiHa WM NOBeKe BOOPYXKEHU FPYNuM UK aKo ABe UM NOBEKe BOOPYIKEHW rpynu ce BO Cy4up
efaHa co gpyra. He mopa KOHGAMKTOT fa buae KaTeropusmnpaH Kako ,BOOPYKeH KOHPAUKT KOjWTO He

€ 0g, mefyHapoaeH KapakTep” cornacHo mefyHapoAHOTO XYMaHUTapHO NpPaBo; HUTY Nak e noTpebHo,
KaKO AOMO/IHEHME Ha OLeHaTa Ha HMBOTO Ha HAacWU/ICTBO NPUCYTHO Ha TepMTOpKjaTa 3a Koja cTaHyBa 360p,
[a ce cnpoBee ogfe/Ha NPOLLEHA Ha MHTEH3UTETOT Ha BOOPYXKEHUTE CyaAnpW, HUBOTO Ha OpraHu3aumja
Ha BKNYYEHUTE BOOPYKEHWN CUN NN BPEMETPAEHETO Ha KOHONMKTOT.

(%) Elgafaji, op. cit., fn. 5, ctas 33.

(*) Ibid., cTas 34.

(*8) Cn. uneH 9(2) [IK, KojwTO BKAYYyBa HELLESIOCHA IMCTA HAa TUMOBM Ha HEMPABAA KOMLUITO MOXKAT Aa NPeTcTaByBaaT NporoH. Buaete ro cayyajot Bo Tek Ha CJEU
C-472/13, Andre Lawrence Shepherd v Federal Republic of Germany.

(*°) Elgafaji, op. cit., cTas 28. BugeTe ro UCTO Taka 1 ciydajoT Bo Tek Ha CJEU C-562/13, Centre public d’action sociale d’Ottignies-Louvain-La-Neuve v Moussa
Abdida, mrcnerbe Ha He3aBUCHMOT NPaBEH 3acTanHWUK gageHo Ha 4 centempu 2014 1.
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Co oBaa KOHCTPYKLMja ce NOCTUIHYBaaT ABe HewTa:

KpaTka aedmHuuUMja — faBa KpaTKa AeduHMLMja 33 BHATPELLEH BOOPYXKeH KOHOAMKT (MOCTOM OHaMy Kage LITo
,BOOPYKEHUTE CUAN Ha eaHa [pyKaBa ce BO CyAMP CO eAHa UM NoBeKe BOOPYXKEHU rpyNu UK aKo ABe UK
noseKe BOOPYXeHW rpynu ce Bo cyamnp eaHa co apyra“ (%)).

OTdpnatrbe Ha NpuUcTanuTe o4 MefyHapoAHOTO XyMaHWUTapHO NPaBo — HEABOCMMUC/IEHO v oTdpaa ABaTa
anTepHaTMBHM NpUCTany KoH aeduHuumjaTa. OTGpaeHUTe NpUcTanm ce onNuLaHM Kako NpucTan og,
MefyHapoaHOTO XyMaHWTapHO MPaBOo M KaKo NPMCTan crnopes Koj NoCToM BHaTpeLLeH BOOPYKeH KOHGAMKT camo
aKO KOHIMKTOT € CO 0ApeseH UHTEH3UTET, BKAy4YyBa BOOPYKEHM CUAN CO OAPEAEHO HUBO Ha OpraHu3aumja
UM UMa o4 peaeHo BpemeTpaerse. Co ornes Aeka NocaegHUOT e BO CyLITUHA NPUCTan o, mefyHapoaHOoTO
XYMaHWUTapHO NPaBo, Pa3yMHO e Aa ce npeTnoctasu geka CMNEY rv ogbusa npuctanuTe og, ,,BUA0T HA
MefyHapoAHOTO XyMaHUTapHo npaso “ ().

1.2.1.1. Pasnukata nomery gedpuHupare Ha BHaTpelleH BOOPYKEeH
KOH}AUKT U yTBpAYyBake Ha HUBO Ha HAaCU/ICTBO

Opn, ocobeHa BaxkHocT 3a CMEY Bo cnyyajoT Diakité e cynosuTe n TpubyHanuTe Aa MmaaTt o4 e Ha:

® MPOLEHA 33 NOCTOEHETO BOOPYMEH KOHPIMKT; U
® MPOLEHA Ha HUBOTO Ha HAaCMKJICTBO.

MocToereTo Ha BOOPYKeH KOHOAMKT e noTpebeH, HO He W OBOJIEH YC/I0B 32 MPMMEHA Ha YneH 15(8). Bo ogHoc
Ha onwTaTa onacHoOCT no uusuauTte (*2), uneH 15(8) Ke ce NpMMeHyBa Camo aKo CO BTOpaTa NpPOoLEeHa ce yTBpAU
[leKa BOOPYKEHMOT KOHPIUKT ce KapaKTepuanpa Co HECENIEKTUBHO HACUJICTBO HA TOJIKY BUCOKO HUBO, LUTO
LMBUNTE CE COOYYBAAT CO peasiHa ONACcHOCT 04, cepMo3Ha noBpesa. Taka, Bo ctaB 30 og cayyajot Diakité, CINEY
3abenerysa:

MoHaTamy, Tpeba Aa ce MMa Ha YM AeKa NOCTOEHETO Ha BHATPELLEH BOOPYKEH KOHPIMKT MOXKe Aa
6uae NnpuyMHa 33 LoAeNyBatbe Ha CyncMAnjapHa 3aliTMTa CaMo Kora cyampuTe mefy BOOPYKeHUTe

CUW Ha Ap}KaBaTa U eiHa UK NMOBEKe BOOPYKEHW Fpynu UAK mefy ABe Wv NoBeKe BOOPYXKEHU rpynu
ce CMeTa AeKa co3/4aBaaT Cepuo3Ha U NoeAMHeYHa 3aKaHa Nno XUBOTOT AW IMYHOCTa Ha BapaTenoT Ha
cyncuamjapHa 3aWTuTa 3a uesmte Ha yieH 15(8) og AupekTtvusarta 2004/83, 6uaejku cTeNeHOT Ha ONWTO
HACWJICTBO CO KOELUTO Ce KapaKTepusnpaaT TMe CyaAnpu AOCTUTHYBA TOJIKY BUCOKO HMBO LUTO MOXKE Aa ce
BOOYM 3HAYMTE/IHA OCHOBA [a Ce BepYyBa AeKa LMBUOT, LOKONIKY b1Ae BpaTeH BO O4HOCHATA 3emja, Uau,
BO 3aBUCHOCT OZ C/1y4ajOT, BO OAHOCHMOT perMoH, 61 ce cooumn co peasiHa OMacHOCT — CaMo BP3 OCHOBA
Ha CBOETO MPUCYCTBO HA TEPUTOPMjaTa HA Taa 3emja UM PEFMOH — [la MOAJIEXKM HA TaKBaTa 3aKaHa
(snpete Elgafaji, ctas 43).

1.2.1.2. OcHoBa Ha gedpuHuumjaTa

CMEY nojacHyBa Aeka geduHMLMjaTa 32 BOOPYKEH KOHBIMKT ce 3aCHOBA Ha ,Hej3MHOTO BOOBMYaEHO 3HaUYeHe
BO CEKOjAHEBHMOT jasuK, NPUTOa 3eMajKu ro NpeaBua KOHTEKCTOT BO KOjLWITO Ce NojaByBa M HameHaTa Ha
npasunaTa og, kouwTo e aen” (Diakité, ctas 27). Beke 3abenekaBme aeka CyaoT jacHO HaBeAyBa AeKa Mopa 43
ce yCBOM KOHKpeTeH npucTan Ha EY 3a ToNKyBakbeTO BO 0AHOC Ha YsieH 15(8).

OuurneaHo, CMEY caka Aa Harnacu Aeka cyfosuTe U TpubyHanuTe He Tpeba Aa ce TpyaarT Aa ja HerMpaat
3aluTMTaTa o4 uneH 15(B) BP3 OCHOBA Ha TOa WITO BOOPYYKEHWUTE CyAMPU LWITO Ce C/Iy4yBaaT He ro JOCTUrHyBaaT
NoTpebHMOT Npar CorNacHo MefyHapoA4HOTO XyMaHWTapHO MPaBo UAW APYro Cnopea/vMBO HeMoBP3aHO TENO Ha
CTaHAAPAM.

(%) Diakité, op. cit., fn. 7, ctas 28.
(%) Ibid., cTas 21.
(%) Ho Buaete ro u genot 1.6.1 3a KOHKPETHUTE OMACHOCTH, Kako 1 1.6.2 32 MOMMOT ,,/IM3rayKka ckana“.
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Bo cTtaB 17 og, cnyyajot Diakité, CMEY ro onviwa npBOTO Npallame WTo Tpeba Aa ro oAroBopu Kako npallake of,
AaBa gena: (i) 4anum npoueHaTa 3a Toa Aa/1M NOCTOM BHaTpeLleH BOOPYKeH KOHOAMKT Tpeba Aa ce Hamnpasu Ha
OCHOBA Ha KpUTEPUYMUTE YTBPAEHM 04, MeFyHapOAHOTO XyMaHUTApHO NpaBso; U (ii) ,,ako He, KoM KpUTepUyMu
Tpeba ga ce ynoTpebat 3a Aa ce NPOLUEHM Aann NOCTOM TaKOB KOHOAMKT [...]"

1.2.1.3. MpumeHa Ha aedpuHUumjaTa Ha CMEY

CIEY oaroBapa co jacHo ,He” Ha (i), Ho Kora ce paboTu 3a (ii), He Hyan NoBeKe o4, MHOTY KpaTKaTa gepuHuumja
CO ceKojaHeBeH jasuk. Kako nocneauua, cyaosute u TpubyHanuTe ce ocTaBeHM caMu Ha cebe Aa ja
aHanu3mpaar aetanHo u/unu aa ja cnposeaat geduHuLMjaTa BO npakKca. [eduHuumjata Ha CIEY e jacHo
NoLMPOKa o4 Taa Ha IHL n 61 moxkena fa BKAyYyBa, Ha NPUMEP, BOOPYKEHW CYAMPU LITO NPOU3/ErysaaT of
HapKO-BOjHUTE BO HEKOU 3eMju of JlaTuHcKa AmepuKa (). Cnopes Toa, U BO 3aBUCHOCT Of, CUTyallujaTa BO
3emjaTa, MOXe 1 NoHaTamy Aa e HEOMNXO4HO BO OApeLeHN OKOMIHOCTU CYA0BUTE U TpUbyHanuTe Aa ogpesysaaT
a7 NOCTOM BOOPYIKEH CYyAMP BO CMUC/AATA ONMLIAHA o cTpaHa Ha CyaoT. Ha npumep, Hemupute n ByHTOBUTE
KaZie WTO BOOMLUTO WM IaBHO He ce ynoTpebyBsa opykje, He b1 r1 ucnonHysane ycnosute. Camata ynotpeba
Ha OpY’Kje MOXe UCTO TaKa fia He e OBOJIHA OCBEH aKO OPYKjeTo Ce KOPUCTU BO PaMKM Ha UK Of, CTPaHa Ha
BOOPYKeHU rpynu. CamoTo NOCTOEHE Ha BOOPYXKEHU FPYNY MOXKE Aa He e A0BOJIHO, HA NPUMEp, aKo TaKBUTE
rpynu Bo Npakca He KopucTaT opy:kje. cTo Taka, noTpebHu ce AoKasu 3a cyaup (ogHocHo, 6opbu) mery HUB
AN Mefy BOOPYXKEHA rpyna v ApKaBHUTE CUAMN.

1.2.1.4. Mopa ga 6uaar gBe nnu noBeKe BOOPYIKEHU rpynu

OedunHunumjata Ha CMEY ce UMHM aeKa UCKNyYyBa CMTyaumja Kade WTOo MMa cCaMo eHa BOOpPYKeHa rpyna Koja
€ BO CYAMp CO ONWTOTO HAaceNeHune, MaKko HE3aBUCHMOT NpaBeH 3acTanHuk MeHrosu (Mengozzi) Bo cBoeTo
mucnerbe Bo Diakité (Kako BO CNy4ajoT Ha aHIMCKMOT AnenaumoHeH cya 8o QD (Iraq)) (%), ro 3actanysatue
CTaBOT AeKa U Toa Tpeba ga ce ondatu. Cenak, TakBaTa cMTyaLMja MOXKe Aa € PelaTUBHO PeTKa.

1.2.2. MerfyHapopgeH BOOPYXXeH KOHPAUKT

Bo cnyuajort Diakité, CMEY He ce obuaysa aa AedurHMpa WITO NPeTCcTaByBa ,,MefyHapOoAeH BOOPYKEH
KOHAMKT® TyRyY, pari passu co CBOETO reauTe BO O4HOC Ha AePUHNPAHETO Ha ,,BHATPELLEH BOOPYKEH
KOHQMKT®,3aKNy4YyBa AeKa U Ha 0BOj TepMuH Tpeba Aa My ce Aaae HeroBoTo BoobMyaeHo 3Hauyerbe BO
CEKOjAHEBHMOT ja3MK M Ha TOj HauMH Aa buae TEPMUH KOjLITO HE O HaMeTHYBa NparoT Ha MefyHapoAHOTO
XyYMaHUTapHO npaso. Cenak, BepojaTHO e (Kako BO MefyHapoaHOTO XYyMaHUTAPHO NPaBo) AeKa MOXe 43
nocTojaT CUTyaLLMK KaZe LWTO 3eMjaTa UCTOBPEMEHO € BO COCTOj6a Ha BHATPeLLEeH U mefyHapoaeH BOOPYXKEH
KOHQINKT.

1.3. HeceneKTtMBHO HAaCUACTBO

TepMMHOT ,,HECE/IEKTMBHO HAaCU/ICTBO” ce oaHecyBa Ha M3BOPOT Ha KOHKPETHMOT BUA, Ha CepMo3Ha nospesa
yTBpAeHa co uneH 15(8). Co ornes Ha Toa AeKa oBaa ogpenba Mma 3a Luen aa noHyam (cyncuavjapHa) 3awtuta
33 OHME UMBWIM KOMLUTO CTPAAaaT of NMoc/eAnUnUTe Ha HEKOj BOOPYXKEH KOHM/IUKT, 3HaUYeHETO Ha TEPMUHOT
,,HECE/IEKTMBHO HAaCWJ/ICTBO" MOpa Aa Ce TO/IKYBa BO NMOLWMPOKa CMMC/A.

MoTpebuTe 3a 3alWITUTa Ha KOHKPETHO LMBUAHO HaceNeHne BO OApeseHa 3eMja Uan BO efleH 04, Hej3uHuTe
pernoHun He Tpeba ga ce ogpenyBaaT Co TECEH NPUCTAN KOH AedUHUParbe Ha TEPMUHUTE ,,0NWTO”

(%) C. Bauloz, ,JepuHuyujama Ha HampeweH 800pyxeH KoH@PAUKm 80 npasomo Ha azun” (,, The Definition of Internal Armed Conflict in Asylum Law’),
CrincaHve 3a mefyHapoaHa KpusuyHa npasga (Journal of International Criminal Justice) (2014), ctp. 11; C. Bauloz, ‘3no(ynotpe6ara) Ha mefyHapoaHOTO
XYMaHUTapHO NpaBo coriacHo YneH 15() og [AmMpektusata 3a kBanndukysarbe 3a 3alutuTta Ha EY’ (‘The (Mis)Use of IHL under Article 15(c) of the EU Qualifica-
tion Directive’), 8o [l. KaHTop (D. Cantor) and XK. ®. flypujy (J.-F. Durieux) (eds.), op. cit., cTp. 261.

(**) AnenauwoHen cyg (OK), QD (Iraq) v Secretary of State for the Home Department [2009] EWCA Civ. 620, cTaB 35.
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n ,HacunCTBO", TYKY CO BHMMaATE/TIHa U XOZINCTUYKA NpoLeHa Ha d)aKTMTe 3aegHo Co npeunsHa U TO4Ha aHa/InM3a
Ha HNBOTO Ha HAaCU/ICTBO, O, aCNEeKT Ha Npnpoaata Ha HaCUNCTBOTO U HETOBUOT obem.

1.3.1. AedumHunuuja Ha CIMNEY 3a HeceneKTMBHO HAaCUICTBO

Bo cBojaTa npecyaa Bo cnyyajot Elgafaji, ctaBoT Ha CIMEY e geka TepMUHOT ,HecenekTMBHO noapasbupa aeka
HaACU/ICTBOTO ,MOXe Aa ondaTtun u nyfe 6e3 ornea Ha HUBHUTE NIMYHM OKOAHOCTU ().

CMEY ja HarnacyBa ,MCKAy4YMTeNHATa cUTyaunja“ noTpebHa 3a uneH 15(8) Aa moxKe Aa ce NpMMeHyBa OMNLWTO Ha
umeunn. Bo Elgafaji Bo ctae 37, CyaoT jacHO HaBeayBa [AeKa 3a C/y4ajoT Aa buae Takos:

[...] cTeneHOT Ha ONWTO HAaCKMACTBO CO KOj Ce KapaKTePM3MpPa BOOPYKEHNOT KOHGIMKT LUTO Ce CAYYYBa ...
[Mopa aa gocturHe] ToAKy BUCOKO HMBO LITO Ce AaBa 3HaYMTE/IHa OCHOBA 4a Ce BepyBa AeKa LMBUIOT,
LOKONKY Bmae BpaTeH BO 04HOCHATa 3emja UK, BO 3aBMCHOCT OZ, C/1y4ajoT, BO O4HOCHUOT PernoH, 6u ce
COO0YMA CO peasiHa ONacHOCT, CamMo BP3 OCHOBA Ha CBOETO NPUCYCTBO Ha TEpUTOpMjaTa Ha Taa 3emja Uau
pervoH, Aa NoANeXM Ha cepMosHaTa 3aKaHa HaBegeHa Bo uneH 15(8) o AupekTusara.

1.3.2. HauyuoHanHa cyacKa npakTUKa

Op npecyaarta 3a caydajot Elgafaji, HaumoHanHUTe cyaoeu 1 TpubyHanam ce obuaysaat Aa NAEHTUGUKYBaaT
noKasaTenu 3a npupogaTa M ondatoT Ha KOHLENTOT, HamMecTo Aa ce 0buaaT 4a ro Aonpeunsnpaar (BuaeTte gony
nen ll, gen 2.2.). Buwmot TpubyHan Ha ObeanHeTtoto Kpancteo (BTOK) HaBedyBa AeKa HAaCTaHUTE CO eKCM/103Mm
Ha 6OMBU NN NpecTpenKku:

MOXe [a Ce CMeTaaT 3a HeCe/NeKTUBHO HaCcK/ICTBO BO CMMC/IA LUTO, MAKO MOXKaT 43 MMaaT KOHKPETHM
WV OMLUTHM LN, HEU3BEXKHO ro M3/105KyBaaT 0BUYHNOT LMBWUI KOj C/Iy4ajHO Ce HaLLOo Ha MecToTo

Ha HaCTaHOT, Ha OHa LWTO BO apryMeHTOT Ce OMMLLIYBa KaKo KosaTepasHa wreTa. CpeacTsara WTO ce
KopuMCTaT MOKe Aa buaat 60M6K, KOULWTO BAMjaaT U Ha OHME LUTO HE Ce LeA, AW NPECTPEesKKn, KOULWTO
co3pgasaat nomasa, Ho cenak peasiHa OnacHOCT of, KonatepasHa wTreta (%°).

Kora ce 36opyBa 3a onwTu uenum, BTOK ro nocoyysa npymepoT Ha eKcnio3mm Ha 6ombu Ha mecTa Kage WTo
MMa rosIeMo NPUCYCTBO Ha /lyfe, KaKo Masapu UAM MecTa Kae LTO ce OPraHM3npaaT penrMosHu npouecum
nnn cobupu (¥). fepmanckmot CojyseH ynpaseH cya (FAC) Bo TonKyBakeTO Ha npecyaata Bo Elgafaji poara

[10 3aK/IYHYOK [leKa He e HEeOMXOLHO Ja Ce YTBPAM AaNM aKTUTe Ha HAaCWU/ICTBO NPEeTCTaByBaaT NpeKpLlyBatbe Ha
MefyHapoaHOTO XYMaHWUTapHO NpaBo, 6uAejKu NOMMOT 32 HAaCUJICTBO LITO ce KOpUCTU BO K e Wwinpok noum (*8).
Bo HauuoHanHaTa cyAcKa NPaKTUKa ce 04BMBa 3HAUUTEIHA AUCKYCUja BO OAHOC Ha Toa A0 KOj cTeneH Tpeba Aa
ce 3emaT Npeasua UHOUPEKTHUTE edEKTU Ha HECENNEKTUBHO HAaCUCTBO.

®paHuyckMoT [JpKaBeH COBET MM HaBeAyBa HanaguTe 1 310ynoTpebute Ha LMBUIHOTO HaceseHne

W NPUCUIHUTE paceslyBarba KaKo MOXKHU KapaKTEPUCTUKM Ha HECENNEKTUBHOTO HAacuCTBO.(*) TakBuTe
KapaKTepuCcT1KM 6ea MCNOHETH BO Cy4ajoT Kora bapaTenot Mopan A3 MOMUHE HU3 PerMoHuTe Ha ABraHuWcTaH
norogeHu og TakBo HacuacTeo (*); 3a npoueHaTa He 6elwe NoTpebHO aHaNM3Mpare Ha onwTaTa cMTyaluja Bo
3emjaTa, TyKy BO 3acerHatuTe pernoxu (3).

Bo nBe npecyam, YnpasHUOT cya Ha Penybanka CnoBeHmja nocodysa Aeka Tpeba aa ce 3emat npeasuz,
cneaHuTe GAKTOPU Kora ce NpoLeHyBa HUBOTO HA HACWU/ICTBO: CMPTHM C/ly4an Bo 6opbu 1 noBpeau Kaj
UMBWUIHOTO HaceneHune, BKIyYyBajK1 MOXKHa BpeMeHa AMHaMMKa Ha 6pojoT Ha CMPTHM C/lyyam 1 NoBpeau,
6P0ojoT Ha BHATPELLHO pacesieHn ML, OCHOBHUTE XYMAaHUTAPHU YC/I0OBU BO LLIEHTPUTE 33 pacesieHn nua,

(%) Elgafaji, op. cit., fn. 5, ctas 34.

(%) Buw TpnbyHan, Komopa 3a umurpaumja v asun (OK), npecyaa og 13 Hoemspwu 2012 r., HM and others (Ynen 15(c)) Iraq CG v. the Secretary of State for the
Home Department, [2012] UKUT 00409(IAC), ctas 42.

(%) Ibid.

(%®) depepaneH ynpaseH cyg, (fepmanuja), npecyaa og 27 anpun 2010 r., 10 C 4.09, ECLI:DE:BVerwG:2010:270410U10C4.09.0, cTas 34

(%) Conseil d“Etat (dpaHumja), npecyaa oa 3 jyam 2009 r., 6p. 320295, Office Francais de Protection des Réfugiés et Apatrides c M. Baskarathas, 6p. 320295.
(3°) CNDA (PpaHumja), npecyaa oa 11 jaHyapwm 2012 r., M. Samadi 6p. 11011903 C.

(31) CNDA (PpaHumja), npecyaa oa 28 mapt 2013 r., M. Mohamed Adan 6p. 12017575 C.
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BK/y4yBajKu ro cHabayBareTo CO XpaHa, XurueHata 1 6e3beHOCTa U CTENEHOT Ha ,HeyCcnex Ha ApyKaBaTa” Aa
rapaHTMpa OCHOBHa maTepujanHa MHPPACTPYKTYpa, pes, 34paBCTBEHa 3alUTUTa, CHabayBakbe Co XpaHa, Boaa
3a Nuere. YNPaBHMOT CyA NOCoYyBa AeKa 3alTUTeHaTa BpeAHOCT Kora cTaHyBa 360p 3a uneH 15(8) He e camo
,NpexunsyBarbe” Ha GapaTenmTe Ha a3un, TYKy M 3abpaHa Ha He4yoBeYKo noctanysakrbe (32). CloBeHeUYKMoT
BpxoBeH cya, 04/1y4m AeKa TakBuTe hakTopw ce ,MpaBHO peneBaHTHU (33).

1.3.3. YHXLP

CnunyHo Ha Toa, YHXLP ro pasbupa TepMUHOT ,HECENEKTUBHO" KaKo TEPMMH KojlwTO ondakKa ,AejcTBa Ha
HACK/ICTBO KOMLUTO HEMAAT 3a LeN KOHKPEeTeH npegMmeT Uan NoeauHeLl, Kako U AejCTBa Ha HAaCKUJICTBO KOMULLTO
MMaaT 3a e/l KOHKPeTeH NpeameT Uau NoeauHeL, HO Yun epeKTM MOXKaT A4a MM HaluTeTaT Ha ocTaHaTute” (34).

1.3.4. BoobuuyaeHu popmu Ha HECeNEeKTUBHO HACUICTBO BO
BOOPYXXEHU KOHPNAUKTHU

MpupoaaTta Ha HAaCKUACTBOTO MOMKe Aa buae 3HadaeH GpaKkTop Npu yTBPAYBatbe 4aAN HACUACTBOTO

e HecenekTMBHO. NpumepuTe 3a AejcTBa Ha HECENEKTUBHO HAaCM/ICTBO MOXKe Aa ondakaat: ronemm 6ombaLlkm
Hamagm Ha KOHKPEeTHM Lenu, Bo3aywHu 6ombapamnpatrba, repuacku Hanaam, KoaatepasHa WTeTa BO AUPEKTHU
Hamagm UM Hanagy no ciyyaeH M3bop BO rpaficku CpeamHu, oncana, TakTUKa Ha CpaMHyBakbe CO 3emja,
CHajnepcKM Hanagu, ersekyLMCcKn oapeamn, Hanaam Ha jaBHu mecTa, rpabexu, ynotpeba Ha MMNPOBU3MPaHHK
€KCM/I031BHM HaMNpPaBu, UTH.

1.3.5. ¥Ynorata Ha TapreTMpaHO HaCUACTBO

Kosiky noseke npoueHaTta 3a NpMpoaarta Ha HaCU/ICTBOTO YKaxKyBa Ha Toa [eKa 3aCerHaToTo imue 6uno nam 6u
61N0 XKPTBa Ha TapreTMpaH Hanag, TO/IKy MOBHMMaTeIHM Tpeba aa 6buaat cyaosuTe U TpUbyHaAUTe BO O4HOC
Ha Toa A4anM TaKBOTO /IMLE BCYLWHOCT M MCMO/IHYBA YC/I0BMTE 3a 3alUTUTa Kako beranel, a He 3a cyncuamnjapHa
3awwTuTa. Bo cekoj cayyaj, Hema nNpuyYmMHa Aa ce N30CTaBM TapreTMpPaHoTO HAaCUJICTBO Of, ,paBeHKaTta” Kora ce
aHaNM3Mpa HUBOTO Ha HECEe/IeKTMBHO HACWJICTBO BO O4HOCHATa 06/1aCT UM PErMoH Ha 3emjaTta. TapreTupaHoTo
HacuncTBo ondaKka KOHKPETHO M OMLWTO TapreTuparbe: 04PeAeHO HAaCU/ICTBO, MaKO HACOYEHO KOH KOHKpeTHa
e/, MOXe [la HaHece LWTeTa Wau Aa npeau3BuKa nospeda Ha ronem 6poj uusuau (*).

JononHutenHa aHanM3a 3a T0a Kako ce BPLIM NPOLLeHa Ha HUBOTO Ha HECENIEKTUBHO HAaCW/ICTBO € AaAeHa BO
nen |l kaj penosute 2.2 1 2.3.

1.4. MpwnumHa

CyncuamjapHaTta 3alTmTa coriacHo YaeH 15(8) ce foaenysa Ha CEKOe INLLE 33 KOELITO € BOOYEHa 3HauMTenHa
OCHOBa 4a ce BepyBa AeKa, AOKOJIKY nLeTo 6uae BpaTeHo BO CBOjaTa 3emja Ha NnoTekno, 61 ce cooumno

CO peasiHa OMacHOCT O/, CEePMO3Ha U NOeAUHEYHA 3aKaHa MO YKMBOTOT UAM IMYHOCTA MOPAAU MOCTOEHE Ha
HeCceneKTMBHO HacuCTBO. CYLUTUHCKM e/IeMEHT Npu pasrieayBarbe Ha MPUYUHUTE € HUBOTO Ha TaKBOTO
HacuncTeo (¢). Co ornen Ha WKpoKaTa AePUHULMja HA HECENEKTUBHO HAaCUICTBO, NoTpebaTa o4, NPUYMHCKO-
nocneauyHa Bpcka He Tpeba Aa ce npumeHyBa BO noTtecHa cmucia. Epexktute Ha HeCeseKTUBHOTO HAaCUJICTBO
MOKaT ga bMaaT MHANPEKTHU U AUPEKTHU. UHOMPEKTHUTE ePeKTM Ha AejcTBATA HAa HAaCWUJICTBO, KaKo LITO

(32) YnpaseH cyg Ha CnoBeHwja, npecyam oa, 25 centemspu 2013 1., | U 498/2012-17 u 29 jaHyapwm 2014 r. | U 1327/2013-10.

() BpxoseH cyg, Ha Peny6auka Cnosenuja, npecyga og 10 anpun 2014 r., | Up 117/2014.

(3*) YHXUP, Safe at last, fn. 2, ctp. 103.

(3) HM and Others, op. cit., fn. 26, ctas 292.

(%) Bugete X. lambepT (H. Lambert), TIpu4nMHCKO-nocaeauyHO BAKjaHWe BO MefyHapOoAHaTa 3aluTHUTa O, BOOPYXKeH KOHGAUKT’ (‘Causation in International
Protection from Armed Conflict’, o [, Kantop (D. Cantor) v . ®. Aypujy (J.-F. Durieux) (eds.), op. cit., cTp. 65.
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€ Le/I0CHOTO pyLlerbe Ha NPaBOTO M NOPeAO0KOT Kako nocaeaunua Ha KOHGAMKTUTE, UCTO Taka Tpeba Aa ce 3emat
npeasua Bo oapeaeHa Mmepa.

[Lanv Tpeba Aa ce cmeTa AeKa KPMBUYHMTE eN1a KOMLLTO ce pPe3yaTaT Ha PyLeHeTo Ha NPaBoTo U NopesoKoT
W APYrUTe UHAMPEKTHU eeKTU Ha HECENEKTUBHOTO HACU/ICTBO, NPETCTAaBYBaaT HECEIEKTUBHO HAaCKU/ICTBO BO
CMWC/A Ha 3HAYeHETO Ha uneH 15()?

Bo 2008, repmaHckunoT Cojy3eH ynpaBeH cya OAay4n AeKa KPUBMYHOTO HAaCK/ICTBO, KOE He € U3BPLUEHO Of,
efiHa of, CTpaHUTe BO KOHPNUKTOT, Tpeba Aa ce 3eme NpesBuUa Camo Kora ce BpLUM NPOoLEHA Ha NpupoaaTa

Ha cepuo3HaTa M NoeaMHeYHa 3aKaHa no XMBOTOT UK ndyHocTa (¥). Cnopes repmaHcknoT CojyseH ynpaseH
cya, ,,ONwTMTE 3aKaHW MO XMBOTOT LUTO CE CaMO NOC/AeANLa HAa BOOPYKEHNOT KOHOMKT — Ha Npumep, Npeky
nocnefoBaTeNHO B/IOLYBake Ha YC/10BUTE 3a CHabayBatbe — HE MOXe [a Cce BK/yyaT BO NpoLeHaTa 3a
roleMmHaTa Ha onacHocta” (%) n cnopep, Toa He NpeTcTaByBaaT 3aKaHa COMIACHO 3HAYeHETO BO YieH 15(B).
BTOK B0 2010 roanHa NoTBpAM A€Ka ONWTUOT KPUMUHAIUTET KOjLITO Npeaun3BMKyBa LWTETA CO NOTPEBHOTO
HWBO Ha CEPMO3HOCT, MOXe Aa buae nocneamua Ha BOOPYKEH KOHGIMKT Kora ce HapyLweHW HOpMaaHUTe
3aKOHM 1 nopeaokoT. Cepno3HOTO pyLlere Ha MPaBoTO M MOPEAOKOT KOELTO Co34aBa NPOCTOP 3a aHapxuja

N KPMMUHANUTET WITO Pe3yaTUpa Co Cepmo3Ha Nospesa KaKo LITO e HaBeAeHO BO uneH 15(B), moxe Aa gosese
[0 edEeKT Ha HECENEKTMBHO HAaCKM/ICTBO MaKo MoXKebu Toa He Buna uenta (*°). Mopa ga noctou A0BO/HA
NPWYNHCKO-NOCAeAMYHA BPCKA Mefy HAaCUNCTBOTO M KOHOAMKTOT, HO HECENNEKTUBHO HAaCU/ICTBO KOELUTO '
norogysa LMBUAUTE He MOpa Aa buae AMPEKTHO NPeaM3BMKAHO O BOjHULMTE LUITO y4eCTBYBAaT BO KOHOAUKTOT
(). CnnuHo, cTaBoT Ha [p»KaBHMOT coseT Ha PpaHuuja () kKako 1 [lp»KaBHMOT coBeT Ha XonaHauja (*?) e geka
Tpeba fa ce 3emaT npeasua MHAMPEKTHUTE ePeKTU 0f, BOOPYKEHUTE KOHOINKTU.

CnunuHo, YHXLP HarnacyBa Bo ogHOC Ha 0Ba AeKa Tpeba Aa ce 3emaT npeasua, pyLwerHeTo Ha NpaBoTo
M NOPeLlOKOT KaKo Mocneamua Ha HecenekTMBHO HAaCUICTBO UM BOOPYKEH KOHOAUKT. [TOKOHKPETHO, He
€ BaXKEeH M3BOPOT OZ KOjLUTO NOTEKHYBA HECENIEKTUBHOTO HacKAcTBo (*3).

Cé ywTe He MOXKe fa ce NpeaBuaMn Aann HOBMOT LUMPOK NPUCTAN KOH MOMMOT BOOPYKEH KOHGMKT LITO ro MMa
CIEY Bo cnyyajoT Diakité Ke BoAM U KOH NOWKNPOKO npudaKkarbe Ha MUCNEHETO AeKa UHAUPEKTHUTE eDeKTU Ha
HeCceneKTMBHOTO HAaCU/ICTBO MOXKe A3 NPETCTaByBaaT HECENEKTUBHO HACU/ICTBO BO CMMUCAA Ha YieH 15(B).

1.5. Uwmsun

1.5.1. NMepcoHaneH ondat Ha uneH 15(B): orpaHMUUEH Ha LUBUIU

JlornyHo, npeaycnos Aa ce Aobue 3aWwTuTa cornacHo YieH 15(8) e aa ce 6uae umsun (*). Jokonky 6apatenot
He e UMBUA 1 Ha TOj HaUYMH U3NieryBa of pamKuTe Ha unieH 15(), ke Tpeba Aa ce nposepu Aanu e pasriegaHo
unv Tpeba Aa ce pasrnena UCMoHYBake Ha YC/I0BMTE 3a CTaTyC Ha berasieu, M 3a 3aluTMTa cnopeg, yaeH 15(a)
1 (6) 3, ocBeH Kora bapaTtenioT e ondaTeH co Knay3yauTe 3a UCKAydyBarbe (4ieHosn 12 1 17). Og 3Havere MoxKe
Aa buaat n uneHosute 2 1 3 oa EKYM (KomwTo He ce npeaMeT Ha Knay3yau Ha UCKyYyBakbe).

(*”) CojyseH ynpaseH cyg, (fepmaHuja), npecyaa og, 17 Hoemspu 2011 r., 10 C 13.10, ECLI: TEPMAHWMIJA BVerwG: 2011: 171 111U1 0C13.10.0, cTas 23.

(38) depepaneH ynpaseH cyg (fepmanuja), npecyaa og 24 jynun 2008 r., 10 C 43.07, ECLI: TEPMAHWMIA BVerwG: 2008: 240608U10C43.0 7.0, cTas 35.

(3°) HM and Others, op. cit., fn. 26, ctaosu 79 — 80.

(*°) Ibid., cTaB 45.

(*) Baskarathas, op. cit., fn. 29.

(*?) Raad van State (XonaHauja), npecyaa og 7 jyam 2008 r., 200802709/1, ECLI:NL:RVS:2008:BD7524.

(*) YHXUP, Safe at last, fn. 2, ctp. 60 1 103.

(*) C. Bauloz, op. cit., fn. 23, cTp. 253 —,, CyncuamnjapHata 3awtuTa cornacHo 15(8) e sHUMamenHo ozpaHu4eHa ratione personae Ha YususU KOUWMO ce
OpcasjaHu Ha Mpemu 3emMju unu ce Auya 6e3 OpHasjaHCMBO U KOUWMO He ce K8anuguKysaam Kako bezanyu ‘.
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1.5.2. MMpwucran KoH gepuHULMjaTa CO KOjLUITO BEPOjaTHO Ke ce
otdpau gepuHUUMjaTa HA MefyHAPOAHOTO XYMaHUTAPHO
npaso

Co ornep Ha ceondaTtHaTta Npupoaa Ha Npu4MHUTE HaseaeHu og CMNEY Bo Diakité nopaau Kow ce oTdpna
npuberHyBarbe KOH KpUTEPUYMUTE Ha MeFyHapOAHOTO XYMaHUTapHO NpaBo co uen aa ce geduHMpa NOUMmoT
BOOPYKEH KOHONMKT, MOpa Aa ce NPeTnocTaBu AeKa Hema aa ce npudati HUTY deduHuumjata Ha IHL 3a
umsmn (**). Hamecto Toa, CygoT 61 ce cTpemen Ha TEPMUHOT Aa My ro Aaje HEroBOTO BOOOUYAEHO 3HaueHe
BO CEKOjAHEBHMOT ja3uK, NPUTOa 3eMajKu ro npeaBua KOHTEKCTOT BO KOJLUITO Ce NojaByBa M HaMeHaTa Ha
npasunaTa og, KouMwWwTo nNpeTcTaByBa aen (Diakité, ctas 27). Moxe Aa ce Kaxe AeKka, GaKToT WTo Aypu 1 BO
paMKK1 Ha MefyHapoAHOTO XYyMaHWTAaPHO NPaBO He NOCTOM eHOMACHOCT BO OAHOC Ha AedUHMPAHETO HA 0BOj
TEPMWH, NPUAOHECYBA 3a HECOOABETHOCTA Ha AeduHMLMjaTa 3aCHOBaHA Ha MefyHapOAHOTO XYyMaHUTAPHO
npaso (*).

JeduHnumnTte og peyHULMTE He ce o4 roema NOMOLL Nopaam Toa LWTO 3HAYMUTENHO Ce Pa3/IMKyBaaT U He ce
KOPWCHW BO O4HOC Ha 3HaYeHeTO KOeLUTO e BO COM1aCcHOCT CO NpeameToT U HamepuTe Ha K. EaHocTaBHO
CEKOjAHEBHO 3HaYeHe MoXKe Aa buae Toa JeKa LMBUAN Ce OHME KOULITO HE Ce BOjHULM UM ML KOULLTO He ce
60paT; HO 0Ba 3HaYeHE € TONKY KYCOo, WTO He A043aBa HMKaKBa CyLITUHA.

1.5.3. CorneayBarbe Ha pa3ninKata nomery BOEH U HEBOEH NepCcoHan

Op, dakToT Wto CrEY Bo Diakité jacHO HaBeayBa AeKa BOOPYKEH KOHOIMKT MOKe Aa HacTaHe aypu u bes
BK/IY4EHOCT Ha ApyKaBaTa uiv 6e3 aprkaBaTa [a e eflHa of, CTpaHuTe (,Un BO KOj ABE UM NOBEKe BOOPYKEHU
rpynu ce BO CyAMp efiHa CO Apyra“), jacHo e AeKa TEPMUHOT INIaBHO ce ynoTpebyBa 3a fia ce HanpaBu pas/ivKa
Mefy HEBOEH M BOEH NepcoHas. BoeHMOT nepcoHan Moxe Aa BKAy4yBa YI€HOBU Of, AP¥KAaBHUTE BOOPYKEHU
CUAW UK NONULMjATA, KaKO M YeHOBU 0, BYHTOBHUYKM UM BOCTAHUYKM Fpynu (MOHEKoral HapeKyBaHu
,HeperynapHu 6opum”).

1.5.4. LnBuAK = cUTe INLLA KOULLTO He ce BOjHULU?

[oKonKy ce npuberHe KOH 3HaYEHETO HAa TEPMUHOT ,MBUA “ BO MefyHapoAHOTO NpaBO 3a YOBEKOBM MpaBsa
(MMYN) (*) (kape wTo cé noBeke ce NpenosHaBa KOMMNJIEMEHTapPHOCTa Ha MefyHapoAHOTO NPaBOo 3a YOBEKOBU
npaBa 1 MefyHapoAHOTO XyMaHUTAapPHO NPaBo), TEPMMHOT MOXKebu Tpeba Aa ro obue NCTOTO 3HaAYEHE KaKo BO
32e4HUYKMOT YneH 3 og vyetupute eHeBCKM KOHBeHUUK oa 1949 rogmHa: ,,inua KOMLWTO He 3eMaaT akTUBHO
YYECTBO BO HEMPWjATE/ICTBATA, BKYUYYBAjKN U YIEHOBM HA BOOPYKEHUTE CUIM KOMLLTO FO MOJIOXKUAE OPYIKjETO
MW KOULLTO NOUHAKY He ce gen og, 6opbeHunTe gejctauja [...]“ BTOpMOT Aen o4 0BOj HaBOA, yKaxKyBa AeKa He

(**) He noctom yTBpAeHa AeduHMULMja BO MefYyHAapOAHOTO XyMaHUTapHO NpaBso, Ho Taa o4 . MeTpo (G. Mettraux), MefyHapoZHu 3/10CTOPCTBA M aj XOK
TpubyHanu (International Crimes and the ad hoc Tribunals) (OUP, 2005) nowupoKo ce cmeTa Aeka ja ondaka gedunHuumjata Ha 06U4ajHOTO NPaBo; co oBaa
AeduHuumja umsmamnTe ce AedUHUPAAT KaKo ,INLA KOULLTO He Ce UM NOBEKE HE Ce YeHOBM Ha 6OpBeHM CUAM UM HA OpraHM3vMpaHa BOeHa rpyna KojalwTo
npunara Ha efHa og, cTpaHuTe Bo KOHGAMKTOT. Bo IHL mocTom npesymuuja BO KOPUCT Ha 3aluTuTaTa v Bo YieH 50(1) og JonosHUTENHUOT NpoToKoA | ce Benu
Aeka ,,[Bo] cnyyaj Ha COMHEXK 3a Toa Aa/iM HEKOE INLE e LMBUA, Toa nLe Ke ce cmeTa 3a umsun”. Bugete u E. Buamwpacr (E. Wilmshurst) u C. Bpo (S. Breau),
MepcnekTvBa Ha cTyamja Ha MefyHapoAHWOT KOMUTET Ha LipBeHMOT KpCT 3a 06MyYajHOTO MefyHapoaHO XyMaHUTapHo npaso (Perspective on the ICRC Study on
Customary International Humanitarian Law) (CUP, 2007), ctp. 10 — 11, 111 - 112, 406.

(%) NaKo e oA CyLITUHCKA BAXKHOCT 3a NMPUHLMMNOT Ha AUCTUHKUMja HAa MefyHapOAHOTO XyMaHWTapHO NpaBo: BO CTyAMjaTa Ha MefyHapoAHUOT KOMUTET Ha
LipBeHMOT KpcT 3a 06M4ajHOTO MefyHapoAHO XyMaHUTapHO NpaBo BO Npasuo 1 ce HaBeaysa AeKa: ,CTpaHWUTe BO KOHPAIMKTOT MOpa BO CEKOe Bpeme Aa npasaT
pasnuka mefy umBuan 1 BojHULM [J. XeHkepTc 1 J1. Jocsana-bek (J. Henckaerts & L. Doswald-Beck), O6uuyajHo mefyHapogHo xymaHutapHo npaso (Customary
International Humanitarian Law) (CUP, 2005)].

(*) Bo BoBeaHaTa ogpesnba [24] og [K e HasegeHo: ,MoTpebHO e Aa ce BOBEAAT 3ae4HNYKM KpUTEPUYMM BP3 OCHOBA Ha KoM Ke ce npudaraat bapaTtenmte Ha
MefyHapoAHa 3aliTuTa Kako JiMLa KOULITO MM UCMOHYBAaT YCI0BUTE 3a cyncuamnjapHa 3alwTtuta. Tue Kputepuymu Tpeba Aa ce u3sneyar og mefyHapoaHuTe
06BPCKM COMNACHO MHCTPYMEHTUTE 338 YOBEKOBM NpPaBa U NPAKTUKWTE LITO NOCTOjaT BO 3eMjUTe-4NeHKN.” He3aBUCHMOT NpaBeH 3actanHuk MeHrosu (Mengozzi)
8o Diakité HaBeayBa Aeka e jacHo og, nogroTemTenHaTa paborta AeKa ,MOMMOT Ha CyncuamnjapHa 3alTuTa e U3BeLeH o4 MefyHapoAHUTE MHCTPYMEHTHU LITO ce
ofHecyBaaT Ha YoBeKoBUTe Npasa“.
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€ J0BOJIHO CaMo Aa Ce NPeKMHe y4ecTBOTO BO HACWU/CTBATa; IMLETO MOPa Aa Npe3eme YeKopM 3a aKTUBHO Aa ce
nckayun ().

MocTojaT ronem 6poj HaLUMOHaNHM OANYKM KOULITO o OTC/IMKYBaaT 0Boj NpwucTan. Bo ZQ (serving soldier) (*°)
TpubyHanoTt 3a a3un 1 umurpaumja Ha ObeanHetoto Kpancrtso (TAMOK) nocouyBa AeKka BO MefyHapoAHOTO
XYMaHUTapHO NpaBo, GaKTOT LWTO BOjHUKOT He € Ha [O/IKHOCT UK e Ha bonesyBatbe, He ceKkorall pesyaTupa
CO CTaTycC Ha umBuAa. TpbyHaANOT NOCOYYBa Ha MCKA30T Ha AnenaLMoHNOT coBET Ha MefyHapoAHMOT KpUBUYEH
cyA 3a nopaHeluHa Jyrocnasuja (MKCJ) KojluTo HaBeAdyBa BO cay4ajoT Prosecutor v Blaskic (*°) Bo ctas 114 aeka:
,CneumdunyHaTa cuTyaLMja Ha *KpTBaTa BO BPEMETO KOra Ce U3BPLUYBaaT KPUBMYHUTE Aena [BOEHM 310CTOPCTBA
WM 310CTOPCTBA NPOTUB YOBELUTBOTO] HE MOXKe Aa buae oaydyBayKa 3a HEj3SMHMOT CTATYC Ha LUBUA UK
HeumsuAa. JOKONKY ULLETO HABUCTUHA € Y/IEeH Ha BOOPY)KEHA OpraHu3aumja, GaKToT WTO HE € BOOPYIKEH UK
He e Bo 6opba BO BpeMETO Ha M3BPLUYBakbe Ha KPUBUYHUTE AeNa, He My A0AeNyBa CTaTyC Ha umsua.” Bo HV
and Others, Buwuot TpnbyHan Ha ObeamHeToTo KpasicTBO 3aKny4yyBa AeKa AedbuHuUMjaTa 3a UMBUA He Tpeba
Oa ondakKa ,,HMKOj KOjLITO e BK/y4eH BO BOOPYKEH KOHOAMKT, a Toa ondaKka Y1eHOBU Ha BOOPYKEHU CUAN AN
Ha noaunumjata (*'). MefyHapoaHMoT KomuTeT Ha LipseHnoT KpcT (MKLLK) rv TosikyBa LUMBUAKUTE BO BOOPYXKEHU
KOHQIMKTU KOMLUTO He ce o, MefyHapoaeH KapaKTep KaKo ,CUTe ML KOULITO He Ce YNEeHOBW Ha APMKaBHUTE
BOOPYKEHWU CUN UAN HA OPraHU3NPAHUTE BOOPYIKEHW FPYMNM HA HEKOjA 04 CTPaHUTE BO KOHOAMKTOT.

1.5.5. [danuv TepMUHOT ,,UMBUN" I’ UCKNIYyUYYyBaA CUTE YNE€HOBU HA
BOOpPYKEeHUTe CU/IM U Ha noanymjata?

3emajku npeasua aeka CMEY cmeTa AeKa 3HAYEHETO Ha KAYyYHUTE TepMUHK Tpeba ro OTCNKYBa KOHTEKCTOT
BO KOjLUTO Ce MNojaByBaaT M HAMeHaTa Ha NpaBuMaaTa o4, KouwTo ce gen (Diakité, cta 27), MoKebu TepMUHOT
,LMBUA" [,03BO/IYBA NOLWMPOKO 3HAYEHE 3a Aa M ondaTh CUTE KOMLLTO He Ce BOjHULLM AN He ce Bopum uam
CuTe OHMe KouwTo ce hors de combat (Hadeop 00 bopbeHu dejcmea). Taka, Ha NpUMep, HAaCNPOTU ounrieaHaTa
nosuumja BO MefyHapoAHOTO XYMaHUTAPHO NPaBo, Y1IeH HA BOOPYIKEHUTE CUAM AW HA NMOAMLMCKA Cy»Kba
KOjLWTO 61 ce cooUM CO peasiHa ONACHOCT Aa NPETPNM CEPMO3HA NOBPEeAa CamMo AOAEKa € BOH LO/IKHOCT BO
pervoHoT nam obnacta Ha NOTEKNO, BEPOjAaTHO € MOXKHO Aa M UCMO/IHYBA ycioBuTe. Cnopes pasMmucyBakbeTo
npMMeHeTo BO cay4ajoT Diakité, moxke fa ce cmeTa geka CyooT MMan CTaB AeKa Ha TePMUHOT Tpeba aa my

ce pgage pakTnuka gedmHUUMja, a He A ce reja Ha Hero Kako 3@ 03HavyBa NPeTxo4HO 3aMUC/IeH NPaBeH
cratyc (*?).

1.5.6. [anu camo uneHysar€e BO BOOPYKEHa rpyna e A0BOJIHO 3a Aa
ce UCKJ/y4M CTaTyCOT Ha UMBUN?

Cnopepa, pasmucaysareTo Ha CMEY so B and D, (%), He 61 61Mno npaBUIHO eAHOCTaBHO Aa ce U3Beaysa
3aK/Iy4OK 3a CTAaTyC Ha HeLMBWUA CaMO Of, HEFOBO Y1eHYBake BO BOOPYXKeHa rpyna. Bo B and D, KojawTo ce
opHecyBa Ha NPUMeHaTa Ha Knay3ynuTe 3a UCKydyBakbe o cTaTyc Ha 6eraneu, Bo K, CypoT ogbusa Aa
HanpaBy aBTOMATCKa acMMuaaumja bmuno Bp3 ocHOBA Ha pe3onyumuTe Ha CoBeToT 3a 6e3beaHocT Ha OH nan
Ha UHCTPYMeHTUTE Ha EY npudaTteHn Bo pamku Ha 3aefHMYKaTa HaZBopeLlHa 1 be3begHocHa NOUTUKA.

Bo cTtaB 89 oa, B and D, CMNEY HaBeayBa AeKa HEMA AMPEKTEH oAHOC mely AedUHULMjaTa 32 TEPOPUCTUYKN
aKT BO 0BOj maTepujan n [K ,,BO KOHTEKCT Ha LlesiuTe KOH Kou ce cTpemn”. Cnopes, Toa, ,,He e onpasaaHo
HaZNeXXHUTe BNACTW, KOra 04/1y4yBaaT 3a MCKIy4YyBakbe Ha oapeaeHo Anue of fobusarbe cTatyc Ha beranet,

(%) Bo npecypgara og 1 jyam 1997 r., Kalac v Turkey, 6apatbe 6p. 20704/92, ECHIN HaBeayBa AeKa ,Npy u3bupareTo BoeHa Kapuepa, r. Kanay ceecHo npudatun
CUCTEM Ha BOEHA AMCLMMIMHA KOjaLuTo Mo camaTa CBoja Np1poaa MMNAWLMPa BEPOjaTHOCT 3a OrpaHnyyBatba Ha HEKOM o4, NpasaTa u cnoboanTe Ha
NpUNagHULMTE HA BOEHUTE CU/IM KOMLLTO HE € MOXHO Aa Ce HAMETHAT Ha LMBUAHU MLa“; BUAETE UCTO Taka U npecyaa Ha ECYM oa 8 jyHu 1976 r., Engel and
others v the Netherlands, 6apatba 6p. 5100/71 v apyrv, ctas 57. Bo noonwTta cM1cia, MefyHapogHOTO NPaBo 33 YOBEKOBM MpaBa cé NoBeKke CMeTa AeKa,

BO OZLHOC Ha CUTyaLMUTe Ha BOOPYXKEH KOHMAMKT, MefyHapoAHO XyMaHWUTapHO NPaBo MMa AOMNONHUTENHA YN0ra U BCyWHOCT e lex specialis: Buaete OpHa
Bex-Hadranu (Orna Ben-Naftali) (ed.) MefyHapoaHo XxymaHWTapHO nNpaBo 1 mefyHapoAHO NpaBo 3a YOBeKOBW npaga (International Humanitarian Law and
International Human Rights Law), OUP, 2011, cTp. 3 — 10.

(*) TpmubyHan 3a a3unn u umurpaumja (OK) (npetxoaHuk Ha BTOK), npecyza og 2 sekemspu 2009 r., ZQ (Serving Soldier) Iraq v. Secretary of State for the Home
Department, CG [2009] UKAIT 00048.

(%°) ICTY, AnenaumoHeH coser, npecyaa og, 29 jynun 2004 r., Prosecutor v Blaskic, cnyyaj 6p. IT-95-14-A.

(>*) HM and others, op. cit., fn. 26 umTnpaHo u Bo npecypata ZQ (serving soldier), op.cit. fn. 49.

(°2) C. Bauloz, op. cit., fn. 23, TBpau Aeka ,Tpeba Aa ce npeTnoynTa GakTUUKa AedUHMLMja HAMECTO GUKCHM NPaBHM KaTEropmu WTo ce GoKycMpaaT Ha NpemHory
cTporu cratycu®.

(°%) CNEY (fonem cyackm coset), npecyaa og 9 Hoemspw 2010 r., Bundesrepublik Deutschland v B and D, 3apyseHu caydam C-57/09 n C-101/09.
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[...], Aa ja 3acHOBaaT cBOjaTa 0A4/1lyKa CamMo Ha Y/ieHyBaHEeTO Ha TOa /ML BO OpraHM3alLMja KojalwTo ce Haora

Ha CNMCcoK NpudaTteH HaZBOP 04 pamKaTa BocnocTaBeHa co [AnpeKTuaata“. BKayyyBaHeTo BO CNIUCOK UK

BO M3HeceHa AedpuHMLMja HE MOXKe 4@ 3aMEHU UHAMBUAYANHA NPOLLEeHa Ha KOHKPeTHUTe dpakTu. HUTy nak
,YUYECTBO BO aKTMBHOCTM Ha TePOPUCTMYKA rpyna [...] He cekoraw 1 aBTOMATCKM cnafa BO paMKM Ha OCHOBaTa 3a
WCKNY4yBaHETO YTBPAEHO co [MpeKTnsata“.

1.5.7. MNokasartenu 3a cTaTtyc Ha UMBUN

Mopa npeTnocTaBKa AeKa HeEMa aBTOMATCKO YCBOjyBakbe Ha geduHuMLMjaTa og MefyHapOoAHOTO XYMaHUTaPHO
npaBo WM 04, Koe 610 APYro HeNMoBP3aHoO Te/1I0 Ha NPaBHM HOPMW U JeKa HAMeCTOo Aa NOoCTanu Ha CANYeH
HauuH Kako Bo B and D, CMEY 6apa ,uenocHa uctpara Ha CUTe OKOJIHOCTU 3a CEKOj NoeAuHeYeH cayydaj”,
cnefHUTe NoKasaTenn (KOMLITO He Mopa Aa Ce YCOraceHn eAeH co Apyr), MoXKe Aa buaat o NoMoLL:

e LlnBnAn e nue KoewwTo He e cTpaHa BO KOH(IMKTOT U eHOCTaBHO CaKa Aa NPOAO/XKM CO HOPMANHUOT TEK Ha
YKMBOTOT U NOKpaj cocTojbata Ha KOHGNKT.

¢ Toa LWITO HEKOE INLE HE € BOOPYKEHO He e A0BOJIHO 3a Aa buae cmeTaHo 3a UMBUA; NOKPaj Toa Tpeba aa
6u1ae 1 HeyTPasHO BO KOHOAMKTOT.

e MasiKy e BEpOjaTHO /IML,aTa KOMLITO CBOEBOJIHO YYECTBYBAAT BO BOOPYKEHM rpynn Aa b1uaat cMeTaHu 3a
LUMBUAN.

e [ledbmHMuMjaTa 3a LLMBMA CE YMHUM MMa 3 LLeN Aa TY UCKIYYM iMLaTa WTOo y4ecTBYBaaT BO BOjHA U cnopes, Toa
ondaka MLa KOMLITO He y4ecTByBaaT UM He BU yyecTByBasie akTUBHO BO HEMpPWjaTeNcTeaTa.

e Tpeba ga ce UCTpaXky yaoraTa Ha NoeAMHeLOT BO opraHusauujaTa. Tpeba aa ce 3eme npeasua fanu
noeAnHeLOT AejcTeyBan (unm 6u gejcteysan) noa npucuna. Of apyra cTpaHa, Tpeba Aa ce 3eme npeasua,

W fieKa, Ha NpuMep, HaBUAYM UMBUAHOTO NOIMTUYKO 3aCTAMHULLTBO BO BYHTOBHUYKM HEMUPU MOXKe A3 buge
0ArOBOPHO 33 0A4/1YKM KOU pe3ynTatmpaart co ybucrea.

e MoeAnHLM KOULWTO paboTaT 33 BOEHW MHCTUTYLMK, BKNYYYBajKM BOEHM BONHULM, MOXKAT 43 MMaaT
NOTELKOTMM 4@ BUAAT CMeTaHM 3a LMBWUAW, AyPU U ako Bune 0b6Bp3aHK Aa rv cneaaT BOEHUTE NpasBuaa Ha
KOMaH/yBakbe.

e [loeaumHeL, KOjLUITO MMa LUMBWIIHA 33434a BO apMKjaTa, KaKo LUTO e JOKTOP, MOXKe A3 ce CMeTa 3a LiMBUA OCBEH
aKo paboTHOTO MECTO BK/ly4yBa M BOEH YMH.

* Hemar€TO BOEH YMH MOXKE Aa My ONeCHM Ha IMLETO Aa AoKaxe de facto ctaTyc Ha LMBUA.

e YneH 43 32 apMUCKUTE cman o4 JoNONHUTENHMOT NPOTOKON Ha MeHeBCKMTE KoHBeHUMM og, 12 asryct 1949
roAMHa, KOjLWITO Ce O4HEeCyBa Ha 3aliTUTa Ha KPTBUTE 04 MefyHapoaHWU BOOpYXKeHU KoHGANKTM (MpoTokon 1),
8 jyHn 1977 rogmHa, rv UcKnyyyBea o4 AeduHuUMjaTa 3@ BOEHU CUU ,,MeANLMHCKMOT NEPCOHaN U KanenaHuTe
ondateHun co YneH 33 og TpeTaTa KoHBeHUMja“. ADMUCKM [IOKTOP KOjLITO HE € BOjHMK MOMKe Aa Ce CMeTa AeKa
M3BPLUYBA BO CYLUTUHA XyMaHMTapHa, @ He BOeHa 06BPCKa, MPOMOBMPAjKM o MPABOTO HA KMBOT 3aLWITUTEHO
co Mosenbara u EKYM (*4).

e BusyesnHaTa nepuenuuja e eaeH o KpUTepuymuTe 3a npernosHaBake Ha LMBUNTE U HUBHO Pa3/IMKYBakbe Of,
BOjHMUMTE. 3a YTBPAYBakb€ Ha CTAaTycoT, NOTpebHOo e 4a ce UCMMTa Camo LO/IKHOCTA Ha /IMLLETO BO HELIMBUAIEH
CTATyC W NpaLakbeTo Aann INLETO MOXKe Aa ce MAEHTUOMKYBA KaKo HELMBUA NPU HETOBOTO BpaKakrbe.

1.5.8. lMpoueHa 3a uaHMHara

Tpeba ga ce Mma Ha ym AeKa, Npu NpoueHaTa Ha cuTe baparba 3a MefyHapoaHa 3alWTuTa, CyaoBuUTe

M TpnbyHanuTe rnaBHO Pa3MMUC/IYBaaT 3a XMMOTETMYKATa ONACHOCT NPU BpaKkatbeTo, OAHOCHO KaKBa ke buae
cuTyaumjata Ha bapaTenoT ako buae BpaTeH BO CBOjaTa 3eMja Ha NoTeKno. MpaluaraTta 3a Toa A4aNU HEKOj
npeTxoaHo 6 UMBKUA UK BOjHUK/BopeL, HeMa HEOMXOAHO Aa YTBPAAT Aa/M TOa IMLE MO BpaKarbeTo Hasasa,
Ke Buae (MM ke ce cmeTa geka Ke 6mae) umsma uam BojHMK/6opel,

(°*) Bugete, Ha npumep, Komucuja 3a 4oBeKOBM Npasa, ognyka og 10 jyan 1984 r., Stewart v UK, 6aparbe 6p. 10044/82, ctas 15, ,KOHLENTOT AeKa ceune npaso
Ha YKMBOT Ke Bue 3alTUTEHO CO 3aKOH" Ha/IOXKyBa Ap)KaBaTa He CamMo Aa Ce BO3APKM Aa [1efa Ha ¥KMBOTOT ,,CO YMUCIA“, TYKY U Aa Npe3eme COOLBETHM
YeKopwu 3a Herosa 3awTuTta. OBOj CNyyaj ce oaHecyBalle Ha NpumMmeHaTa Ha YneH 2(2) og EKYIM.
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1.5.9. Bo cnyyaj Ha cOMHex

[oKonKy ce 3a3eme GaKTUUYKM NpUCTan BO OLHOC Ha Toa 4a/iv HEKoe AnLe e LMBUA (04HOCHO Aann 6u 6uno
LMBMA NpU BpaKkakbeTo Has3az), Toraw Tpeba Aa ce Aaae BaXKHOCT Ha NPUHUMNOT AeKa, Aa ro uutupame yieH 50
oa, JononHutenHnot npoTokon | co Hacnos ,JednHnumja 3a uMBUAK U LMBUAHO HaceneHne" Bo noa-ctas 1: ,,B0
CNly4aj Ha COMHEXK 3a Toa [a/1M HEKOE /INLE € UMBUA, TOa nLe Ke ce CMeTa 3a UmBua“.

Benrnckmnot CoBeT 3a NpOLLECHO NPaBo 3a CTpaHUM (°°) HaBeAyBa AeKa BO o4HOC Ha bapaTten KojwTo
copaboTyBan co BAaCTMTE 3a a3nmn BO 0bua, Aa AOKaXKe NpaBo, MOCTOEHETO Ha KaKBO BUI0 cOMHeBake Tpeba
Aa buae Bo KOPUCT Ha Toa IMLLETO A3 Ce CMeTa 3a LUBUA.

1.5.10. MopaHewHU BOjHULU U NPUCUANIHA perpyTaumja

Bo oaHOC Ha nopaHeluHWTe BOjHULM (BKAYYyBajKkM v AeuaTa BojHMUM), Tpeba Aa ce 3eme npeasua, AeKa
HameHaTa Ha [IK He e Aa BoBeAe AONOMAHUTEIHM KNay3yau 3a UCKAYYyBatbe, TYKY Aa Ce ogpeaat anuaTa Ha
KOMLUTO UM e noTpebHa 3aLTuTa. 3emarbeTo Npeasus Ha Kiay3ysa 3a UCKIyYyBakbe BoobuyaeHo Tpeba aa
ce NpaBu NoAoLHa BO NpoLecoT. HauMoHanHWOT cyA, 3a a3ua Ha OpaHuuja, BO e4eH C/1yyaj Ha NopaHeLleH
ABraHUCTAHCKM BOjHMK WITO ja HANyLWTWA aBraHWCTaHCKaTa apMuja, yTBPAMA AeKa TOj MOXKe [a ce CMeTa 33
umsmn (°°).

YHXUP ro npenopayysa caegHWoOT npucTan:

Bo BpCKa CO TOa, TEPMUHOT ,,uMBUA" BO YneH 15(B) He Tpeba fAa Cyu 3a UCKyYyBarbe Ha NopaHeLwHuTe
BOjHMLM KOMLUTO MOKaT [1a MOKakaT [eKa Ce OTKaXKa/e 0/, BOEHUTE aKTUBHOCTU. DaKTOT LWUTO HEKO]
noeamHew, 6U1 BOjHMK BO MMHATOTO HE ja UCKYYyBa 3a40/KUTE/IHO MOMKHOCTA 3a Herosa/Hej3nHa
MefyHapoAHa 3aluTMTa ako Toj/Taa BUCTUHCKM U TPAjHO Ce MMa OTKaXKaHO Of, BOEHWUTE aKTUBHOCTU.
KpuTepuymuTe 3a ogpeayBarbe Ha TOa Aa/iv HEKOE /IMLE ro 3340B0/1yBa OBOj YC/10B Ce AePUHMPaHM of,
M3BpLIHKMOT KoMUTET Ha YHXLIP (*7).

TyKa ce HarnacyBa AeKa NopaHelleH BOjHUK, 0COBEHO aKo NPETXoAHO bUn aen of, APKaBHUTE BOOPYIKEHU CUH,
Cé ywTe MOXKe Aa ce CMeTa 3a BOjHUK NPV HEroBOTO BpaKakbe.

Bo BoamyoT 3a a3un u xymaHuTapHa 3awTtuTa og, 15 maj 2013 rognHa, MUHUCTEPCTBOTO 3a MMUTpaLuja,
6e36eaHocT 1 npaso (Home Office) HaBeayBa AeKka camo OHME LITO BUCTUHCKM HE Ce BOjHULM, OAHOCHO OHUE
KOMLUTO He ce CTpaHa BO KOH(AMKTOT, ' MCNOMHYBaaT YCA0BUTE 3a 3aWTUTA cornacHo 15(): ,Toa moxe Aa
BK/ly4yBa NOPaHELIHWN BOjHULM KOULITO BUCTUHCKM U TPAJHO CE MMAAT OTKAXKaHO Of, BOOPYIKEHW aKTUBHOCTM

Bo noonwTta cmucna, bapaTen KojwTto Hacuna 6un perpytupaH (°8) Kako BojHUK/6GopeL,, Co Toa He ro ryéu
CTATYCOT Ha UMBWA, TYKY, KaKO BO C/Iy4ajoT Ha Ael,a-BOjHMULM, 33 Aa Ce pelln npallakbeto, npucranoT Tpeba aa
buae noseke GOKycMpaH Ha paKTUTE CIMYHO KaKo Toj Ha CIEY Bo B and D: Bugete 1.5.6 norope.

1.6. Cepuo3Ha M noegMHEYHa 3aKaHa

CornacHo uneH 15(8), 6apatenoT Tpeba Aa NOKaKe peanHa ONacHOCT Aa NPeTPNM Cepro3Ha 3aKaHa 3a
Henpaeaa, HO He 3a40/IKUTETHO 32 KOHKPETHM AejCTBa Ha HaCM/ICTBO. 3aKaHaTa ce CMeTa 3a MHXEPEHTHA Ha

(%) Conseil du contentieux des étrangers/Raad voor Vreemdelingenbetwistingen (Benruja), npecyaa og 4 aekemspw 2007 r., cayyaj 4460.

(°°) CNDA (PpaHumja), npecyaa oa 24 janyapw 2013 r., M. Miakhail 6p. 12018368 C+.

(%) YHXLP, U3jasa 3a cyncuamnjapHa 3awTuta cnopes JupekTtneata 3a kBanudukysarbe 3a 3alwtuTa Ha EK 3a niyfe 3arpo3eHmn of HeCeNeKTUBHO HAaCUNCTBO
(Statement on Subsidiary Protection Under the EC Qualification Directive for People Threatened by Indiscriminate Violence), jaHyapu 2008, cTp. 7. [locTanHo Ha:
http://www.refworld.org/docid/479df7472.html.

(°%) Tpeba aa ce HanpaBy pas/iMKa Mefy MLa PerpyTMpaHm Cnopes 3aKoHWTe Ha 3emjaTa Ha NoTeko (Kage WTo moskebu BoeHaTa cnyxba e 068p3yBayka)

M IMLATa KOWLLUTO Hacu/a CTaHase Aen Of, BOOPY!KEHA rpyna npoTuB CBOja BoAja: NorneaHeTte gononHutesHo YHXLP, Hacoku 3a mefyHapoaHa 3awTura 6p. 10:
Tepaerbe 3a CTaTycoT Ha BeranuuTe BO BPCKa CO BoeHaTa cayx6a Bo KOHTEKCT Ha uneH 1A (2) og KoHseHuwjaTa og 1951 roamHa u/wunm MpoTokonot og 1967
roAMHa Koj ce OAHECYBa Ha CTaTycoT Ha beranuwuTe (Guidelines on International Protection No. 10: Claims to Refugee Status related to Military Service within the
context of Article 1A (2) of the 1951 Convention and/or the 1967 Protocol relating to the Status of Refugees), 3 nekemspw 2013 r., oco6eHo crasosu 35 —41.
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onuwiTa cuTyaLmja Ha KOHOIMKT 1 3aToa BO CYLITMHA OBaa ogpeaba ondaka NoOoNLWTa ONacHOCT 3a HenpaBaa
OTKOJIKY unieH 15(a) unu (6): Bugete Elgafaji, ctrasosu 32 — 34. Bo ctaB 45, CIEY HaBeayBa:

Bp3 ocHoBa Ha Toa, CyaoT (lonemnoT cyacku coseT) oanyun: Ynen 15(8) og Aupektnsata Ha CoBeToT
2004/83/E3..., BO BpcKa co uneH 2(a), Tpeba Aa ce NpoTONKYBa CO CNEAHOTO 3HaYeHe:

- MOCTOEHETO Ha CEPMO3HA U NOeANHEYHA 3aKaHa Mo KMBOTOT UM IMYHOCTA Ha BapaTenoT Ha
cyncuamnjapHa 3alwTuta He e NpeameT Ha YCI0BOT BapaTenoT Aa U3Hece AoKasuM AeKa Toj/Taa
€ KOHKpeTHa Len nopaam GakTopw LUTO Ce OAHECYBAaT Ha HEroBUTe/Hej3MHUTE IMYHM OKOTHOCTY;

- MOCTOEHETO Ha TaKBa 3aKaHa MOXe BO UCKAYYUTENIHWN CUTYaLLMK Aa Ce CMETa AeKa Ce jaByBa OHamy
Kajie WTO CTEeMEeHOT Ha OMLUTO HaCKU/CTBO CO KOj Ce KapaKTepusnpa BOOPYKEHNOT KOHOANKT LWTO

ce ofiBMBa NO NpoLeHa o4, HaAIeKHUTE HaLMOHaNHW BNACTW Npej, Kou ce noaHecysa bapakbeTo 3a
cyncuamnjapHa 3alTnTa Uan oA, CyaoBUTe Ha 3eMja-y/ieHKa 40 KOMLITO ce yrnaTyBa oAJ/lyKaTa 3a oabuBatbe
Ha TakBOTO baparbe — I0CTMUIHAN TONKY BUCOKO HMBO LITO Ce AaBa 3HauMTeNHa OCHOBaA /Jia ce BepyBsa

[AeKa UMBUNOT, OKOKY Buae BpaTeH BO 0AHOCHATa 3eMja UK, BO 3aBMCHOCT 0f, C/1y4ajoT, BO OAHOCHUOT
pervoH, b1 ce coo4mMn CO peasiHa ONacHOCT, CaMO BP3 OCHOBa Ha CBOETO NPUCYCTBO Ha TepuTopumjaTta Ha
3emjaTa UK pernoHoT, Aa buae npeameT Ha TaKBa 3aKaHa.

1.6.1. OnwTa ONAacCHOCT U KOHKPETHA ONacHOCT

JacHo e og aHanusaTa Ha CIEY Bo Elgafaji neka noctoereto Ha CepMo3Ha M NoeAnHEeYHa 3akaHa no KMBOTOT
WM IMYHOCTa Ha BapaTesioT He e NpegMeT Ha YCN0BOT BapaTenoT 4a U3Hece A0KasM AeKa Toj/Taa e KOHKpeTHa
Len nopaau GakTopu WTO ce OAHECyBaaT Ha HEroBUTE IMYHK OKONHOCTU. MoXe Aa ce cmeTa Aeka 6apaTenot
€ BO OMLUTA ONACHOCT O, TAaKBA 3aKaHa aKo, BO UCKNYYUTENTHU CUTYaL MU, HUBOTO HA HECENEKTUBHO HAaCUICTBO
CO KOe Ce KapaKTepu3npa BOOPYKEHMOT KOHGAUKT LOCTUTHE TONKY BUCOKO HMBO LUTO Ce aBa 3HAaYUTeIHA
OCHOBa A3 Ce BepyBa ZeKa LMBMAOT b1 ce cooYMn Co peasiHa ONacHOCT, CaMo BP3 OCHOBA Ha CBOETO
NPWCYCTBO BO pesieBaHTHaTa 061acT UauM pernoH, ga buge npegmeT Ha Takea 3akaHa. Co gpyru 36oposu,
LJMHAMBUAYaNn3aumjaTa” noTpebHa 3a Aa Ce NOKaXKe AeKa 3aKaHaTa e ,MHAMBUAYa Ha", MOXKe 43 Ce NOCTUTHE
AN NPeKy GaKTopM Ha ,KOHKPETHA ONACHOCT" KOMLUTO Ce MOBP3aHM CO KOHKPETHM 0COBEHOCTU UM OKONTHOCTM
Ha IMLLETO, AW NAK NPeKy GaKTOpM Ha ,0MNLITA ONACHOCT” WTO NPOU3NEeryBaaT o4, UCKNyYUTeIHa CMTyaumja Ha
MHOTY BUCOKO HMBO HA HACK/ICTBO.

1.6.2. KoHuenT Ha ,Ain3ravyKka cKkana“

CornacHo uneH 15(B), Toa 4anun NMLETO NPUIOXKYBA AOKA3W 33 ONLWWTA UK 32 KOHKPETHA ONacHOCT He Tpeba
Oa ce cmeTa 3a nogenba Ha ABa pasnMyHM efiemeHTU. Hamecto Toa, CINEY ob6jacHyBa HELWTO LWTO ce HapeKyBa
KOHULENT Ha ,In3rayka ckana“, o4HOCHO feKa:

KOJIKY noBeKe 6apaTenioT MOXKe [a NOKaXKe AeKa e KOHKPETHO 3acerHaT nopaan GakTopu LWTo ce
ofHecyBaaT Ha HEroBMTe JIMYHM OKOIHOCTU, TOJIKY € MOHUCKO HUBOTO Ha HeCeNIeKTUBHO HACU/ICTBO
noTpebHO 3a Aa ' UCMONHM YCN0BUTE 3a cyncuanjapHa 3awTuta” (Elgafaji, ctas 39; Diakité, ctas 31).
McTOo TaKa BaXKM M CMPOTUBHOTO: BO UCKYUUTENHW CUTYaLLMW, HUBOTO HA HACU/ICTBO MOMKeE A3 AOCTUTHE
TOJIKAaB MHTEH3MUTET LITO LMBU/IOT, CAMO BP3 OCHOBA Ha CBOETO MPMCYCTBO Ha TEpUTOPUjaTa Ha OAHOCHATa
3emja UM pervoH, bu ce cOOHM CO peasiHa OMACHOCT Aa buae NnpeameT Ha cepuo3Ha nospeaa (cTas
43). CypoT yTBpAMA LeKa OBa TO/IKYBakbe He e KOHTPAAMKTOPHO Ha [ToralHaTa] BoBegHa oapeanba 26 og,
[OnpeKTnBaTa; TEKCTOT Ha ogpeabaTta 403B0/TyBa MOMKHOCT 32 TaKBa UCKAy4YMTENHA cuTyaumja (*).

Co nomoL Ha KOHLEeNTOT Ha /in3rayka ckana, CMNEY ycnesa Aa rv ypaMHOTEXM NoeAMHeYHaTa 3aKkaHa
M HecesIeKTMBHOTO HACK/CTBO M Aa NOjacHM Kako Tpeba aa ce KopucTy oapenbaTa Ha HAUMH KOj e COOABETEH 3a
KOHKPETHWUOT CNyYaj.

() E. Uypau (E. Tsourdi), ,Kakea 3awmuma 3a auya wmo 6ezaam 00 HecenekmusHo Hacuacmeo? BaujaHuemo Ha eeporickume cy0oeu ep3 pexumom Ha EY
3a cyncudujapHa 3awmuma (,What Protection for Persons Fleeing Indiscriminate Violence? The Impact of the European Courts on the EU Subsidiary Protection
Regime’, Bo [i. Kantop (D. Cantor) u XK. ®. fiypujy (J-F Durieux) (eds), op.cit., ctp. 277.
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Moske fa ce 3abenexku, geKa chakareTo Ha ,,onwTaTa onacHocT” og ctpaHa Ha CIEY e canyHo co Toa

BO NnpeceaeHTHO nNpaBo Ha ECYIM Bo ogHoc Ha uneH 3 og, EKYM, 3a moxHOCTa noegmHeuoT ga buae Bo
peasiHa ONacHOCT 04, CEpMO3Ha NoBpesa CaMo NopaamM CBOETO MPUCYCTBO BO AaZleHa CUTyalnja KojalTo ce
KapaKTepumamnpa co UCKNYYUTEIHO BUCOKM HMBOA Ha HacuncTeo. Bo NA v UK (%) Bo cTaBosuTe 115 — 116, ECHN
HaBeAyBa:

115. Op ropecnomeHaTtaTta aHa/aM3a Ha HErOBOTO NpeceeHTHO NpaBo nNpowusnerysa Aeka CyaoT HMKoraww
HEe ja UCKNYYMA MOMKHOCTA OMLTaTa CMTyaumja Ha HAaCMCTBO BO 3eMjaTa Ha oapeauwiTe aa buae co
[OBONIEH MHTEH3UTET 3a Aa Nogpa3bupa AeKa HeroBo BpaKkarbe BO Hea 61 3HaYes10 NpeKpLUyBakbe Ha
uneH 3 og KoHeeHuujaTa. Cenak, CyaoT 61 NPUMEHW/ TaKOB NPUCTAN CaMo BO HajEKCTPEMHUTE C/lyyaun
Ha OMLUTO HACWJICTBO, Kaje LITO MOCTOM peasiHa ONacHOCT Of, HeMpaBeaHO NocTanyBake Camo €O Toa
LUTO NMLLEeTO 61 BUNO M3N0KEHO HA TAKBO HACMICTBO MPU BPaKakbEeTO.

116. MefyToa, BO UCKAYYMTENHM CNy4am Kora 6apaTenoT TBPAM AeKa € YeH Ha rpyna KojaluTo

€ CMCTeMaTCKM U310XKyBaHa Ha HenpaBeaHOo noctanyBake, CyaoT cMeTa AeKa BO Urpa Baerysa
3aWTuUTaTa cnopeg YieH 3 of KoHBeHUMjaTa, Kora bapaTenoT foKaXKyBa AeKa NOoCTojaT CepuosHu
NPUYMHK A3 Ce BepyBa BO NOCTOEHE HA CMOMeHaTaTa NpaKTUKaTa U BO HEFrOBOTO YJieHyBake BO
3acerHaraTa rpyna (Bugete Saadi v. Italy, cnomeHato rope, ctas 132). Bo Tve okonHocTu, CyaoT Hema

42 MHCUCTMpPa BapaTenoT Aa AOKaXKe NOoCToere Ha AONONHUTENHM nocebHM obenexkja LOKOKY Toa 61

ja HanpasuWao HeocTBap/iMBa 3awWwTUTaTa cnopes YneH 3. OBa ke buae yTBPAEHO 3eMajku ro npeasusa
MCKa3oT Ha bapaTtenoT 1 MHPopmaLmmTe 33 CUTyaLMjaTa BO 3eMjaTa Ha oA peamLLTe BO OAHOC Ha rpyna 3a
Koja cTaHyBa 360p (Buaete Salah Sheekh, cnomeHato rope, ctas 148).

Bo cnyuajot Sufi and EImi v. UK, ECYI noHaTamy nojacHyBa [eKa NpMmeHaTa Ha 0BOj npucTan 6u ro BKAydyBana
1 (TaKaHapeyeHMOoT) KPUTEPUYM Ha IM3rayvka ckana. ECHIM noTepam AeKa, Kako NPBO, aKo ce YyTBPAM ONacHOCT
CMPOTUBHO Ha YneH 3, ,,0TCTPaHyBakeTO Ha HapaTenoT Ke 3HaUM U NPEKpPLUYBabe Ha 0BOj Y/ieH 6e3 pasnmKa
Oanv NpuyYMHaTa 3a onacHoCTa Npom3nerysa o4, onwTaTa CMTyalmja Ha HAaCUACTBO, O IMYHA KapaKTepPUCTUKA
Ha bapaTtenoT uau og KombuHaumja o aseTe” (ctas 218).

EneH KomeHTaTOp 3abenekyBa:

Bo cywT1Ha, ycnoBOT 3a ,,in3ravka ckana“ og Elgafaji He ce ducmaHyupa mHo2y 00 08aa CKOpewHa
cyocka npakca Ha ECYM, 6apem Bo ogHOC Ha ToYKaTa 3a MHAMBMAYann3aumja. Kora ce pabotu

33 C/ly4am Ha eKCTPEMHO reHepasIn3npaHo U HeCeNIeKTUBHO HACKJICTBO, YCIOBOT € MCKaXKaH Ha
cAnyeH HaumH. CMNEY “cTo TaKa jacHO KaxKyBa AeKa BakBaTa cuTyauumjata 6u 6una ,MckayuntenHa”.
OHaMy KaZie LITO HAaCW/ICTBOTO € CO MOHU30K MHTEH3UTET, U ABaTa cyaa 6bapaaT ogpeseH cTeneH Ha
nHamsuayanusaumja (%).

AKO NocTou ,,in3rayka ckana“ cornacHo YnieH 3 og EKYM, Toraw mopa Aa Mma TakBa 1 cornacHo yneH 15(6) (%2).
Mpenun3BMKOT e KaKoB NPUCTan 4a Ce 3a3eMe KOH MHAMBUAYAM3aLmMjaTa BO KOHTEKCT Ha YneH 15(): ,BTopuot
npeauv3BuK Npou3erysa o, yC10BOT 3a /IM3rayka cKasa Kora ce paboTu 3a naeHtnduKaumja Ha paktopuTe
KapaKTEPUCTUYHM 32 IMYHUTE OKOZIHOCTM Ha BapaTenoT BO CAyYam Kora HacUACTBOTO € 04 NOMAl UHTEH3UTET"
(). HezaBucHMOT npaseH 3actanHuK Maaypo (Maduro) 3abenexyBa eKa ,Kora ce objacHyBaaT pesieBaHTHUTE
daKTopu 3a NpoLeHa Ha TOa JANN HEKOE NINLLE € MHAMBUAYATHO 3arpPO3EeHO, Ce€ NOCOYYBa HErOBOTO Y/IeHYBaHE
BO oApeaeHa onwTtectseHa rpyna [HOOM]“ (%4). YneHyBarbeTo BO ofpeneHa ONwTECTBEHa rpyna ja OTC/IMKYBa
KoHBeHUujaTa 3a 6eranum og 1951 rogmHa.

Cenak, aKo ,,/IM4YHM OKOJTHOCTU ce YneHyBarbe BO oapeaeHa OnwTecTBeHa rpyna uam Koja buno og, apyrure
yeTnpu ocHoBK oa KoHBeHUM]jaTa 3a beranum oa 1951 roamHa, Torall cooABeTHa paMKa 3a UCMUTYBakbe Ha
b6aparbeTo Moxe Aa buae oHaa 3a aebuHuMumMjaTa 3a beranum (*°).

Bo cekoj cayyaj, IMUHUTE OKOAHOCTU LWTO Tpeba Aa ce AeMOHCTPUpaaT OBAe He MOXKe 4a buaaT orpaHnyYeHn
Ha npuunHKTe o KoHBeHUMjaTa 3a 6eranum yTepaeHn Bo AeduHuumjaTta 3a 6eranum; Bo NPUHLMM, Ce YNHK

() ECYIM, npecyaa oa, 17 jynu 2008 r., NA v the United Kingdom, 6aparbe 6p. 25904/07.
(%) E. Tsourdi, op. cit., fn. 59, cTp. 281.

(°2) E. Tsourdi, op. cit., cTp. 288.

(%) Ibid.

(%%) Ibid.

(%) Ibid.
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[eKa Tve ondakaaT GpaKTopU CO KoM 3acerHaToTo mue 6u 6uno cTaBeHo BO NOrosieMa onacHoOCT CNopeaeHo
CO OCTaTOKOT 0Z, HaceneHueTo. Tpeba Aa ce noTceTume geka yuneH 4(3)(B) 6apa npoueHaTa Ha 6apareTo 3a
mefyHapoaHa 3aluTuTa Aa ja 3eme Npeasua, ,MHAMBUAYaAHaTa NoNoXK6a U IMYHUTE OKOIHOCTM Ha BapaTtenor,
BK/Y4yBajKM GaKTOPM KaKo HErOBOTO MOTEK/I0, NOOT M BO3pPaAcCTa, CO LieN Aa ce NPOLEeHU Aanum AejcTBujaTa

Ha Kou bapaTenoT 6un unm 6u moxken aa buae U3NoxKeH Bp3 OCHOBA Ha HEroBMTE JIMYHWM OKONIHOCTU, 6K
npeTcTaByBase NMPOroH UAK cepuosHa nospesa”

Mako, cnopes Toa, aHanu3aTa og, unieH 15(B) ce ogHecyBa Ha OMnwTa M Ha KOHKPETHa 0NacHOCT, MOTEWKOTUUTE
CO KoM ce cpeKaBaaT HalMOHaAHWTe CYA0BM U TPMBYHANN NPy NPUMEHaTa Ha ,,/iu3raykaTta ckana“ yKaxysaaT
Ha TOa AeKa raBHaTa KOpPUCT o4, Hea 61 buna Kora ce paboTu co bapakba 3aCHOBaHM Ha OMLWTa ONAcHOCT.
BapatrbaTa 3acCHOBaHM Ha KOHKPETHa OMacHOCT YecTonaTh MOXKe Aa Cce paspeLlaT cornacHo gedpuHuumjaTta 3a
beranum unu (ako He NocTom ocHoBa 3a KoHBeHUMjaTa 3a beranuym) cornacHo uneH 15(6) nnm unen 15(a). Bpegu
[ ce NMOBTOPM AeKa Kora o4/y4yBaart 3a c/lydan Ha mefyHapoaHa 3aWTuTa, CyAoBuTE M TpMBYHanMTe Mopa
NpBO Aa UCNWTaaT Aanu MLETO M UCNONHYBA YC/I0BMTE 3a 3aLlITWUTa HA KaKo berasneu, M oTTamy npumeHaTa

Ha ,,in3rayKkaTa cKasa“ cornacHo uneH 15(B) ke npounsnerysa camo AOKOJIKY Ce O4/1y4n AeKa bapaTenoT He
[OKaykaN OCHOBaH CTPaB Of, MPOroH.

1.7. XuBOTOT UaAn AnuHocTa [Ha uusunj

YneH 15(B), Kako LITO e HaBeAeHO BO caydajoT Elgafaji (°°), uma aononHUTeNeH AENOKPYT BO OAHOC Ha YneH
3 op EKYM u, cnopes Toa, Tpeba Aa ce To/IKyBa HE3aBUCHO, HO CO 3eMatbe NpeaBnua Ha OCHOBHUTE Npaga
rapaHTupaHu cornacHo EKYM.

Huty AK, HuTy CMEY BO cBOUTE OANYKM HE 1 AedUHUPaAT TEPMUHUTE ,,}KUBOT UK IMYHOCT": ABETE roNemm
BPEAHOCTM HA UMBUANTE KOMLUTO Ce 3arpo3yBaaT Co HECE/IEKTUBHO HACMICTBO BO CUTYaLMN HA MefyHapoaeH
VAW BHATPELLEH BOOPYKEH KOHPMKT.

Mpeky cnopenba Ha ogpendbute og uneH 15(a) u (6), KoMWTO ynaTyBaaT Ha oApeaeH TUN Henpasaa, co
oapenbata og uneH 15(8), ctaHyBa ouMrnenHo Aeka Taka geduHMpaHaTa Henpasaa ondaka NoonLwTa onacHoCT
oa Henpasaa (¥7).

Henpasaara WTO MOKe Aa ro 3arpo3u 6apaTtesior He e orpaHuyeHa Ha Gpu3mnUKa, TYKY MoXKe aa buae

M NCUXONOLWKa MK NcrxmndKa (%8). Henpasaarta moxke ga npousserysa u o4, ,MHAMPEKTHU GOPMM Ha HAaCKUACTBO,
KaKo 3annallyBarbe, yUeHa, 043eMatbe Ha MMOT, Hanag Ha 4OMOT UAN BU3HMCOT, KOHTPOJIHW MYHKTOBM

M KngHanuparse” (%°) KonwTo ja 3arposysaar ,,iMYHOCTa” Ha UMBKUAOT. Mopaan Taa NpMUMHa, Kora ja ucnuTysaar
OMacHOCTa BO C/y4aj Ha BpaKarbe, CyaoBuUTe 1 TpubyHanute Tpeba TeMesIHO 4a MCMMTAAT LWMPOK oncer Ha
e/1leMeHTM 3a 43 MOXaT Aa MM oLeHaT JIoKaHaTa cuTyaumja v ycnosure.

OcTaHyBa OTBOPEHO MpaLlaHkeTO 4a/IM OMACHOCTA MO ,,*KUBOTOT UM IMYHOCTA" € OrpaHMYEeHa Ha peanHa
OnacHOCT Zia ce NPeTPnu Henpasaa Co KOjaluTo ce HapyLlyBaaT HeMPUKOCHOBEHUTE NpaBa UK, NakK, ondaka
M Ba*KHU NpeKpllyBakba Ha CTeKHaTUTe npasa Ha 6apatenot. Bo ctas 101 8o KH (Iraq), HanomeHaTo e [eKa:

[o]Baa oapenba, KojawTo ce ogHecyBa Ha GOKYCOT Ha 3aKaHaTa, MOMMHA HU3 NET HaLpPT-aMaHgMaHM.
O-p MekApam (npeTx. Ha cTp. 75) 3abenerkyBa AeKka opurMHaaHarta ¢pasa ,K1BoT, 6e3beaHoCT Unm
cnobopa“, 3aegHo co nocnegoBaTenHUTe GopmynaLmMm 3aCHOBAHU OKOY KOHLLENTOT Ha cnioboaa
[,,*kMBOT MAU GU3UYKKM UHTETPUTET MK cnoboda oa, NPOM3BOJIHO NpPUTBoparse”], belue Ha KpajoT
nM3bpuLaHa Nopaam 3arpusKeHocTa Kaj HEKOM 3eMju-4Y1eHKM AeKa BO nperonema mepa 6u ro npowmpuna
OenoKpyrot Ha AupeKktusara (7).

3aeaHWYKMOT YneH 3 o HeHeBcKkMTe KOHBeHUMM o4, 1949 rognHa ja Kopuctu ¢ppasara ,,}KMBOTOT U IMYHOCTA"
(He ,»kuBoOTOT MM NnuHOCTa”) M Bo KH (Iraq) ce 3abenekyBa AeKa e jacHO AeKa oBaa Pppasa He ondaKka HULITO

(%) Elgafaji, op. cit., fn. 5, ctas 28.

(°7) Ibid., cTaB 33.

(°8) YHXLIP, KoHeuHo 6e36eaeH (Safe at Last), fn. 2, cTp. 60.

(%°) HM and others, op. cit., fn. 26, ctas 114.

(°) TonbyHan 3a asun n umurpaumja (OK), npecyaa og 25 mapt 2008 1., KH (4neH 15(8) AmpeKkTusa 3a KBaamduKyBsatbe 3a 3awTuta) Iraq CG [2008] UKAIT 00023.
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LUTO MMa BPCKa CO UMBWUIHU 06jekmu. BTopoTo e aedurHMpaHo 8o IHL 1 ro cogprKu cnegHoTo: ,K1BeaanwTa,
NPOAABHULM, YYMAMLLTA M APYTY MecTa KaZle LUTO He Ce O4,BMBaaT BoeHu paboTu, MecTa 3a pekpeaumja

M BEPCKM 06jeKTH, CpeacTBa 3a TPAHCMOPT, KYATYPHM 06jeKTH, BONHULM U MEAULUHCKUA UHCTUTYLMK

1 eanHnuM“. Mako e jacHo og Diakité peka KnydyHute TepmuHmM og uneH 15(8) He Tpeba ga ce unTaaT co ounTe Ha
IHL, ce unHM AeKa e HEONXOAHO Pa3/IMKyBakbe 3a CeKkoja AeduHuLMja.

Bo KH Bo ctaB 107, TpubyHanot 3a asua u umnrpaumja Ha ObeanHeToto Kpancteo 3abenekan passivka Bo
pamkuTe Ha uneH 3(1) mery (a) HacuncTBO BP3 ,,’KMUBOTOT M INYHOCTA” o4, eAHa cTpaHa U (B) ,Hanaau Ha
JIMYHOTO AOCTOMHCTBO, MOKOHKPETHO HAaBPeAIMBO M NOHUMKYBAYKO NocTanyBakbe” og Apyra cTpaHa. OBa
npeaussuKa TpubyHaNoT fa ce NOCOMHEBA A/ MaTepUjaHUOT oncer Ha ¢pasaTa ,)KMBOTOT M INYHOCTA"
MOXKe Aa r'M ondaT 3aKaHWUTe KOWULWITO NpPeTCcTaByBaaT HEYOBEYKO M MOHUMKYBAYKO NocTanysarbe. MHXepeHTHOTO
orpaHu4yyBatbe Ha KOHLENTOT ,,)KUBOTOT MU IMYHOCTA” BO pamKMTe Ha MefyHapOA4HOTO XYMaHUTAPHO NpaBo
NoHaTamy e MHANLMPAHO co GAKTOT AeKa BO [JononHUTENHNOT NPoToKoA |l (BO KOj MOMEHT BeKe ce cmeTalle
[eKa 3alTMTaTa Ha umBuAuTe Tpeba Aa Aobre NOWMPOK MaTepujaneH oncer) e ynotpebeH AONONAHUTENEH
TEKCT 3a a ce faje NONPOoLUMPEHO 3HaYere Ha 3alTuTaTa. YneH 4(2)(a) og ncTaTta KOHBEHLUMjA NPONMLLYBa:
,,HAaCUICTBO BP3 KMBOTOT, 34paBjeTo 1 dM3nYKaTa UAM NcuxMUKaTa baarococTtojba Ha nnuaTa, ocobeHo ybucTso,
KaKO M CypOoBO NOCTanyBarbe KaKo LUTO e M3MadyBatbe, 0OCaKaTyBatbe UK Koja buno popma Ha TenecHo
KasHyBarbe”. TpnbyHanoT 3aknyyyBa A€Ka, ,,[ClBecHM, cenak, Aeka ¢pasaTta *KMBOTOT UaM AnMYHocTa’ Tpeba aa
[o6ve noLwmnpoKo 3Havere, 61 npudatuie aeka dpasaTta Mopa fa rv BKAYYM CPpecTBaTa 3a NPeXMBYBatbe Ha
nvueTto”. YnpasHMOT cy, Ha CnoBeHMja NOCoYyBa AeKa BpeHOCTa LWTO Ce 3alUTUTYBa Kora CTaHyBa 360p 3a uneH
15(8) He e camo ,,npexunByBarbe” Ha GapaTenuTe Ha a3un, TYKy U 3abpaHa Ha HeyoBeYKo nocTanysarbe (7).

1.8. Tleorpadcku ondat: 3emja/obnact/pernoH

Of dyHAameHTaIHa BaXKHOCT BO pasr/iiefyBarbeTo Ha 3allTUTaTa o4 yieH 15(B) e fa ce M3BpLUM NpoLeHa

Ha cMTyalMjaTa WTO NpeoBnadyBa BO 3emjaTa Ha BpaKarbe (72). Cenak, He e HEONXOo4HO Aa ce 0ANyYM Aanu
BOOPYKEHNOT KOHOAMKT € Ha HAaLMOHANHO HUBO, TYKY GOKycOT Tpeba Aa buae Ha PermoHoT Kaje LWTo KuBee
6apatenot (v obnacTa Ha oapeamLUTE) U Ha YTBPAYBaAkE AA/1M TAKBOTO JINLLE € BO ONACHOCT BO Taa obnacta
WM Ha NaToT A0 Hea. YneH 8 noHaTamy YTBPAYBa AeKa AypW M ako BapaTenoT MoKe Aa AOKaXKe NOCTOeHe Ha
peasniHa ONacHOCT 3a cepmno3Ha nospesa cnope yneH 15(8) Bo matuyHaTta obnacT, ycaoBuTe 3a cyncuamjapHa
3alUTUTA MOXKE Aa Ce MCNOJIHAT CaMO aKO TaKBMOT BapaTen He Mmoe Aa Aobve BHATpeLlHa 3aWTUTa BO ApYr Aen
op, 3emjaTa. Cnopeg, Toa, NPBOTO NpaLlarbe e Aann bapaTesoT ce CooYyBa CO PeasiHa OMACHOCT 04 CEPUO3Ha
nospeza BO MaTMyHaTa 061acT (ManM Ha NaToT 40 MaTUYHaTa 06/1acT). AKO 04roBOPOT € A3, Torall BTOPOTO
npallake e Aanu cepnosHaTa NoBpesa MoXe Aa ce nsberHe co AobuBatbe BHATPELLHA 3alTMTa BO APYr AeN o4,
3emjara.

1.8.1. YrBpayBawe Ha maTuyHa obnacr

Kora ce oany4yBa 3a IoKaumMjaTa Ha maTMYHaTa 061acT Ha BapaTesioT Kako oapeauLuTe 3a BpaKarbe, noTpebeH
e GaKTMUKM NpuUcTan co 3emakbe NpeaBu Ha acnekTy Kako WTo ce 061acTa Ha NOC/NeAHO KuBeanumwTe
1 obnacrta Ha BoobuyaeH npectoj (7).

1.8.2. MartuuHaTta obnact Kako obaacT Ha oapeguLuTe

Kora ce pasrnegyBaaT onacHOCTUTe BO MaTU4HaTa obnacTt Ha bapaTenoT, mopa Aa ce 3eme nNpeasua fanu
NOCTOM MW He NMOCTOM MOXHOCT 3a NaTyBakbe [0 Toa oapeanwiTe. AKO He MOCTON MOXKHOCT — MOPaAN BOOPYKEH
KOHPAMKT KojwTo rv 3adaka natmwiTaTa Kon 6u 6uno oyekyBaHo Aa ce n3bepat — Toraw TakBMoT HapaTen Tpeba
[la ce cMeTa AeKa NpUKaxKaa nocToere ONacHOCT COMIAcHo YneH 15(s) Bo obnacta Ha oapeauTe.

() YnpaseH cyg Ha CnoseHwja, npecyam og 25 centemspu 2013 r., | U 498/2012-17 u 29 jaHyapu 2014 r. | U 1327/2013-10.

(") ,[JlodadeHama epedHocm Ha YneH 15(8) e Hezoeama crnocob6HOCM da 0803MOXCU 3aWIMUMA 00 CEPUO3HU OMACHOCMU KOUWMmO ce 00aXam Ha
cumyayujama, a He ce uHOuUBudyanHo mapeemupaHu.” U3jasa Ha YHXLP 3a cyncuaunjapHa 3awTwuTa, op. cit., fn. 57.

(%) depepaneH ynpaseH cyg (fepmanuja), npecyaa og 31 janyapm 2013 r., 10 C 15.12, ctas 14.
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ECYN ja 3ema npeasug, reorpadckaTa NpMpoaa Ha KOHGIMKTOT BO KOHTEKCT Ha reHepasiM3npaHo HacuACTBO BO
cnyyajort Sufi and Elmi (7*). Bo HauMoHanHaTa cyacKa NpakTuKa oA yaeH 15(8), repmaHckunot Cojy3eH ynpaseH
cyZ v HaumoHanHMoT cyz 3a a3un Ha PpaHumja yTBpAMja AeKa 3a npoLeHaTa He e noTpebHa aHaNu3a Ha
CeBKyMHaTa OMwTa HaLuMOHaHa cMTyaumja, TYKY Ha perMoHOT BO Npatuakse (7°) BKAy4yBajKku ro naToT WTo
Tpeba Aa ce NOMMHE 0f, TOUYKaTa Ha BpaKakbe A0 MaTuyHaTa obs1acT (76). Toa e MCTo Taka No3uuMjaTa KojaluTo
KOH3UCTEHTHO ja 3a3eMaar cyfoBuTe U TpubyHanuTe Bo OK (77).

1.8.3. 3awTuTa oA cepuo3Ha NnoBpeaa Bo obnacta Ha ogpeguiTe

Tpeba aa ce 3abenexun aeka npu pasriesyBarbe Ha Toa 4aan NOCTOM OMACHOCT cnopes YieH 15(8) Bo
MaTu4yHaTa 0b1acT Ha IMLETO, TaKBaTa OMacHOCT Ke buae yTBpAEHA CamMo ako Hema Ae/I0TBOPHa 3aluTuTa

o4 Hea. Bo uneH 7 78 ce HaBeAyBa AeKa 3alWITUTaTa OZ, CepMO3Ha Nospesa mopa ga buae edeKkTmeHa 1 ga He
6uage og npuBpemeHa npupoaa. TakBaTa 3alUTMTa reHepasHo e obesbeaeHa Kora gaBaTtesiTe CoMeHaTH

Bo uneH 7(1)(a) n (6) ke npesemart pasymHM YeKOpM Aa cnpeyaT cepnosHa nospena, Mery Apyroto, Npexy
cnpoBefyBatbe Ha epeKTMBEH NPABEH CUCTEM 3a CpeYyBatbe, OTKPMBatbe, TOHEHE W Ka3HyBatbe Ha AejCTBuja
KOWLLTO NpeTcTaByBaaT NPOroH WAK CEPMO3Ha NOBpeaa M Kora bapaTenoT Mma NpucTan A0 TakBaTa 3alTuTa.

1.8.4. BHaTpewHa 3awITUTA

AKO NOCTOM OMacHOCT cornacHo YieH 15(B) Bo maTuyHaTta ob6aacT Ha 6apaTenoT (Kako norope), npalakeTo

€ Janun NocToun en o4, 3emjaTta KojLTo He e NOro4eH o4, KOHGAMKTOT Kaje LWTO e pasymHOo 4a ce O4eKyBa
nmueto Aa ce penoumpa. OBa e NO3HATO KaKo aTepHaTMBA 3a BHATPeLHa 3alTuTa (Mau BHaTpeLWwHo 6ercteo,
BHATPELWHO pacenysakbe).

YneH 8 npedsudysa:
BHaTpelwHa 3awTmTa

1. Kako aen og npoueHaTa Ha bapareTo 3a mefyHapoaHa 3alWT1Ta, 3emjaTa-4jeHKa MoXe 4a yTBpAM
Aeka bapaTenot Hema notpeba o4 MmefyHapoAHa 3alTUTa ako BO Aen 04 3emjaTa Ha MoTeKo:

(a) He NOCTOU OCHOBAH CTpPaB /INLLETO Aa 6MLI,E NMPOroHyBaHoO UM AeKa He MNOCTOU peasiHa
ONaCHOCT Aa npeTpnu cepno3Ha nospeaa; namn

(6) MMueTOo Mma NpucTan 4o 3alWTUTa O NPOTOH UKW CEPMO3HA NOBpeaa Cropes YieH 7; U INLETOo
Mmoxe 6e36eaHO M fleranHo Aa natysa v Aa Aobuve npucrTan Bo TOj Ae/ 04 3emjaTa v e pasyMHO Aa
ce 0YeKyBa 4a ce BAOMM Tamy.

2. Mpu ncnuTyBakeTo Aanun bapaTenoT MMa OCHOBAH CTPaB AeKa Ke buae NporoHyBaH UM e BO peasiHa
OMacHOCT Zia NPeTpnuY cepMo3Ha Nospeaa, Uav Nak MMa NpucTan A0 3alTWUTa o4 NPOTroH UK cepro3Ha
Henpasga BO AeN o4 3eMjaTa Ha MOTEK/O COMIACHO CTaB 1, 3emjaTa-uneHKa Npu 04/1y4yBarbeTo 3a
H6aparbeTo, Ke r1 3eme NpesBuf, ONLWTUTE OKOIHOCTM LWTO NPEOoBIaZyBaaT BO TOj A€/ Of 3emjaTa Kako
W IMYHWUTE OKOTHOCTM Ha BapaTenoT cornacHo uneH 4. 3a Taa Len, 3eMjuTe-4seHKn ke ocurypaat
[06MBabe Ha NPeun3HN 1 axkypupaHu MHGOPMALMK o4, peleBaHTHU M3BOPU, KaKo LUTO ce Bucokmot
Komecapwujat 3a beranumn Ha ObeguHeTUTe HauuMKu M EBponcKaTa KaHLenapuja 3a Noa4pLIKa Ha asu.

(7*) Sufi and Elmi, op. cit., fn. 14, crasosu 210, 265 — 292.

(") M. Mohamad Adan, op. cit, fn. 31.

(7°) CojyseH ynpaseH cyg, (fepmanuja), op. cit., cras 13f; M. Mohamad Adan, op. cit.

(”7) HM and others, op. cit., fn. 26.

(8) YUnen 7 OK — Dasatenu Ha 3awTuTa: 1. 3awmumama 00 Npo2oH unu cepuosHa nospeda moxce 0a ja dodenu camo: (a) dpxcasama; unau (6) cmpaHu

Usu OP2aHU3AYUU, BKAYHYBAJKU 2U MeSyHaPOOHUMeE 0p2aHU3AYUU, KOUWMO ja KOHMPOAUPaam Opxasama uau 3HayumeseH 0ea 00 mepumopujama Ha
dpxcasama 1Moo ycsa0e mue 0a UMaam 80s1ja U MOXHOCM 0d MoHydam 3awmuma co2nacHo cmas 2.

2. 3awmumama 00 Npo2oH usau cepuosHa nogpeda mopa da bude egpekmueHa u 0a He 6ude 00 npuspemeHa npupodd. Takeama 3awmuma 2eHepasHo

e obesbedeHa Koza dasamenume criomeHamu 8o mo4kume (°) u (6) 00 cmae (1) Ke npezemam pasymHu Yyekopu 0a Crpevyam npo2oH uau npempnyear-e
cepuo3sHa nospeda, medy Opy2omo, npeky crnposedysatrbe Ha eheKmueeH MpaseH cucmem 3a OMKPUBAHb€, 20HeHE U Ka3Hy8ake Ha dejcmauja Kouwmo
npemcmasysaam npo2oH Usu cepuo3Ha noepeda u Koea bapamenom uma npucman 00 makeama 3qwmuma.

3. Koea ce epwu npoyeHa 0anu HeKoja Me2yHapoOHa 0p2aHU3ayuja KOHMpoaupa oopedeHa Opiasa uau 3Ha4umeseH 0es 00 Hej3UHama mepumopuja u 0anu
06e36edysa 3awmuma KaKo Wwmo e onuwaHo 80 CMas 2, 3emjume-4aeHKu Ke 2u 3emam npedsud cume HACOKU Kouwmo ce 00CcmarHu 80 pesesaHmHyume
aKmu Ha YHujama*.
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BoBegHata ogpenba (27) npeasmaysa:

Ha 6apatenot Tpeba Aa My ce 0BO3MOXM edeKTUBHA BHATPELLUHa 3alUTMTa o4, MPOroH U cepmnosHa
nospeaa BO AN 0f 3eMjaTa Ha NOTEK/I0 Kae LWTO NLLETO moke besbeaHo Aa naTysa, Aa Aobue
npucTan 1 Kage LWTo pa3yMHO MOMKe [ia ce oYeKyBa Aa ce Bgomu. OHamy Kage LITO AprKasaTa Uan
opraHuTe Ha Ap)KaBaTa ce yYeCHWULM BO NPOroHOT UM cepuo3HaTa nospesa, Tpeba Aa ce npeTnocrasu
[eKa Ha bapaTenioT He My e AoCTanHa AeN0TBOPHa 3alTiTa. Kora 6apatenot e ManoneTHo nuue

6e3 npuapyxba, Aen oa npoueHaTa 3a Toa Aanuv e gocTanHa ebeKkTMBHa 3alWTnTa Tpeba aa buae

M AOCTanHOCTa Ha apaH»MaHK 3a COOABETHA Hera M cTapaTeficTBo, KouwTo 61 Gune Bo Hajaobap
MHTEpec Ha ManoneTHoTo Anue 6e3 npuapyba.

PeneBaHTHOCTa Ha BHaTpelLHaTa 3awTuTa e npudateHa og CMNEY so Elgafaji co HaBoAOT AeKa ,,npu
WMHAMBMAYaHATA NpoLeHa Ha baparbe 3a cyncuamjapHa 3awTmTa [...] cneaHOTO MoKe Aa ce 3eme npeasua [...]
reorpadcknoT ondaT Ha cUTyaLmjaTa Ha HECEIEKTMBHO HACU/ICTBO M KOHKPETHOTO oApeamwuTe Ha bapaTenoT BO
cnyyaj aa buae spateH” (7).

feorpadckMOT ondaT 1 BHaTpelHaTa 3aluTMTa Ce NOBP3aHM MPUHLMMM CO TOA LITO, BO CBOjaTa HajlUMPOKa
AeduHMLMja, BHATPELIHATA 3aLUTMTA MOXKeE Aa Ce CMeTa AeKa MMMNANLMPA He CaMo 3alTUTa Jo4e/eHa 04, TPeTH
cTpaHu (%) TyKy M camo3aluTuTa NpeKy pacesyBakbe BO A€ Of, 3emjaTa Kaje LWTO He NOCTON KOHGAUKT UK Kase
LUTO 3aKaHaTa 0f, HeCeNIeKTMBHO HACU/ICTBO NPeau3BUKaHa 04, KOHGAUKTOT e nomana.

YneH 8(2) Bo nameHeTaTa Bep3uja Ha [IK (HO He BO OpUTMHANOT — BUAETE NOBEKE NOAO0/Y) KOHKPETHO ynaTyBa
Ha NpuUcTanoT Ao 3awTuTa. YneH 7 pedmHnpa geKa faBaTenunTe Ha 3allTUTaTa BKIyYyBaaT He CaMoO [ pKaBHU
YMHUTENWN, TYKY U HeApXKaBHU YNHUTENIN KOULLTO ja KOHTPOAIMPAAT Ap¥KaBaTa UM 3HaYUTENIeH AeN Of Hea.
MPUHLMNOT Ha BHaTpeLUHa 3alUTUTA MOKeE Aa Ce 0O4HEeCYBa Ha YfieH 15 KaKo LuenvHa 1 MoKe Aa ce cmeTa

AeKa MMa noronema npumeHa Bo 15(a) u (6) Kage WTO NpeamMeT e UHAMBUAYANHOTO TapreTuparbe, HO He U BO
15(6). OBa e nopazu Toa LWITO, OTKAKO Ke Ce YTBPAM 3aKaHa O, HECE/IEKTMBHO HAaCU/ICTBO KaKo pe3ynTaT Ha
BOOPYKEH KOHOAMKT BO MaTMyHaTa 061acT, BepojaTHOCTa 33 AOCTANHOCT Ha BHATPeLUHa 3alTUTA BO Taa obnacT
MOMe [ € HEeOAPKANBA, NOPaAN TOa LUTO BO MHOTY CUTYaL MM HA BOOPYKEH KOHQIMKT MOXKe a NOCTOU Masio
COMHEBakbE AeKa He e AOoCTanHa AeN0TBOPHA 3aWTUTa. ,KanaumuteToT Ha AaBaTeNnTe Ha 3aWTUTA Aa obesbenat
3alUTUTA M NOKa3aTeNIUTe 33 HEYCNEXOT Ha AprKaBaTa” ce Aen of, nokasaTennTe 3a NPOLEHA HA HUBOTO Ha
HaACU/ICTBO M 3a Cepuo3HaTa 3aKkaHa npeno3HaeHn og YHXLP (31).

MpoueHaTa Ha cuTyaLMjaTa He caMo BO MaTUYHaTa 061acT Ha bapaTenoT, TyKy M BO OCTaHaTUTE Ae/10BU 04,
3emjaTa KaZe LUTO MOXe Aa ce Aobue BHaTpeLlHa 3alTUTa, € 04 CYLWITUHCKA BayKHOCT 33 COOABETHaTa NpMmMeHa
Ha yneH 15(8). TakBaTa NpoLeHa BO O4HOC Ha OMNWTUTE OKOZIHOCTU LUTO NPEOBaAyBaaT U IMYHUTE OKONHOCTH
Ha bapaTenoT 6apa TemenHo pasrneaysarse. Cnopea K, oBaa npoueHa Tpeba aa ce n3seae CornacHo yneH 4
(MpoueHa Ha enemeHTUTE) 3a Aa ce AobujaT ,NPELM3HU U axKypupaHn nHPopmaumm”.

leorpadcknoT ondaT 1 BHATpelHaTa 3aWTmUTa ce aHanM3MpaHu nogetanHo Bo gen ll, aenosun 2.4 n 2.5.

(°) Elgafaji, op.cit., fn. 5, ctas 40.

(%) Cenak, Bo uneH 7(1)(6) ce HaBeayBa AeKa 3aWITUTaTa MOXKE 43 Ce AOAENMN CAMO OA CTPaHA Ha HeApPMKaBHMU yYECHULM aKo TUE ja KOHTPOIMPAAT ApiKaBaTa
VAW 3HAUYUTeNeH e Of TepuTopujaTa Ha ApiKasaTa U MMaaT Bo/ja M MOXKHOCT Aa o6e36eaart 3awTuTa cornacHo uneH 7(2) AK. Buaete BpxoBeH ynpaseH cyg, Ha
Peny6auka Yelwka, ogsyka og 27 oktomspw 2011 r., D.K. ¢ .Ministry of Interior, Azs 22/2011.

(%) YHXLIP, KoHeuHo 6e36eaeH? (Safe at Last?), op. cit. fn. 2.
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[en 2: bapare

2.1. KpartokK nperneg: XonuCTUYKKM npuctan

Bo aen | ce aHannsmnpaat coctaBHUTE eleMeHTU Ha YneH 15(B). Bo Toj gen, poKycoT e Ha Toa KaKko oBaa
onpenba Tpeba Aa ce NnpMMeHyBa BO MNpakca.

Kako wto 6elwe npeTxogHo 3abenerkaHo, 3a NpoueHa Ha yneH 15(8) noTpebeH e XONUCTUYKM npucTan.
CyanosuTe 1 TpubyHannTe mopa Aa 3emaT Npeasus oapeseH 6poj eiemeHTU: BOOPYKEHUOT KOHGIMKT, }K1BOTOT
WM IMYHOCTA Ha UMBWUIOT, CEPMO3HATa U NoeaMHeYHaTa 3aKaHa, HeCeIeKTMBHOTO HAaCcKM/CTBO, MPAroT Ha
HacuncTBo, reorpadckMoT ondaT M anTepHaTMBaTa 33 BHATPELIHA 3aWwTuTa. MocTon nHTepakumja mery oue
PasNNYHN eNEMEHTM.

Bo [oaaTtoK A noctou cTeb10 Ha 04/1yKM KOeLwwTo MMa 3a Lien 4a NOMOTHe BO Nperno3HaBakbe Ha I0rMYHNOT
pepocnes Ha npalwatba Wro Tpeba Aa rv nocTaByBaaT CyLoBUTE U TPMBYHaIMTe Kora ce BpLWW NpoLeHa Ha
MCNO/IHYBakbe Ha yCNoBUTE 3a A06MBakbe CyncuamnjapHa 3aWTnTa cornacHo YyneH 15(8). okycoT Bo 0BOj gen
€ Ha [laBHMUTE acnekT! Ha bapakeTo 3a KOMLLTO e NOTPebHO A0NONHUTENHO MOjacHyBakbe.

2.2, NMpoueHa Ha HUBOTO HA HACUANCTBO — NPAKTUYEH NpUCTan

Hacokute gaaenu og CMEY so Elgafaji (52) u Diakité (%3) ce co orpaHuuyeH oncer v o4nrieaHo ro octasaar Ha
HaLUMOHANHUTE CYA0BU M TPMBYHaNM NpallakbeTo 3a TOa KaKo Aa ce NpumeHyBa yaeHoT 15(8) Bo npakca.
KOoHKpeTHO, 0Ba He e 04, NOMOL 33 HaLMOHaHUTE CYA0BU M TpMByHa M No NpaliakeTo 3a Toa Kako Tpeba

[a ce npoueHyea (i) cuTyaumjata Bo ogHOCHATa 06/1aCT MAM PErMOH Ha 3emjaTa 3a 4a MOMKE 4a Ce NPOLEHU
HWBOTO Ha HAacUACTBO U (ii) 4anm TaKBOTO HAaCMACTBO MMa edEeKT Ha Co3AaBatbe peasiHa ONacHOCT A4a ce NPeTpnu
cepuosHa noBpeaa o CTpaHa Ha LMBUAUTE reHepasiHO UK 04 CTPaHa Ha NoeaMHLM BP3 OCHOBA Ha HUBHUTE
JIMYHKN OKOAHOCTM UM KOMBUHaUMja o ABeTe.

Ce ywTe He nocTojaT Hacoku og, CMEY 3a KpuTepuymuTe 3a NPOLLeHa Ha HUBOTO Ha HAaCK/ICTBO BO eAeH
BOOPYKeH KOHOAMKT. CymosuTe u TpnbyHanute Tpeba ga npudartat npakTUYeH NpucTan Bo NpoLeHaTa Ha
[OKasuTe nogHeceHn Bo Npuaor Ha baparbeTto. 3a cuTe KPUTEPUYMU KOULITO T'M MPUMEHYBAAT HaLMOHANHUTE
CyA0BU U TpUBYHanK, noTpebHa e NPoBEPKA Ha NPAKTMYHATA BO3MOXKHOCT 3a Ha uneH 15(8) ga my ce gaze

effet utile. Ha HUBO Ha 3emja-uyneHKa, cayd4auTe KOMLITO cnarfaat nog uneH 15(B) ce cneuunjanHu nopaam Toa

LUTO NpeaMeT Ha pa3r/ieayBakbe € 3eMja BO KojalTo bapem AeNnoBm ce BO CUTYaLMja Ha HACUACTBO U KOHOMKT.
Kako wto e objacHeTo Bo fen 1, cynosuTe v TpubyHanute Tpeba Aa 3emat npeasus ogpeneH 6poj daktopu nam
nokasaTtesnu; BO TOj NOr/1es, BaXKHO e Aia ce HaZorpaysaaT 3HaekaTa o, npece,eHTHOTO nNpaso Ha ECYIM 1 Ha
HALMOHANHUTE CYyA0BU U TPUBYHaNM.

2.2.1. NpecepgeHTHO npaBo Ha Cyaot Bo CTpa3byp

Mpuctanot Ha ECHI KOH npougHaTa Ha HUBOTO HA HACUACTBO 3a LenuTe Ha YneH 3 og EKYI —3a ga ce ognyum
Jann cuTe UK NoBeKeTo LMBMAM Ce BO peasiHa OMacHOCT Aa NPeTpnaT HenpaBeAHOo NocTanyBakbe — e U3/TOXKEH
BO c/yyajoT Sufi and Elmi Bo cTaB 241 Ha cnegHMOT HAuuH:

Bo o0Boj cnyyaj, 6bapatenute nogHecoa MHPOPMaLUM AeKa HECENEKTMBHOTO HAacuACcTBO BO Moraguuy
€ CO A0BOJIHO HUBO HA MHTEH3UTET 33 A@ NPEeTCTaByBa peasiHa ONacHOCT MO XMBOTOT U IMYHOCTA
Ha Koj 610 LMBUA BO IMaBHMOT rpag. Mako cysoT NnpeTxo4HO HaBeae AeKa CaMo ,,BO HAjeKCTPEMHUTE

(%) Elgafaji, op. cit., fn. 5, cTas 43.
(%) Diakité, op. cit., fn. 7, ctas 30.
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cay4am” cMTyaumjaTa Ha OnWTo HacuACTBO 61 Buna co LOBONEH UHTEH3UTET 3a Aa NPeTCcTaByBa TakBa
0ONacHOCT, TOj He MOHYAM APYrM HAaCOKM 33 TOA KaKOo Aa ce NPOLEHU UHTEH3UTETOT Ha KOHOAMKTOT. Cenak,
CypoT noTceTyBa Aeka TpubyHaoT 3a a3ua u umurpaumja Tpeballe Aa cnposese CANMYHA NPoLLeHa 80
AM and AM (Somalia) (®*) (cnomeHaTo norope) u, NpuToa, MM naeHTUdUKyBalle CaegHUTE KPUTEPUYMU:
npBoO, Aa/I1 CTPaHUTE BO KOHGAMKTOT KOPUCTAT METOAM M TAaKTUKKM HA BOjyBakbe CO KOM ce 3roflemyBa
0ONacHOCTa 3a LMBU/IHU }KPTBU MW 33 AUPEKTHU HanagmW Ha LMBUAU; BTOPO, Aa/IV KOPUCTEHETO TaKBU
MeToAM U/UNY TaKTUKM € WMPOKO PacnpoCcTpaHeTo mefy CTpaHuTe BO KOHGAUKTOT; TpeTo, fanun bopbute
ce JIOKaNI3MpPaHU AW LLMPOKO PACNpPOCTPAHETU; U, KOHEYHO, BPOjOT Ha yOMeHU, NoBpeaeHU Naun
paceneHu UMBUAKN KaKo pe3ynTaT Ha bopbuTe. Mako Ha oBue KpuTepuymmn He Tpeba aa ce rnefa Kako Ha
KOHeYHa nu1cTa Wro b1 ce NpMmeHyBasia BO CUTE UAHM C/ly4an, BO KOHTEKCT Ha ceraliHnoT cnyyaj Cyaot
CMeTa AeKa TMe COYMHYBAAT COOABETHO MEPU/IO cropes Koe Ke ce NpoLLeHyBa HUBOTO Ha HAaCKCTBO BO
Moraguuy.

2.2.2. HauuoHanHu Cya0BU U TPUbYHaNU

OapeneH 6poj cyaoBu 1 TPMBYHANN Ha 3eMjU-UNIeHKM NpudaThja CAMYeH NpucTan npu NpoLeHa Ha HUBOTO Ha
HaCWUNCTBO BO BOOPYKEHM KOHOIMKTY 3a LeanTe Ha YneH 15(8). Cenak, mocTojaT Maaun pas/iMku BO OAHOC Ha
NpMMeHeTUTe METOAM, KaKO M BO O4HOC Ha aKLEHTOT CTaBEeH Ha Pas/IMYHMUTE NOKasaTe/u.

Buwmot TpnbyHan Ha ObeamHeToTo Kpancteo (BTOK) HaBeayBa AeKa NOCTOM BpCKa mefy reHepannsmnpaH
BOOPYKEH KOHONMKT U HECENEKTUBHO HAaCU/ICTBO KOELUTO NPETCTaByBa peasiHa ONacHOCT MO KMBOTOT UM
JIMYHOCTA KOra MHTEH3UTETOT Ha KOHGIMKTOT BK/Iy4yBa cpeAacTBa 3a 6opba (6110 L03BONEHWN CO 3aKOHUTE

3a BOjyBakbe UN HE) KOULLTO Ha ANPEKTEH WU UHOMPEKTEH HAYMH CEPMO3HO MM 3arpo3yBaaT OHME LWTO He

ce BojHMUM (%). 3a TpmMbyHaNOT 0Ba 3HAUYM AeKa CTaBakbeTo GPOKYC Ha AOKa3uTe 3a 6PojoT Ha YOUEeHU unu
noBpeseHn LMBWUIM € Of NPUMAPHA BAXKHOCT KOra ce NpoLLeHyBa HUBOTO Ha HAaCWU/ICTBO BO OAHOC HA YneH
15(B) (%%). Cenak, TpnbyHanoT ja Harnacysa notpebarta 3a MHKAY3UBEH NPUCTaN KOH NpoLeHaTa Ha HUBOTO

Ha HeCeneKTMBHO HACcWU/CTBO. 3a OBOj NpMcTan NOTPebHO e Aa ce aHaAn3MpPa HUBOTO Ha HACWU/ICTBO U BO
KBAHTMTAaTMBHA M BO KBA/IMTATUBHA CMMUC/A. KBAHTUTATUBHATA aHaM3a ro 3ema npeasuz 6pojoT Ha yomneHu
WA NoBpeaeHn LumBuan, 6pojot Ha 6e36egHOCHU MHUMAEHTU UTH. KBaIMTaTMBHATA aHaIM3a Ha NOCTOEYKO
HacuACTBO Tpeba Aa ro 3eme Npeasua, BMjaHNETO Ha 3aKaHWUTE 32 HACKU/ICTBO KaKo M CaMOTO GpU3MYKO
HACU/ICTBO, OAHECYBAHETO HA CTPAHUTE BO BOOPYKEHNOT KOHOAMKT U LLONTOPOYHUTE KYMYNATUBHU edeKTU BO
C/ly4am Kora KOHOAMKTOT Tpae nofonro speme. MIHKAY3MBHMOT NpUCTan KOjLITO MCTOBPEMEHO € KBaHTUTAaTUBEH
M KBaNUTaTUBEH Tpeba Aa oam Nofaneky of yTBpAyBarbe Ha 6p0ojoT Ha LMBUAHU KPTBU — NOBPEAN MU
CMPTHYM ciydan — v Tpeba Aa 3ema NpeaBua, feKa paceslyBakbeTo Ha HaCe/IeHUETO U CTENEHOT HA HeyCrneLwHo
CrnpoBeAyBarbe Ha 04TOBOPHOCTUTE OZ CTPAHA Ha AprKaBaTa Ce UCTO TaKa pPesieBaHTHU KpUTEPUYMU Kora ce
NPOLEHYBa OMACHOCTa Aa Ce CTaHe KPTBa Ha HeceneKTMBHO Hacuncteo (¥7). TpnbyHanot Ha OK TBpAM Aeka aypu
M BHUMATENIHO TapreTMpaHu yBm1cTBa CO KOULITO HE MM Ce HALITETyBa Ha LIMBWUAMU, TYKY CAMO Ha BOjHULMUTE,
NpWAOHeCYBaaT 33 CO34aBakbe KAMMA HA CTPaB M HECUTYPHOCT KOjalTO HA MHAMPEKTEH HAaYMH NPUAOHEecyBa 3a
WMHTEH3UTETOT Ha HacuncTeoTo (%8). 3aToa, cnopes TpMbyHaNoT, ,,HUKOrall HE MOKe A3 € NpaBu/eH NpucTanort
Ha eHOCTaBHO OA3eMatbe Ha TapreTMPaHOTO HACU/ICTBO OF, BKYMHMOT 06eM Ha HeCENEKTUBHO HacmacTBo” (59).

lepmaHckmoT Cojy3eH ynpaBeH cya HaBeayBa AeKa, Kora ce BPLUM MpoLieHa Ha HMBOTO Ha HAaCWU/ICTBO,
HEOMXOAHO € NPUBANKHO KBAaHTUTATUBHO OApPeayBatbe Ha BKYNHMOT 6POj UMBUIM LITO KMBEAT BO OAHOCHATA
0611acT, 04 efHa CTpaHa, U 04 Apyra cTpaHa, Ha 6PojoT Ha aKTM Ha HEeCeNEeKTUBHO HAaCU/ICTBO CTOPEHU Of,
CTpaHUTE Ha KOHGAMKTOT NPOTMB KMBOTOT MM IMYHOCTA Ha LMBUAM BO TOj pernoH. OcBeH Toa, noTpebHa

e reHepasiHa npoueHa Ha 6PojoT Ha XKPTBU M CEPMO3HOCTA Ha 3arybuTe (CMPTHKU cayyan 1 nospegm) mery
LUMBUIHOTO HacesieHWe. Bo Taa cMMC/1a, COOABETHO MOXKE Aa Ce MPUMEHAT KpUTePUyMMUTE 32 MAEHTUDUKYBarbE
rpyneH NporoH pasBMeHM cornacHo 6eranckoTo Npaso of cTpaHa Ha Cojy3HMOT ynpaseH cyz (*°). OcseH
KBaHTUTaTUBHO OApeayBatbe Ha HMBOTO HA HAaCWM/CTBO, MPUCTAnoT Ha Cojy3HMOT yNpaBeH cyA U3UCKyBa
reHepasiHa OLUeHa Ha CTaTUCTUYKMOT MaTepujan co GOKyC KOH BPOjOT Ha KPTBM M CEPMO3HOCTA Ha HenpasaaTa

(8%) TonbyHan 3a asun n umurpaumja (OK), AM & AM (BoOPYKEH KOHDAMUKT: pUanyHM Kateropmn) Rev 1 Somalia CG [2008] UKAIT 00091 27 jaHyapu 2009 r.
(8°) HM and others, op. cit., fn. 26, ctas 45.

(%) Ibid., cTaB 43.

(%7) Ibid., ctaBosu 271 — 274.

(%8) Ibid., ctaB 292.

(%) Buw TpmbyHan (OK), npecyaa og 18 maj 2012 r., AK (Article 15(c)) Afghanistan CG v. the Secretary of State for the Home Department, [2012] UKUT 00163,
cras 207.

(°°) Mpecyga 10 C 4.09, op. cit., fn. 28, cTas 34.
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(cmpTHU cnyyam 1 noBpeam) mefy LMBUAHOTO HaceneHue. OBaa reHepasiHa OLEeHa BO CEKOj Cayyaj 6u
BKJ/ly4yBasia NPOLLeHa Ha CTaTycoT Ha MCMopaYaHaTa MeAMLMHCKA Hera Ha 04HOCHaTa TepUTOPUja, 04, YMjLITO
KBA/IMTET M NPUCTAMHOCT MOXKe [1a 3aBUCH CEPMO3HOCTA Ha 3406MeHMTe TeNecHU NoBpeam, co GOKYC KOH
MOXHUTE TPajHU NocaeauumM Ha noBpeauTe 3a KpTeuTte ().

Bo eneH cnyyaj 3a 6esbegHocta Bo Moraguuy, Bo 2010 rogmHa [p>KaBHMOT COBET Ha XoNaHAMja 04any4m
[eKa yTBpAYyBaHeTO Ha MCKAYYMTeNHA CUTYaLmMja BO Koja uneH 15(8) Moxe Aa ce npMMeHM 3a Koe 6uao anue
Hanara pasrnefyBatbe He camo Ha 6p0ojoT HAa CMPTHUM Cy4am M NOBPeaM BO O4HOCHATA 06/1acT, TYKY M Ha
ApyruTe peneBaHTHU GAKTOPM KAKo LUTO ce BHATPELUHWUTe pacesyBatba, beranunte konwTto beraaT og 3emjata
M NPOM3BOTIHOCTA Ha HacuMACTBOTO (°2).

Cnopeg HaumoHanHWoT cyg, 3a asun Ha ®paHumja 1 ApKaBHUOT coBeT Ha PpaHLUMja, MHTEH3UTETOT Ha
BOOPYXEHNOT KOHOAMKT ro JOCTUrHYBa nparoT og Elgafaji BO cuTyaumm Ha reHepannsmMpaHo HacUACTBO.
MpUcUNHUTE pacenysakba, NPeKpLyBaraTa Ha MefyHapoAHOTO XyMaHUTAapHO NPaBo M OKynauujaTta Ha
TEepUTOpMja Ce UCTO TaKa e/IeMEHTH CO KOMLLTO Ce Mepu MHTEH3UTETOT Ha reHepasiM3npaHo HacuacTeo (*3).

2.2.3. Mo3suymjata Ha YHXLP

YHXLLP Ha MCT HauuMH ce 3a1ara CyAoBUTE U TPMBYHANUTE A4a v 3emaT NpeaBua Kako KBaHTUTATUBHMTE TaKa

M KBa/IMTaTUBHUTE €/IeMEHTM KaKo 4eN 04 ,,parmaTnyHaTa, XoAUCTUYKa U AaNeKycexXHa npoueHa“ KojawTo ,He
cmee Ja ce cBeje Ha MaTeMaTMyKa NpecmeTKa Ha BepojaTHocTa” (°*). OpraHusaumjaTa yKaxyBsa Ha noTpebHaTa
BHMMATE/IHOCT Kora ce paboTu co CTaTUCTMUYKM NOAATOLM CO OF/ied Ha BapujaLMmTe BO METOA0/10r1jaTa

N KpUTEPUYMMUTE NPU COBUParLETO Ha NoAATOLMTE, HENPUjaBYBaHETO Ha HACU/ICTBOTO M PENEBAHTHOCTA

Ha reorpadcKMOT 1 BPEMEHCKMOT ONCer BO YMe CBET/O Ce pa3rneayBaat nHuuaeHTute (*°). OcseH 6pojoT Ha
6e36e4HOCHN MHLUMAEHTM U KPTBU (BKA. CMPTHU C/lydau, NOBPEAM U APYrM 3aKaHM MO AnMYHoCTa), Tpeba aa ce
3emar npeasua, ,onwtnte 6e3besHOCHM YCA0BK BO 3eMjaTa, paceslyBartbeTo Ha HaceleHUeTo U BAMjaHUETO Ha
HaACU/ICTBOTO BP3 LIE/IOKYNHAaTa XymaHuUTapHa cutyauuja“ (°°).

2.2.4. 3aKkny4vyouu — HeuenoCHA /IMCTA HA MOXKHU NOKasaTtenu

MocTou reHepaneH KoHceH3yc mefy Buwmnot TpubyHan Ha ObeamHeToTo KpancTeo, [AprKaBHUTE COBETU HA
dpaHumja n Ha XonaHguja, repmaHckmoT Cojy3eH ynpaBeH cya, v CIOBEHEeYKNOT BpxoBeH cya AeKa HUBOTO
Ha HacuicTBO Tpeba Aa ce NPOLLEHYBA KaKo Cropes HErOBMOT KBAaHTUTET M Taka U Ccnopes, KBaanTeToT. 3a
repmMaHCKuUTe Cya0BMW, NPOLEeHaTa Ha KBAHTUTETOT Ha HAaCUJ/ICTBO € HEOMNXO4Ha NOjA0BHA TOYKa 3a NPOLLEHA
Ha HerosmoT keanuTeT (7). OanyKuTe Ha cyaosuTe 1 TpMbyHaauUTe og ApyruTe Aenosu Ha EBpona oTKpueaat
C/IMYHO MUCNEHbE AeKa NpoLeHaTa Tpeba Aa BKAyYyBa U KBAHTUTET M KBanuTeT. He Tpeba Aa NoCTOM COMHEX
[EKa e HEONXOAEeH 3HauYMUTeNeH KBAHTUTET HA HACM/ICTBO 33 Aa ce fobue cyncugmjapHa 3awTuTa. Ho,
AebuHMpakbeTo Ha NparoT o yneH 15(8) He nogpasbupa camo aHanU3Mparbe Ha KBAaHTUTAaTUBHM NOAATOLM.

Co orneg, Ha NPOMEH/IMBOTO NPeCceseHTHO NPaBo, He e MyA PO Aa ce HanpaBu 0bua 3a cocTaByBakbe Ha
KOHEeYHa IMCTa Ha MOXKHW NMOoKasaTeNu, HO Cropes aHa/iM3aTa Ha BOAEUYKMUTE C/lyydau, BKAYUYBajKu ro ciyyajoT
Sufi and EImi, K.A.B. (*®) (Bo KOHTeKCT Ha uneH 3 og EKYM) n repmaHckumot CYC, xonaHACKMOT [lp>KaBeH COBeT,
BTOK, ¢dpaHLyCcKMOT HaumoHaneH cya 3a a3u, C1I0BeHeUYKMOT BpxoBeH cya (mefy apyrute), a 3emajku ru
npeasuna Hacokmte Ha YHXLP 3a ncnonHysare Ha yCnoBMTE BO O4HOC Ha 3emjuTe Kako wto ce Upak, Comanuja
1 ABraHMCTaH, NoCTojaT TPM NPUHLMNM cCnopes KouwTo Tpeba Aa ce BpLIM NpoLeHaTa:

(°*) Mpecyga 10 C 13.10., op. cit., fn. 37, cTas 23.

(°2) Raad van State (XonaHguja), npecyga og 26 jaHyapwm 2010 r., 200905017/1/V2, ECLI:NL:RVS:2010:BL1483.

(*) Baskarathas, op. cit., fn. 29; Buaete ncro u CNDA, npecysa oa 18 oktomepu 2011 ., n 10003854.

(°*) YHXLP, KoHeuHo 6e36epeH? (Safe at Last?), fn. 2, ctp. 104.

(°) Ibid., cTp. 46 — 47.

(%) Ibid., cTp. 104.

() X. NambepT (H. Lambert), ,CnegHata rpasuua: Npowunpysare Ha 3awTmTaTa 8o EBpona 3a KPTBM Ha BOOPYKEH KOHGIMKT U HECENIEKTUBHO HacUICTBO"
(,The Next Frontier: Expanding Protection in Europe for Victims of Armed Conflict and Indiscriminate Violence®), IJRL 2013, 224.

(°8) ECYNM, npecyaa oa 5 centemspwm 2013 1., K.A.B v Sweden, 6apatbe 6p. 886/11.
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a) NpBo, NnpucTanoT Mopa Aa buae XoNUCTUYKN U MHKAY3MBeH. CyaoBuTe U TpMbyHanMTe Mopa Aa 3emat
npeasua, LUMPOK Oncer Ha peseBaHTHU NPOMEHANBU GaKTOPM.

6) BTopo, cynosute 1 TpubyHanute He Tpeba fa ce orpaHMYyBaaT Ha YMCTO KBAHTUTAaTUBHM aHAIU3M Ha
6P0joT Ha CMPTHM Cly4aun U NOBPEAM Ha UMBUAM UTH. MpMcTanoT mopa Aa buae Kako KBaUTAaTUBEH, Taka

M KBaHTUTaTMBeH. Kora ce BpLUM NpoLEeHa Ha KBaHTUTETOT M KBAIMTETOT, CyA0BUTE U TpMbyHanuTe Tpeba aa ja
MMaaT Ha YM BepojaTHOCTa 3a HenpujaBeH MHUMAEHTU U APYTY HejaCHOTUM.

8) TpeTo, HaarpaayBajku ro npecegeHTHOTO NPaBo, BO KOELLTO 04, CBOja CTpaHa ce ancopbupaHu cosHaHujaTa
0f, aKafleMCKM CTyauK, CyaoBuTe U TpubyHanuTe Tpeba ocobeHo Aa pasrnenaaT WTO HU KaxkyBaaT goKasuTe
BO O4HOC Ha NOKa3aTenuTe 3a CUTyaummn Ha HaCUACTBO U KOHOAMKT (CN1egHOTO e 3aMUCIEHO KaKo HeLLeNoCcHa
nncTa):

e EKYN ,Sufi and EImi Criteria“:
— CTpaHu BO KOH(GAUKTOT U HMBHATa penaTuBHa BOeHa C1na;
— ynoTpebeHn MeToau M TaKTUKKM Ha BOjyBarbe (ONacHOCT Of, LMBUAHN XKPTBU);
— TUN Ha ynoTpebeHo opyKje;

reorpadcku ondat Ha bopbuTe (N0KaNU3MpPaHM UAK LLMPOKO PacnpocTpaHeT);

6poj Ha ybuneHu, NoBpeAeHM UK paceseHm UMBUAN KaKo pe3ynTaTt Ha 6opbure.

e CnocobHOCT MAM Hemarbe cnocobHOCT Ha Ap»KaBaTta Aa M 3alTUTU CBOUTE rpafaHn o4, HacUACTBO (Kaae wWwTo
MOXe Aa ce npumeHu, Tpeba Aa NOMOrHe Aa ce noco4aT pasvyHM NoTeHLUMjaNHU AaBaTeNN Ha 3aLUTUTA
M fa ce yTBPAM HMBHATa ynora) / cteneH Ha HeycrnelwHo cnpoBeayBakbe Ha 0AroBOPHOCTUTE O CTpaHa Ha
AprKasarTa.

o COLMOEKOHOMCKM yC0BUM (Kade wTo Tpeba Aa e BKAyYyeHa npoLeHa Ha eKOHOMCKUTE U Ha apyruTte Gopmu Ha
MOMOLL Of, CTPaHa Ha MefyHapoAHUTE UAM HeBNAAUHWUTE OpraHu3aLmm).

o KymynaTtusHu epeKTu Ha AONrOTPAjHN BOOPYIKEHU KOHOANKTY.

Bo npuHUMM, HEKOHEYHaTa IMCTa Ha OBME MoKasaTen Ke ce NpMmeHyBa Kora Tpeba Aa ce U3BpLUM NnpoLeHa

Ha onwTaTa UM KOHKpeTHaTa onacHocT 3a 6apatesior. Cekoj noeanHedYeH BOOPYKeH KOHDIMKT MOsKe Aa ce
O[BMBA Ha Pa3/NMYeH HauYMH, Na 3aToa HajBaXKHO e Aa Ce 3aMOMHM AeKa eHa JINCTa Ha NoKasaTeIn — Kako Taa
norope — HUKoral He e KoHeyHa. KapaKTepucTuKnTe Ha efeH BOOPYKEH KOHGIMKT U LMBUIHUTE XPTBU BO HEro
MOXKe [a yKaKaT Ha Apyru nokasarte/v KouwTo Tpeba aa ce 3emat npeasua.

2.3. [llpumeHa Ha npoueHaTa Co IM3ravyKa ckana

KoHLLeNToT Ha In3rayka CKasa, KojwTo Npomnsnese og, npecynata Bo cayyajot Elgafaji (Mako He € KOHKPeTHO
ONWLLAH KaKo TaKoB), HYAM pamKa 3a NPOLLEHA Ha peslaTMBHATa BAaXKHOCT Ha NOMMMTE 33 OMNLITA ONacHOCT

(Kora NocToM HeCeNeKTUBHO HAaCU/ICTBO Ha TOJIKY BUCOKO HMBO LUTO /IMLLETO € BO OMACHOCT CO CaMOoTO Toa LWTO

€ LMBW/I) M 32 KOHKPETHa OMacHOCT (Kora NoCcTon MHAMBUAYANM3NpPaHa 3akaHa). OBa My AaBa epeKT U KOHTEKCT
Ha TeKCTOT o4 BoBeAHaTa ogpeaba (35) (npetxogHo (26)) Bo npeambynata Ha [K: noctoereTo Ha ceprosHa

M noeanHedYHa 3akaHa No UuMBuUINUTE reHepasiHO MOXXe BO UCKNYYUTENTHU CNydYan Aa Ce CMeTa AeKa MOCTOU Kora
CTENEHOT Ha ONWTO HAaCUACTBO LWITO rO KapakKTepmn3npa BOOPYHKEHUOT KOH(b}WIKT AOCTUTHYBa BUCOKO HUBO:

0Ba e AMMeH3MjaTa Ha OnLwTa ONacHOCT BO YieH 15(B). [LoKO/IKy NOCTOM ONLWTa ONACHOCT, NPaLLakeTo 3a
KpeambunHocTa He e pefleBaHTHO; NoMNpeLmsHo, KpeanMbunHOCTa e orpaHMYeHa Ha Toa Aa ce NPOBEpU Aanu
6apaTenoT foara og ofpeseHa 3emja Uan PErmoH.

Ho, n noHaTamy MOXe Aa ce NMPUMEHM YCNeLwHOo CornacHo YaeH 15(B) Aypy 1 Kora HUBOTO Ha HECENeKTUBHO
HaCW/ICTBO € NMOHUCKO, OKOJIKY BapaTesioT MOXKe Aa MOKaxKe eKa € KOHKPETHO 3arpo3eH nopaam Gpaktopu
KOWLUTO Cce OAHEeCyBaaT Ha JIMYHUTE OKOJIHOCTU: OBa € AMMEeH3MjaTa Ha KOHKPETHa 0NacHOCT BO YsieH 15(B).
Jlu3raukaTta ckana my fasa ro obopmyBa HaUMHOT Ha Koj Tpeba Aa ce NPOLEeHN KOHKPETHaTa OMacHOCT:

,KOJIKYy NoBeKe 6apaTeNnoT MOXKe [a NOKaXKe AEeKA € KOHKPETHO 3acerHat nopagu GakTopu LWTO ce ofHecyBaaT
Ha HEroBUTE JINYHU OKOJTHOCTU, TOJIKY € MOHWUCKO HUBOTO Ha HECENIEKTMBHO HAaCKU/ICTBO NOTPebHO 3a Aa 1
MCMNONHM YCNOBUTE 3a cyncuamnjapHa 3awtuta“(Elgafaji, ctas 39; Diakité, ctas 31). OBage e BaykHa npoLeHaTa Ha
KpeamnbunHocrta.
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EnemeHTuTe WTO Tpeba fa ce 3emaT NpeaBus NpY NPoLLeHa Ha HUBOTO Ha HECENeKTUBHO HAaCU/ICTBO ce AafeHu
norope (Buaete ro genot 1.3 ,,HecenekTMBHO HacuacTeo®).

JacHo e aeKa npoleHaTa Ha KOHKpeTHaTa 0NacHOCT CcornacHo YneH 15(8) Mopa Aa ce 04BMBA Ha CIMYEH HAUYMH
KaKo M npougeHaTa 3a bapatbaTa 3a mefyHapoAHa 3aluTUTa BP3 OCHOBA Ha usieH 15(a) 1 (B). OBa cneaysa og,
MHcucTupameTo Ha CIMEY aeka ,ogpenbata [uneH 15(B)] mopa aa 6uae npegmeT Ha KOXEPEHTHO TOJIKYBaH€E BO
O[HOC Ha ApyruTe ABe CMTyaunn HaseLeHu Bo YneH 15 og Jupektusata v cnopeg Toa mopa Aa buae TonkyBaH
BO TeCHA BPCKa CO Taa uHamsmayanumsaumja“ (). MpeamsBMKOT 3a cyanmTe BO HaLMOHAHATa CYACKa NPAKTUKa
0o aeHec (Buaete gen ll, gen 2.31 nogony) e Toa WTO Kora ce paboTu 3a NnpMmeHa Ha YneH 15(B) Bo cuTyauum
KaZie WTO HUBOTO Ha HEeCEe/IeKTMBHO HACMICTBO He e A0BO/IHO BUCOKO 3a Zia Cce A0BeAaT LMBUAUTE reHepanHo
BO OMACHOCT, YeCTOMATH e TELUKO Aa ce YBUAM 30LTO HapaTenoT KOjLITO MOXKE A3 MOKaXKe IMYHU OKONHOCTH
KOWMLUTO ja 3rosieMyBaaT onacHocTa, Tpeba Aa ce pasriesyBa BO O4HOC Ha ysieH 15(B). Kako wTo e npetxogHo
HanoOMeHaTo, Te BCYLIHOCT MOXKebW MM MCNONHYBaaT YC/IOBUTE 3a 3aLUTUTA Kako Beranum uam 3a cyncuamjapHa
3alWTUTa cornacHo YneH 15(6) (1°°) uau (a). Cnopen Toa, rasHaTa Noae3HOCT Ha YieH 15(6) e moxxebu Bo
C/ly4auTe Kage LWTO NpaLlakbeTo e Aajiv NOCTOM OMWTa ONACHOCT MO CUTE LUBUAMN.

2.3.1. HauuoHanHaTta cyacka NpaKTUKa

Mocne Elgafaji, Op»kaBHKUOT coseT Ha PpaHLmja HaBeayBa BO caydajoT Baskarathas (*') geka He e noTpebHo
6apaTenoT Aa AOKaXKe KOHKPETHO TapreTMpakse Nnopagm cBojaTa IMYHA CUTYyaLMja Kora HUBOTO Ha
HeceneKTMBHO HaCU/ICTBO AOCTUIHAN0 TAaKOB CTEMEH LUTO NOCTOjaT CEPMO3HU U AOKAXKaHU NPUYUHU A3 ce
BepyBa AeKa LMBWUAOT 61 61N BO ONMACHOCT CaMo Nopaam CBOETO NPUCYCTBO Ha TePUTOPMjaTa, Kako LWTo belue,
cnopeg Cynot, cnyyajot Ha LWpwn SlaHKa Bo netoto 2009 rognHa.

HauunoHanHWoT cya 3a a3un Ha ®paHumja ja 3ege npeasua MaagaTa Bo3pacT Ha 6apaTenoT Ha a3ua Kako
WHAMBUAYaANEH €1eMeHT BO MPOLLEHA HA peasiHaTa OnacHOCT 04, CepUO3Ha NOBPesa BO HEKOJIKY Cay4vau

BO ABraHuctaH. Cnopeg CyaoT, OBOj e/1eMeHT 3a NpoLeHaTa NPeTCTaByBa €/1eMeHT KOjLITO ja 3rofiemyBsa
WMHAMBMAYaHATA ONACHOCT KOora HMBOTO Ha HAaCW/ICTBO e Nomasno. M 3aToa bele gogeneHa cyncugmjapHa
3awTwuTa. Ucto Taka, CynoT 3ese npeasuz enemeHT NoBp3aHM Co MaagaTta Bo3pacT Ha bapaTenoT, Kako
CMPT Ha POAUTENNTE, HEMAHE POAHUHM, N3NTOKEHOCTA HAa HAaCUMICTBO M NPUCUIHWU PerpyTauum BO eiHa of,
BoeHuTe cum (1°2). Apyr uHamMBMAayaneH enemeHT Kojlwuto CyaoT ro npudaTti Kako 3ronemeHa onacHocT ce
nojaBu BO efeH cny4aj co YoBek oa CeBepeH Kusy ([emokpatcka Penybanka KoHro), kora CyaoT yTBpam AeKa
npodecroHanHu anua wro Tpeba Aa natysaaT 4o M of AHrona 61 6une U3NOXKEHM Ha HACUICTBO KOELUTO

e nNpeamn3BMKaHO 04, Boopy:KeHu rpynu (13). EaeH BaxkeH acneKkT oBae belue Toa fann KOHKpeTHaTa npodecuja
Ha 6apaTenoT e o GyHAAMEHTANHA BAaXKHOCT 3@ HEFrOBMOT UAEHTUTET, TaKa LUTO He 61 610 pasymHo Aa ce
o4yeKyBa [a ja CMeHM 3a Aa n3berHe MoXKHa Henpasaa.

lfepmaHckuoT Cojy3eH yrnpaseH cya HaBeayBa NPUMEPK 38 UHAMBUAYANHN OKOTHOCTM KOWLLTO ja 3ronemysaat
3aKaHaTa o/, HeceNneKTMBHO HaCUICTBO: Ha NMp. ako npodecunjaTta Ha bapaTtenoT ro npuHyaysa Aa buae so
6/11M3MHa Ha AejCTBa Ha HAaCM/ICTBO, KaKo LUTO e C/1y4aj Co IeKapuTe 1 HoBUHapuTe. BoeaHo moe Aa ce 3emar
npeasua IMYHUTE OKOIHOCTU KaKo BEPCKA UM ETHUYKA NPUMNaAHOCT, AOKO/KY TME He BOAAT KOH CTaTyC Ha
6eraneu. Bo cyyaj Ha TakBM IMYHM OKoNHOCTH COjy3HMOT ynpaBeH CyA UCTO Taka HGapalle BUCOKO HMBO Ha
HeCeNeKTMBHO HaCU/ICTBO M/IM CU/IHA 3aKaHa Mo LMBUIHOTO HaceseHme Bo obnacra. NokasaTesinTe 3a 0Ba MOKe
[a 6uaaT 6pojoT Ha AejcTBa Ha HECE/IeKTMBHO HAaCUACTBO, 6POJOT Ha KPTBM M CEPUO3HOCTA Ha LMBUIHNTE
3ary6um (1%4).

BucokuoT ynpaseH cya Ha basapuja He ro 3eae npeagug, GakToT 3a npunagHocTa Ha 6apaTtesnoT Ha
MasiLMHCKaTa rpyna Xasapu (ABraHMCTaH) Kako MHAMBMUAYaHA OKO/IHOCT KOjalwWTo ja ,,3roemyBsa ornacHocra”,
Cnopes nHdopmaummute gocrtanHu 3a CyaoT, ceBkynHaTa CUTyalmja Ha Xa3apuTe, KOMLITO TPAAMLMOHANHO
ce ANCKPUMMHUPaAHU, e nogobpeHa, Mako oaBpemMe-HaBpeme NpPoLo/IKyBaaT M O4HOBO Ce jaByBaaT
TPagMUMOHANHNUTE TEH3MM. Xa3apuTe OTCEKOorall Xunseene Bo nposuHuuuTe Mapsap 1 Kabyn n cnopeg,

(*°) Elgafaji, op.cit., fn. 5, ctas 38.

(1) Bugete ro mMcaereTo Ha He3aBUCHMOT NPaBeH 3acTanHuk 8o M’Bodj, op. cit., fn. 9 Bo ogHoc Ha onceroT Ha yneH 15(6).

(1) Baskarathas, op. cit. fn. 29.

(12) CNDA (PpaHumja), npecyaa oa 21 mapt 2013, M. Youma Khan, 6p. 12025577 C; CNDA, npecyaa oa, 2 jyav 2012 r., M. Ahmad Zai 6p. 12006088 C; CNDA,
npecyaa oa, 18 oktomspw 2011 r., M. Hosseini 6p. 10003854 C+; CNDA, npecyga og, 3 jynn 2011 r. M.

(1) CNDA, npecyaa oa 5 centemspu 2013 r., M. Muela 6p. 13001980 C.

(%) CojyseH ynpaseH cyd (fepmaHuja), npecyda 0d 20 ¢espyapu 2013 e., BVerwG 10 C 23.12, ctas 33.
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nHoopmaumnte og YHXLP, ronem 6poj npunagHnum Ha XasapuTe ce BpaTuae BO permoHoT. HUTy npunagHocTa
Ha H6apaTenoT Ha peanrMosHaTa rpyna LnunTmn He npeTcTaByBa MHAMBUAYAIHA OKOJIHOCT KOjalUTo ja ,,3rofeMyBa
onacHocTta“ 6uaejkm 15 NpoLeHTH o4 HaceneHmeTo Bo ABraHuctaH ce LWuuntu (1%).

BucokunoT ynpaseH cya Ha CeBepHa PajHa-Bectdanuja HaBeayBa AeKa e NoTpebHO Aa ce UCMOAHAT YCN0BYM 3a
Cepuno3Ha 1 noeguMHeYHa 3akaHa. Toa e c/lyyaj caMo Kora OMnwITUTE OMACHOCTU Ce aKyMY/IMPaHU Ha TaKOB HAaYUH
LUTO CUTE KUTENM BO PETMOHOT CE CEPUO3HO U IMYHO 3arpPO3eHM, MM KOra HEKOj e 0cObeHO 3arpo3eH nopaam
VMHAMBUAYANHN OKOIHOCTU KOMLUTO ja 3rosiemyBaaT onacHocTa. TakBUTe MHAUBMAYA/NHM OKOMTHOCTU KOMLLTO ja
3rosieMyBaaT OnacHOCTa, MOXKe [a Pe3ynTMpaaT U o4 Heyuja NPUNagHoCT Ha HeKoja rpyna (1%).

Bo HM and others, Bucokunot TpubyHan Ha ObeauHeToTo KpancTteo ro ob6jacHyBa CBOETO /ieguLiTe 3a
pasmucnysareTo Ha CMNEY Bo Elgafaji:

Ce unHu aeka CIEY Bo TOj c/yyaj cmeTa AeKa IMLETO KOELTO e BO peasiHa OMNacHoCT Aa 6uae KoOHKpeTHa
WM NOONLWTA e HA HECENEKTUBHO HAaCU/ICTBO, MOXe Aa Aobue 3aWTiTa Kora onLwToTO HUBO Ha
HacUACTBO He 61 B0 JOBOHO 32 Aa Ce YTBPAM NoTpebHaTa 0NacHOCT 33 OHOj KOjLUTO HE MOXKe A3
NoKarke HMeZHa KOHKPEeTHa NPUYMHa AeKa e 3arpo3eH o4, HaCU/ICTBO, OCBEH aKOo TOa He JLO0CTUIHE BUCOKO
HuBO (1%7),

TpnbyHanoT 3ema nNpeasua Aanuv CO NMPUMEHA Ha IM3raykaTa CKaNa MOXKE Aa Ce MOKaXKe AeKa NocTom
3rosieMeHa OMacHoCT 3a umsuauTe Bo Mpak komwTo ce npunagHuun Ha CyHutute unam Wnntu, Ha Kypaute
WU Ha NopaHeLlHMTe baaTucTu. 3aKnyum AeKa reHepasHO He MOXKe Aa ce noKaxke. Bo ctas 297, TpubyHanot
HaBeaysa:

Cnopep, HaleTo Mucnere, gpyrute fokasm 3a CyHutute u LLnntnte oTKkpuBaaT canyHa caunka. Cenak,
MaKO Nopaau ropeHaBeaeHnNTe NPUUYNHU CMEeTame [eKa AoKa3uTe Kako LenrHa ce He0BOHM 3a Aa
ce YTBPAM AeKa CYHUTCKMOT WU LUMUTCKMOT MAEHTUTET CaMMOT no cebe npeTcTaByBa ,Kateropumja

Ha 3rosieMeHa OMacHOCT cornacHo YneH 15(8), npudarkame AeKa BO 3aBUCHOCT 04, UHAUBUAYANHUTE
OKO/IHOCTM M 0COBEHO BO 3aBUCHOCT OZ, TOA Aa/IN IMLLETO Ce COOYyBa CO BpaKkakbe BO 061acT Kage
LWTO HerosuTe 6paka CyHUTU uam LUMKTK ce ManuuHCTBO, IMLLETO MOXKE A3 AOKaXKe peasiHa onacHoCT
cornacHo yneH 15(8). (/InueTo, cekako, MoXKe Aa AOKAXKe W peasiHa ONAaCcHOCT 33 NPOrOH COMMAacHO
KoHBeHUMjaTa 3a 6eranum nam 3a nocranysakse CNPOTMBHO Ha uneH 3 og EKYM).

2.4. Tleorpadcku ondat: 3emja/obnact/permoH

Kora cygosuTe 1 TpnbyHanute Ke 4obujaTt 4OKa3M 3a NOCTOEHE BOOPYKEH KOHGIMKT BO 3emjaTta Ha NOTeK/o,
Tve Tpeba aa ro yTepaaT reorpadckmMoT ondaT Ha KOHPANKTOT. AKO HECE/IeKTUBHOTO HAaCKUCTBO LUMPYM 3emjaTa
€ Ha TOJIKY BMCOKO HMBO LUTO /ML aTa Ce COO4yBaaT CO OMAaCHOCT COMMacHo YeH 15(8) camo nopaam Toa WTo ce
umMBuaM, Toraww 6apaTtenoT Mma NpaBo Ha cyncuamjapHa 3awTmTa. Cenak, ako obi1acTa Ha 3emjaTta norogeHa

0f, TO/IKY BUCOKO HMBO Ha HECE/NIeKTMBHO HAaCWU/ICTBO € OrpaHMyeHa Bo CBOjoT reorpadcku ondar camo Ha gen
WM OeN0BM 04, 3emjaTa Ha NOoTeK/10, Toral (OCBEeH aKo 3emjaTa-uY/ieHKa 3a Koja CTaHyBa 360p He ro NpumeH#u
uneH 8) MoXKHOCTa Ha BapaTesioT A4a NoKaKe peasnHa ONacHOCT 04, CepMo3Ha NoBpeaa BO maTMyHaTa obnact
corniacHo yseH 15(8) camo 3aToa WTo 6apaTenoT e uMBKA Ke 3aBUCK 0/, Toa AanM MaTudHaTa obsacT e obniact
BO KOjaLUTO MOCTOM TaKBO BUCOKO HMBO Ha HacuncTeo. Tpeba Aa ce npoueHaT U NPaKTUYHUTE acreKkTi Ha
naTyBakbeTOo [10 M NPEeCcTojyBarbeTo UM BAOMYBAHETO BO TOj A€/ 04, 3emjaTa 3a 4a MOXKe 4a ce yTBpAM Aann

e pa3yMHO A4a ce o4yeKyBa bapaTenor ga ce npecenv tamy. akropu wWTo Tpeba ga ce 3emat npeasua MoXKe 4a
6upat 6e3begHocTa OKONY aepoApPOMOT/MeCTOTO Ha BpaKarbe, 3aeaH0 co 6e3beaHOCTa Ha NaToT WTo Tpeba
[a ce NoMuHe 3a A4a ce AonaTysa BO 06/1acTa Kage WTOo He NocTom KOHGIMKT. Bo 3emja Kage WTo e orpaHuyeHa
BHaTpelwHaTa c10604a Ha ABUXKere, MOXebu e NoTpebHOo Aa ce yTBPAM ferasHoOCTa Ha BAOMYBAHETO BO
obnacrta. Kako wto belle NpeTxoaHo NoCoYEHO, ako HEKoe /inLe He moxe 6e3beaHo Aa cTurHe 4o obnacra

Ha ogpeamLITe NMOPaAM CUTyaLmMjaTa Ha BOOPYXEH KOHGAMKT BO 3emjaTa, Torall ce CMeTa [eKa e yTBpAeHa
OMacHOCT cor/lacHo YsieH 15(B) Bo maTuyHaTta obnacr.

(1) BucokuoT ynpaseH cya Ha baepH (fepmanuja), npecyaa og 3 despyapu 2011 r., 13a B 10.30394.
(1) BucokwuoT ynpaseH cya Ha CesepHa PajHa-Bectdanuja (fepmanuja), npecyaa oa 29 oktomspm 2010 ., 9 A 3642/06.A.
(27) HM and others, op. cit., fn. 26, ctas 40.
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2.5. BHaTtpewHa 3awTuTa

KoHKpeTHUTe oapenbu 3a BHaTpeLlHa 3alWT1Ta o4 YieH 8(2) ce ogHecyBaaT Ha ,,4e1 04, 3eMjaTa Ha NOTeKN0",
Ce noapasbupa Aeka oHamy Kaje LITO NOCTojaT Ha0AM KOM YKaxKyBaaT AeKa NocToM ONacHOCT 0/, CEPMO3Ha
noepeza nopaam HeCeNeKTMBHO HaCUICTBO CMPOTMBHO Ha YaeH 15(B), Toraw (ocBeH ako 3acerHaTaTta 3emja-
yNeHKa He ro MPUMMEHM UYneH 8) cyaoBuUTe U TpubyHanuTe mopane Aa 3akayyaT AeKa He e AoCTanHa BHaTpewHa
3alTunTa.

He moxe fa ce Kaske Aeka bapaTesioT MMa OCTBap/IMBa a/iTepHaTUBa 3@ BHATPELLIHA 3aWTUTA JOKOKY
anTepHaTMBHMOT aen (aenoswu) og 3emjaTa (i) UcTo Taka npeTcTaBysa(aT) peasiHa ONacHOCT 3a IMLETO A3
npeTpnu ceprosHa nospeaa (o4 KojalTo Hema AeNnoTBopHa 3awTtuta): uam (ii) He 6u 6uno pasymHo aa ce
oueKyBa bapaTenor aa ce saomu Tamy; uau (iii) 6apaTenot He moxke Aa gobure GaKTUUKM NpucTan 4o TakBMOT
aen (aenosu) og 3emjata (1°8). Kora ce pasrneaysa Aanv NOCToM 3alUTUTa O CEPUO3Ha NoBpeaa Bo ApYr Aen
(nenoswu) og 3emjata, notpebHO e Aa ce UCNUTa NPUPOAaTa Ha Taa 3aliTWTa, a 3a A4a ce CTOpPM Toa, Mopa Aa ce
3emart npeAsua U3BOPOT Ha 3alITUTa, Hej3nHaTa eGeKTUBHOCT M TPAjHOCT COMMACcHO YJieH 7.

CornacHo uneH 8(2) semjute-uneHku Tpeba Aa r'm MMaaT npeaBu OKOHOCTUTE LITO NPeoBaZlyBaaT BO 3emjaTa
Ha NOTEK/0 BO BPEMETO Kora ce Hocu og/lykaTta. BTOK ymepou deka osa He co30aea npaseH mosap ep3
opxcasama 0a 0okaxcysa 0eka nocmou desn 00 3emjama Kade wmo bapamesnom, Kojuimo 00KaH(as OCHOBAH
cmpas 80 mamuyHama obaacm, 6u 6uno pasymHo 0a ce oveKkysa 0a o0u u 0a xcusee. [lpasHUOM mosap naza
Ha bapamesaom, Ho, 80 NPAKCA, NPAWAHEMO 3a 8HaMpPeWHo pacenysare mpeba 0a 20 NoKpeHe dprasama
o wmo ocmaxyea bapamenom 0a 0oKaxce 0exka He 6u 6uso pasymHo 0a ce peaoyupa mamy (1).

2.5.1. YneH 8 (opurnHanHa n uameHeta sep3uja Ha JK)

MocTojaT pa3nnKM Mefy opurmHaaHaTa U USMeHeTaTa Bep3uja Ha YieH 8 KOULITO gocera He 6ea npeameT Ha
ncnuTyBarbe o ctpaHa Ha CIEY, HO MOXKHO e U3MeHUTe Aa MMaaT NPAKTUYHM MMNAMKauun. YneH 8 BO cBojaTa
opurnHanHa dopma (1°) npenosHaBa AeKa 3aKaHaTa MOXKebu He NOCTOM LIMPYM 3eMjaTa Ha MOTEKO M AeKa
cnopep Toa 6apatenoT Hema noTpeba o4 MefyHapoAHa 3alUTUTA aKo TaKBOTO /INLE € Pa3yMHO 43 Ce OYEeKyBa
[a OCTaHe BO Apyr AeN o4 3emjaTa M NoKpaj TEXHUUYKUTE NPenpeKkn Npu BpakakeTo. M3ameHeTaTa Bep3uja Ha K
(enaete ro genot 1.8 norope) ro MeHyBa OBa CO TOA LUTO M3UCKYBa HE CAMO Aa MOKEe Pa3yMHO [a Ce OYeKyBa
bapaTenoT Aa OCTaHe BO TOj AN Of 3emjaTa, TYKy Aa moxKe 6e3beaHO 1 ferasHo ga natysa 4o v ga gobue
npucran Bo TOj AeN 04 3eMjaTa U 4@ MOXKe pa3yMHO [a Ce O4YeKyBa [a Ce B4OMM Tamy. BeKke He ce cnomeHyBa
TEPMUHOT , TEXHUYKM NPENPEKN”, YMEeLLTO TO/IKyBake NPean3BMKyBalle NoTelwKoTnun. Moxkebu nocton cuieH
aprymMeHT BO NPUAOT Ha Toa AeKa popmynaumjaTta Bo U3MeHETaTa BepP3uMja BO OAHOC Ha OBME acMeKTU of,
oapenbaTta MMa 3a LLen 4a ro pasjacHy oHa wto belle MMNAMLMPAHO BO OpUrMHaAHaTa dopmynaumja.

Ynotpebata Ha 360poT ,,Baomn” (1') Bo n3smeHeTaTa Bep3nja Ha [K ce pasnunkysa og, 360poT ,,0cTaHe” BO
opurMHanHata [AMpeKT1Ba 1 MOXKe Aa 3Ha4M AeKa ce NpeasuAayBa cuTyaumja co noronema cTabuaHocT.

YneH 8(2) og M3meHeTaTa Bep3uja Ha [JK HaoXKyBa KOHKpeTHa 06BpCKa 3a 3eMjuUTe-YNEHKM, Kora oa/ydyBaaT
3a Toa Aanun 6apaTenoT Mma ocTBap/IMBaA aNTEPHATUBA HA BHATPELLHA 3alWTKTa, Aa AobujaT npeuusHm

(1°8) (i) noHeKoraw ce HapeKyBa ,,curypHoceH” yneH; (ii) uneH Ha ,,pasymuocta” v (iii) ,npuctaneH” ynex.

(1) Buww TpmbyHan (OK), npecyaa og 25 Hoemspu 2011 r., AMM and others (conflict; humanitarian crisis; returnees; FGM) Somalia v. Secretary of State for the
Home Department, CG [2011] UKUT 00445 (IAC). 3a HajcKopeluHaTa oflyKa 3a cuTyaumjaTta Bo Moraguily, BuaeTe ja ogsiykata Ha Buwmot TpubyHan o MOJ
and others (Return to Mogadishu) (Rev1) (CG) [2014] UKUT 442 (IAC).

(1°) YneH 8 — opurnHanHa Bep3uja (cé ywre ce npumeHysa 8o Mpcka u Bo ObeanHetoto Kpancteo (sugete fn. 1)) npeasuaysa:

,BHaTpelwuHa 3aWwTnTa

1. Kako desn 00 npoyeHama Ha 6aparbemo 3a MedyHapooOHa 3awmuma, 3emjume-4sneHKU moxam 0a 00ay4am deka 6apamesnom Hema nompeba 00
MedyHapodHa 3awmuma ako 80 edeH des 00 3emjama Ha MOMeKs10 He MOCMouU OCHOBAH CMPAg 00 MPO20H UAU peanHa onacHocm 0d npempnu cepuo3Ha
nospeda u e pazymHo da ce o4ekysa bapamesnom da ocmaHe 80 moj 0en 00 3emjama.

2. Mpu ucnumysarbe Ha moa danu edeH Oes 00 3emjama Ha MOMeKs10 e 80 CO2AACHOCM €O cmas 1, 3emjume-ysieHKU Ke 2u 3emam npedsud onwmume
OKoAHOCMU WMo npeosaadysaam 6o moj 0es 00 3emjama u Au4HUMe OKoAHoCMU Ha 6apamesiom 80 MOMEHMOM Kora ja HocaT Oa/yKara.

3. Cmas 1 moite 0a ce npumeHu 6e3 o02n1ed Ha MexHUYKUMe MPeYyKu 3a 8PAKare 80 3emMjama Ha Momekxs10*

(*1) Toa 1cTo Taka ce NprMeHyBa U o4 cTpaHa Ha ECYIM: suaeTe Ha np. npecyaa og 11 jaHyapu 2007 r., Salah Skeekh v Netherlands, app.no. 1948/04 [2007]
EKYM 36, nap 141: ,CyaoT cmeTa AeKa, Kako NpeaycnoB 3a NOTNupakbe Ha aATepHaTMBaTa 3a BHATPeLHO 6ercTeo, Tpeba Aa NocTojaT OApPeaeH rapaHLmm:
nuueTo wro Tpeba Aa 6uae npotepaHo Mopa Aa 6uae BO MOKHOCT Aa NaTysa BO OAHOCHaTa o6nacT, Aa Aobue npuctan v Aa Moxe Aa e BAOMMU Tamy; BO
CMPOTUBHO MOMKE [ Ce NOjaBM Npallakbe COMMACHO YeH 3, yluTe NoBeKe AOKOJIKY BO HEAOCTUT HA TaKBM rapaHLMm NOCTOM MOXKHOCT MPOTEPAHOTO /inLEe A3
3aBpLUM BO A€/ Of 3emjaTa Ha MOTEKNO KaJe WTO TOj UK Taa b1 MoxKene 4a Noanear Ha HempaBeAHOo nocTanysarbe.”
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N aXKypupaHu MHGOPMALLMK Of, peNeBaHTHM U3BOPYM 3a YCIO0BUTE BO NPEA/IOKEHUTE aNTEPHATUBHU AEN0BU Ha
3emjaTa:

[...] 3emjuTe-uneHKKN, BO MOMEHTOT KOra ja HocaT oAJ/lyKaTa 3a bapareTo, Ke rv 3emat npeasua onwtuTe
OKO/IHOCTM LUTO MpeoBaAyBaat Bo TOj AeN 04, 3emjaTa U IMYHUTE OKOIHOCTU Ha BapaTesoT CornacHo
uneH 4. 3a Taa Uen, 3eMjuTe-YNeHKN Ke ocurypat AobunBarbe Ha MPeLUsHU U askypupaHu MHbopmaumm
04, peNieBaHTHWN M3BOPMU, KaKo LUTO ce BUCOKMOT KomecapujaT 3a beranum Ha ObegmHeTUTe Hauum

1 EBponcKaTa KaHuenapuja 3a NoAApLIKa Ha asui.
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[Nonatok A — Cteb610 Ha 04NYKM

A. lanu e oabueHa 3awTuTaTa 3a 6eranuun?

CyncuamjapHa 3aTMTa MOXKe 43 Ce A0A4e/IM CaMo Ha /ML, KOULLTO He M UCMOIHYBaaT ycaoBuTe 3a 6eranum
(unen 2(r)).

b. [laan nocToM onacHoCT cnopep, uneH 15(8) Bo matuuHarta obnacr?

1. [Janu cutyaumjata BO MaTuyHaTta 061acT Ha 6apaTenoT BKAyYyBa BOOPYKEH KOHGANKT?

2. AKO e 0AroBopoT MO3WTWMBEH, AANW Taa CUTyalLMja Ce KapaKTepusupa CO HecenekTUBHO
HaACWUNCTBO Ha TOJIKY BMCOKO HMBO LUTO /IMLATa TaMy Ce U3/IOKEHM Ha peasiHa OMacHOCT Aa
npeTpnaTt cepuosHa noBpeda CO CamoTo Toa WTo ce uuBuan? (Mpawaketo 3a ,onwTa
onacHoct”)?

3. [lypu 1 aKo 04roBopoT Ha BTOPOTO Mpallakbe e HeraTuBeH, Aanu 6apatenot cenak moxe Aa
Jaje [0Kasu 3a peasiHa ONacHOCT Aa NPeTpPnu cepuosHa NnoBpesa Bp3 OCHOBA Ha KOHKPETHa
Henpasaa(u) co Koja(n) ce coovyBa Nopaan IMYHMU OKOIHOCTU BO KOMBMHALM]ja CO YCIOBU Ha
HEeceNneKTMBHO HACMACTBO (04, MOHWUCKO HMBO)? KoKy noBeke HapaTenoT MoXKe Aa MoKaxke
[EKa e KOHKPeTHO 3acerHart, TO/IKYy NMOHUCKO e noTpebHo Aa buae HMBOTO Ha HeCceNeKTUBHO
HacuncTeo (MpalwakbeTo 3a ,,KOHKPeTHa onacHocT).

3a ga oarosopart NO3MTUMBHO Ha Koe 6110 04 ABeTe npaluarba, CyaosuTe U TpMbyHannte mopa Aa buaart
CUTYPHU A€eKa He NOoCToM Ae/N0TBOPHA 3alTUTa 04, TakBaTa Cepmro3Ha nospega cornacHo YieH 7 (Mpawarbeto
3a 3aWTuTa).

EVI,CI,ej}’(VI Ce NpeTnocTtasyBa AeKa MaTUYHaATa obnacT Ha 6apaTen0T € MEeCTOTO Ha ogpeaunuTe, MOKebu

€ HEONXOo4HO Aa Ce NOCTaBu NpallakbeTo Aa/i MOXKe 6836EAHO Aa ce CTUurHe go obnacra. [ OKOoANKy He, Toraw
MOpa Aa ce NPpeTnocTasn AeKa 6apaTen0T MOKaXXa/1 A0Ka3u 3a peasiHa ONaCHOCT Aa NpeTpnun cepnosHa
nospeda Ha nNaTtoT KOH obnacta Ha oapeanwTe U AeKa Toa € 40BOJIHO 33 UCNOAHYBakbe Ha b.

B. AAZIM UMA MOXHOCT 3A BHATPELLHA 3ALUTUTA?
[loKO/IKY 04rOBOPOT Ha Mpaluarbata 2 Uan 3 e NO3UTUBEH, TOralll U NOHATaMy e HEOMNXOAHO Aa Ce NoCTaBu

npalakeTo (OCBEH aKo 3eMjaTa-u/ieHKa He ro MPMMeHM YieH 8) fanv bapaTenoT, COrNacHo YnieH 8, Moxe Aa
nsberHe ceprosHa noBpeaa co NpecesyBake Ha APYro MecTo BO 3emjaTa Ha NMOTEK/O.

3a oBa McnNUTyBakbe (Koe Mopa Aa Ce 3aCHOBA Ha NPEeUM3HU 1 axkypupaHn MHGOPMaLMK og, peneBaHTHU
M3BOpHK), NOTPebHO e Aa ce NOCTaBu NpallarbeTo Aanu 6apatenor:

e e 6e3beneH oA cepro3Ha NoBpeaa BO TOj APYr AeN O/ 3eMjaTa;

* Mmoke bes3benHo v neranHo ga naTysa U Aa Aobue npuctan Bo TOj APYr AN 04, 3emjaTa;

* pa3yMHO MOe [a Ce OYeKyBa Aa Ce BAOMM Tamy;

3a HeKoj anTepHaTMBEH Aen o4 3emjaTa ga buae 6e3beneH, NoTpebHO e Aa ce NOCTaBM NpaLlakeTo 4asim
e Toa e/ Kage WTo He NOoCToM peasiHa OMacHOCT bapaTenoT 4a NPeTpnu cepmosHa nospeaa (3a KojaluTo He
NocTou AeN0TBOPHA 3alWTuUTa).

3a fa buae npuctaneH anTepHaTMBHUOT Aen o 3emjaTta, 6apaTenot Tpeba aa 6uae BO MOXKHOCT Aa naTtysa/
CTUrHe goTamy v Aa Aobue npuctan Ao obnacra 6e3 ga buge cnpeyeH BO Toa CO NMPaBHU U NPaAKTUYHU
npenpeku (Np. ycaoB Aa ce Ma ogpefeH TN Ha AOKYMEHT 3a aeHTUbUKaLmja v cute natuiTa AoTamy Aa
6b1aaT HenNpPooAHW MAM Nonat Aa He e besbeaHo).

3a Aa ce cmeTa pa3dymHo bapaTenoT Aa ce BAOMM BO aNTEePHATUBHUOT Ae Of 3emjaTa, NoTpebHo e aa ce
NoCTaBM NpallakeTo Aann o Toa Ke buae U3N0XKeH Ha MPeKyMepPHN NOTELLKOTUM.

3a bapaTenoT 4a MOKe Aa ce BAOMM Tamy, NOTPebHOo e Aa NOCTOM yBepyBakbe AeKa NOCTOM MOXKHOCT 3a
npecToj Ha TpajHa 1 6e3ycNoBHa OCHOBA.
I. UCMOJIHYBAHE HA YCTOBUTE 3A CYNCUAUIAPHA 3ALLUTUTA

AKO 0AroBOpOT UAEHTUPMKYBAH BO AenoBuTe b 1 B e Nno3utuseH, 6apaTenioT r'v UCNONHYBa YCI0BUTE 0Of, YNeH
15(B) 1 (ako HeMa NPob6IEMU CO UCKNYUYBaHE MM MPECTAHOK) YC/I0BUTE 3a CyncuaMjapHa 3aluTuTa.
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Hopatok b — MeTtogonoruja

MeTtoagonoruja 3a akTUBHOCTUTE 3a NpodecnoHaNneH pa3Boj
AOCTaNHU 3a YIeHOBUTE Ha Cya0BUTE U TpUbyHanure

Uctopujat n BoBes

YneH 6 oa Perynatusara 3a ocHoBakbe Ha EACO (*?) (noHaTtamy ,,Perynatnea“) HaBedyBa AeKa AreHuujaTa Ke
BOCMOCTaBM U Ke U3roTen 0byKa 3a YNEeHOBUTE Ha CyL0BUTE U TPMBYHaNWTe BO 3emjuUTe-uyNeHKM. 3a Taa uen,
EACO Ke ja KOpUCTM eKcnepTU3aTa Ha aKafgeMCKUTe MHCTUTYLMW U Ha APYTY PeNeBaHTHM OpraHusaumm, 1 Ke ja
3eme npeaBuma NoctoeykaTa copaboTka Ha YHMjaTa Ha Toa noJie CO Le/I0CHO NoYMTyBakbe Ha He3aBMCHOCTA Ha
HaUMOHANHUTE CYA0BU U TPMBYHaNW.

Co uen fa ro NoAAPMKM YHanpeayBakeTo Ha CTaHA4APAUTE 33 KBAa/IMTET M XapMOHU3aLmjaTa Ha O4/lyKUTE BO

EY, n cornacHo cBojoT 3aKoHcKK maHaaT, EACO ob6e3benyBa ABOjHa nogApLuKa co 0BYKM KOULITO BKAyYyBaaT
n3paboTka 1 Ny6/MKyBatbe Ha MaTepujaan 3a npodecMoHaNeH Pas3Boj, KAKO M OpraHM3alLmja Ha aKTUBHOCTM 3a
npodecroHaneH paseoj. Co npudakareTo Ha oBaa meTogonoruja, EACO ce ctpemu ga rv yTBpam npoueaypure
KoULWTO BV ce cnepene Npu UMNJAEMeHTaLMjaTa Ha akTUBHOCTUTE 3a NpodecMoHaneH pasBgoj.

Bo octBapyBarbe Ha oBue 3aga4n, EACO e nocBeTeHa Aa ro cieam NpucTanoT M NPUHLMAUTE Ha NOAETO Ha
copaboTkaTa Ha EACO co cyaosuTe 1 TpMbyHanute cornacHo npudareHoto 8o 2013 (113).

HacrasHa nporpama 3a npodecMoHaneH pa3Boj

CopprkmHa 1 genokpyr — CornacHo 3aKOHCKMOT MaHZaT nponuwaH co PerynatneaTa 1 BO copaboTKa co
cypgoBuTe 1 TpubyHanute, EACO Ke ycBOM HacTaBHa nporpama 3a npodecroHaneH pasBoj KojalTo Ke ce cTpemu
Ha YJeHOBMTE Ha CyA0BUTE U TPUBYHaNUTe A3 UM 06e36eauM LLenoCceH NPUKa3 Ha 3aeAHUYKMOT €BPOMNCKM
cucTem 3a a3un (noHatamy Bo TekctoT ,3ECA”). 3emajku rv npeasu noTpebute NpeHeceHu og, MpeskaTta Ha
EACO, HOBMHWUTE Ha NONETO Ha eBPOMNCKOTO M HALUMOHAIHOTO NPaBOo, HUBOTO Ha PA3/IMYHOCT BO TONIKYBaHETO
Ha pesieBaHTHUTe ogpesbu u HoBMHUTE BO 0baacTa, maTepujanuTte Ke BUAAT M3roTBEHM COMNACHO, HO
HeorpaHMuyBajKku ce Ha cnegHaTa CTPyKTypa (6e3 nocebeH pegocnen):

1. Bosepg Bo 3ECA v ynoraTa U OAFrOBOPHOCTUTE HA CYyA0OBUTE M TpMBYHanMTe Ha NoieTo Ha MefyHapoaHaTa
3aWwTunTa

2. MMpwvcTan Ao NOCTanku LWTO ja ypeAyBaaT MefyHapogHaTa 3alWTUTa U NPUHLMINOT Ha HeBpaKkakbe

3. Kputepuvymu 3a BKNYYEHOCT M CyncugujapHa 3awtuTa 3emajku ja npeasua [upektusata Ha EY 3a
KBaNndMKyBarbe 3a 3alwTuTa (M)

4. MpoueHa 1 KpeamMbunHOCT Ha AoKasuTe

5. McknyyyBarbe U NpeknHyBake Ha 3aluTuTaTa 3eMajku ja npeasug [upekTtrueaTta Ha EY 3a kBanndukysare
33 3alWTKTa

6. MefyHapoaHa 3awTnTa BO CUTYaLMM HA KOHOINKT:

3awTunTa Ha beranumTe BO CUTYaLMN HA KOHPAUKT

8. MpumeHa Ha uneH 15(B) og AnpekTrBaTta Ha EY 3a KBannduKysarse 3a 3aWUTUTA

N

(12) Perynatumsa (EY) 6p. 439/2010 Ha EBponckuoT napnameHT u Ha CoseToT og, 19 maj 2010 r. co Koja ce ocHoBa EBponcKaTa KaHLenapwja 3a nogapLuka Ha
aswn, s8o: ,Cnyx6eH BecHnk” L 132/11, 29/05/2010, ctp. 11 — 28, http://eur-lex.europa.eu/LexUriServ/LexUri Serv.do?uri=0J:L:2010:132:0011:0028:EN:PDF.
(%) 3abenewwka 3a copabotkata Ha EACO co cygosuTte u TpMbByHanuTe Ha 3emjute-uneHku, 21 asryct 2013 r.

(14) OupekTnea 2011/95/EY Ha EBponckMoT napaameHT u Ha CoseToT og 13 aekemspy 2011 1. 3a cTaHAapAMTE 3a KBaIMOUKYBAHOCT Ha MLaTa co
[PKaBjaHCTBO Of, TpeTa 3emja UK nvuata 6e3 ApKaBjaHCTBO KaKO KOPUCHWULM Ha MefyHapoaHa 3alliTUTa, 3a eAMHCTBEH CTaTyc 3a beranuute Uam 3a aMuata
LUTO M UCMOIHYBAaT YCII0BUTE 3a CyNcuAmMjapHa 3aluTWTa, KaKo M 3a COAPKMHATA Ha JajeHaTa 3alTuTa (M3meHeTa Bep3uja), 8o: ,CayxbeH BecHuk” L 337/9,
20/12/2011, cTp. 9 — 26, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:337:000 9:0026:EN:PDF.
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9. Tlpuem BO KOHTEKCT Ha JupeKTneaTa Ha EY 3a ycnosu 3a npuem (1)

10. JabnuHcKka obpaboTka 3emajku ja npeasua dabavHckata perynatusa Il (116)

11. MpoueaypanHu acnekTn 3emajku ja npeasua [upekTtvusaTta Ha EY 3a npoueaypwu 3a asun (1Y)

12.Mpwucran ao npaeaTa npeasuaeHu Bo MNpaBHaTta pamKa Ha EY no npr3HaBarbe Ha cTaTyc Ha mefyHapoaHa
3aWwTunTa

13. Mpoueaypv 3a BpaKkakbe 3eMajku ja npeasua AupektnsaTa Ha EY 3a BpaKare (M%)

14.MpougeHa 1 KopucTere Ha MHGOPMaLUKUTE o4 3emjaTa Ha NOTEKNO

15. Mpuctan Ao epeKkTUBEH NPaBEH JIEK COMTACHO NPaBHUTE UHCTPYMeHTU Ha 3ECA

[JeTanHaTta cogpMHa Ha HacTaBHaTa Nporpama Kako 1 pegocniefoT no Koj Tpeba fa ce U3roteysaaT Nornasjata,
Ke 6UAaT yTBpAEHM MO NpoLeHaTa Ha NoTpebuTe KojaluTo Ke ce cnposese Bo coOpaboTka co mperkaTa Ha

cynosu 1 TpubyHanu Ha EACO (noHaTamy BO TEKCTOT ,mperka Ha EACO”), KojaliTo MOMEHTa/IHO Ce COCTOM O,
HaUMOHANHM KOHTaKT-LUeHTpu Ha EACO Bo cyoBuUTe M TpUBYyHanuUTe Ha 3emjaTa-uneHka, CyaoT Ha npasaarta

Ha EY (CMEY), EBponcKMOT cya 3a YoBekosu npasa (ECHM) u gBeTe cyacku Tena co kom EACO uma popmanHa
pa3meHa Ha n1ucma: MefyHapoaHaTa acoumjalumja Ha cyaumu no berancko npaso (moHaTtamy Bo TekcToT ,,MACBI
“) n Acoumjaumjata Ha eBPOMNCKM ynpaBHKU cyamm (noHaTamy Bo TekcToT ,,AEYC “). OcBeH Toa, Ke buaar
COOABETHO KOHCYNTMPAHU U APYrv NapTHepW BKAy4YyBajku rv YHXLP, AreHumjaTa 3a OCHOBHM NpaBa Ha EY
(AOM), EBponckaTa mpeka 3a obyka Ha cyann (EMOC) n AkagemujaTa 3a eBponcko npaso (AEl). Osa ke buae
NPUKa*KaHo M BO roanLLIHMOT paboTeH nnaH ycBoeH o EACO Bo pamMKu Ha cocTaHoumMTe Ha EACO 3a nnaHuparbe
M KoopanHaumja.

BKnyyeHOCT Ha ekcnepTu

TumoBwM 3a n3paboTKa Ha Nporpamarta — HactaBHaTa nporpama Ke 6uge M3rotseHa og cTpaHa Ha EACO Bo
copaboTka co mperkaTta Ha EACO npeky BocnocTaByBakbe Ha nocebHM paboTHU rpynu (TMMoOBM 3a u3paboTka
Ha nNporpamaTa) 3a M3roTByBatbe Ha CeKoe nornasje. TMMoBMTe Ke 6UAAT COCTaBEHM 04, eKCMepTU NPeasioKeHu
npeKky mpekaTta Ha EACO v M36paHu cornacHo HaBeLeHUTe KpuTepuymm 3a usbop. CornacHo paboTHaTa
nporpama Ha EACO 1 KOHKPETHMOT NAaH YCBOEH Ha roAMLIHUTE COCTAaHOLM 3a NAaHMpPakbe U KOOpAMHaLMja,
EACO Ke 06jaB1 MOBUK 3a EKCNEpPTH 32 U3rOTBYBaHE Ha CEKOEe MNornasje.

MoBuKOT Ke buae ncnpaTeH A0 mperkaTa Ha EACO npu wTo Ke ce HaBeae Ae/IOKPYroT Ha NOrnaBjeTo WTo
Tpeba Aa ce M3roTBK, OYEKyBaHaTa BpEMEHCKa pamKa U 6pojoT Ha noTpebHu ekcnepTu. HaumoHanHuTe
KOHTAKT-LeHTpM Ha EACO notoa Ke 6uaaT noBuKaHuM aa copaboTyBaaT co HAaUMOHANHUTE CY40BM U TPMBYyHaNM
3a NPOHAOfakbe HA EKCNEPTM KOMLUTO Ce 3aMHTEpPEeCcMpaHmM U A4OCTanHM 43 NpUAoHecaT 3a U3roTeyBakbe Ha
nornasjeTo.

Bp3 ocHoBa Ha fobueHUTe HomuHauum, EACO Ke cnogenu Bo mpekata Ha EACO npea/ior 33 BOCNOCTaByBakbe
Ha eKCNepTCKM TUM 3aJ0/1KeH 3a M3paboTKa Ha nporpamaTa. Mpeanorot ke buae pa3paboTeH of cTpaHa Ha
EACO cornacHo cnegHuTe KpUTEpUyMU:

1. [Ookonky 6pojoT Ha AobveHn HOMWMHauuK buae eaHAKOB MAM MOMan of, noTpebHMOT 6poj ekcnepTy,
CUTE HOMWHMPAHW eKCNepTn aBTOMATCKM Ke BuAaT NokaHeTu Aa 3emaT yYecTBO BO €KCMEePTCKMOT TUM
3a/l0/13KeH 3a n3paboTka Ha nporpamara.

2. [JOKONKY HOMWMHAUWMWUTE TO HaZMMHyBaaT H6pojoT Ha noTpebHu ekcnepTtn, EACO Ke HanpaBu M3gpiKaH
n3bop Ha ekcnepTu. MpenMmuHapHoOTO U3buparse Ke ce cnposese Ha CAeHNOT HaunH:

(1°) AnpekTtrea 2013/33/EY Ha EBPONCKMOT napiameHT 1 Ha CoseToT og, 26 jyHu 2013 1. BO KOjalUTO Ce yTBPAEHU CTaHAapAMTe 3a npuem Ha bapaTenure Ha
mefyHapogHa 3alwTuTa (MsmeHeTa sepsuja), Bo: ,CnyxbeH BecHuk” L 180/96, 29/06/2013, ctp. 96 — 116, http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=0J:1:2013:180:0096:0116:EN:PDF.

(1) Perynatumea (EY) 6p. 604/2013 Ha EBponckuoT napaameHT u Ha CoseToT oa, 26 jyHn 2013 r., CO KOjaluTo ce BOCMOCTaByBaaT KpUTEPUYMUTE U MEXAHU3MUTE
3a yTBpAYyBakbe Ha 3emjaTa-4Y/ieHKa OfroBopHa 3a UCNUTyBakbe Ha bapareTo 3a MefyHapoAHa 3alTUTa NOAHECEHO BO HEKOja 0f, 3eMjUTe-YIeHKM Of, CTPaHa Ha
MLE CO APrKaBjaHCTBO Of TpeTa 3emja uam uue 6es apKasjaHCcTBO (M3meHeTa Bepauja), Bo: ,CnyskbeH BecHuk” L 180/31, 29/06/2013, ctp. 31— 59, http://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013R0604&from=en.

(*7) OvpekTtvea 2013/32/EY Ha EBPONCKMOT napiameHT 1 Ha CoseToT og, 26 jyHu 2013 1. 33 3aeAHMYKUTE NpoLeAypv 3a AOAENYBatbE W NOB/IEKyBatbe Ha
mefyHapogHa 3alwTuTa (MsmeHeTa sepsuja), Bo: ,CnyxbeH BecHuk” L 180/60, 29.06.2013 r., cTp. 60 — 95, http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32013L0032&from=en.

(%) OupekTtmea 2008/115/E3 Ha EBponckMoT napnameHT 1 Ha CoseToT og, 16 aekemspw 2008 r. 33 3aeAHUYKUTE CTaHAAPAM M NPOLEAYPY BO 3eMjUTE-UYNEHKM
3a BpaKatbe Ha ApyKasjaHu Ha TPETU 3eMjU CO HeneraneH npectoj, 8o: , CryxebeH secHuk” L 348/98, 24.12.2008 r., ctp. 98 — 107, http://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:32008L0115&from=EN.



— EACO ke pase npeHOCT Ha M36OPOT Ha EKCMEePTM KOMULITO Ce AOCTANHM 33 YYecTBO HU3 LenoT
npoLec, BKAYy4yBajKM y4eCcTBO Ha CUTE EKCMEPTCKM COCTAaHOLM.

— [oKonky e HOMUHUPaH NOBeKe O eeH eKCNepT o4 UcTaTa 3emja-yneHka, EACO Ke cTanu Bo KOHTaKT
CO LLeHTapoT U Ke nobapa n3bop Ha egeH ekcnept. Co Toa Ke ce 0OBO3MOMKM MOLWMPOKA 3aCTaneHoCcT
Ha 3emjuTe-4IeHKM BO rpynara.

— EACO notoa Ke npeasioxun npeaHOCT Aa fobujaTt uneHoBUTe Ha CYA0BU U TPUBYHaAW Npes npaBHUTe
ACUCTEHTU N U3BECTUTENN.

— [JOKOAKy 1 noHaTamy 6p0ojoT Ha HOMMHaLMK o HaAMMHYBa 6pojoT Ha NoTpebHu ekcneptn, EACO Ke
Hanpasu U3apKaH Npeasior 3a M36op COo KOjLITO ce 3emaaT NpeaBus AaTyMoT Kora buae npumeHu
HOMMWHaLMMTe (NopaHo fo6UeHUTe HOMUHaLMK Jo6MBaAAT NPUOPUTET) KaKko U MHTepecoT Ha EACO aa
ce 06e36eaM NOWMPOKa pernoHaHa 3acTaneHocT.

EACO ke nobapa v og YHXLP na HOMWHMpa efeH NPETCTaBHUK KOjLITO Ke My Ce MPUAPYKMU Ha eKCNepTCKMOT
TUM 3a[0/13KeH 32 U3paboTKa Ha Nnporpamara.

YneHoBuTe Ha mpexkaTa Ha EACO Ke 6uaaTt NoBMKaHM Aa r'v M3pasaT CBOMTE CTaBOBM WU/WAKM Aa AafaT Cyrectum
3a NpeaoXKeHNoT M3bop Ha ekcnepTH Bo Pok og, 10 aeHa. Bo KOHeYHMOT 13bop Ke ce 3emaT npeasus,
CTaBOBMWTE BO PaMKM Ha mpexkaTta Ha EACO u Ke ce NOTBPAM COCTABOT Ha €KCNEPTCKMOT TUM 3340/1KEH 33
nspaboTka Ha nNporpamara.

Mpouec Ha KoHcynTaumm — CornacHo Perynatmueata, EACO Ke oTnoYHe NpoLec Ha KOHCYATaluMmM BO 04HOC Ha
M3roTByBaHETO Ha MaTepujanmTte. 3a LeamTe Ha MMNAeMeHTMpPakbe Ha 0BOj NpoLec Ha KoHcynTauum, EACO
ke objaBuM NOBMK 3a U3pa3yBakbe MHTEpEC A0 YneHoBuTe Ha PopymMoT 3a KoHcynTauumn Ha EACO, Bkay4yBajKku
M NPeTCTaBHULMTE Ha 3EMjUTE-UY/IEHKM, OpraHM3aLMmTe 3a rpafaHCKO OMNWWTECTBO M APYrU peneBaHTHU
opraHusaummn, MHCTUTYLMKUTE 32 BUCOKO 06pa3oBaHMe, Kako M ApYrn ekcnepTy nam npodecopun npenopadaHu
o4, cyaoBuTe 1 TpubyHanuTe og mpeskata Ha EACO.

3eMajku ja Nnpeasua ekcnepT13aTta M 3an03HaeHoCTa Co NpPaBoCcyAHaTa 06/1acT Ha OHME KOULITO Ke oArosopaT
Ha NOBWKOT, KaKo M KpuTepuymuTe 3a n3bop Ha PopymoT 3a KoHcynTauum Ha EACO, EACO Ke noaHece nsapskaH
npeasnor Bo mpexaTa Ha EACO KojaluTo Ha KpajoT Ke M1 NoTBpAM OHME WITO Ke 6BuaaTt BKyYeHU BO NPOLECOT Ha
KOHCynTaumu. MoToa, NPeanoXKeHUTe MMMUHbA 32 MPOLLECOT Ha KOHCYNTaLMK MOKe Aa 61MAaT NOBMKaHWU Aa v
noKpmBaaT cuTe 0b6a1acTi nnm aa ce GOKycMpaaT Ha 061acTM KoM ce CPOAHM HAa HUBHATA KOHKPETHA eKcnepTmsa.

AreHumjaTa 3a OCHOBHM npaBa Ha EY Ke 6uae nokaHeTa A4a 3eme y4ecTBO BO MPOLLECOT Ha KOHCYATauuu.

M3paboTKa Ha HacTaBHaTa nporpama

MogroteuTtenHa ¢asa — MNpes Aa 3ano4YHe NPOLLeCOT Ha M3roTByBakbe Ha NporpamaTta, EACO Ke nogroteu
maTepujanu BKAy4yBajKku, HO HeorpaHMUyBajKu ce Ha:

1. Bubnnorpaduja Ha peneBaHTHU pecypcu U maTepujanm JOCTanHU 3a TemaTa
2. 36upka Ha eBpoOMCKaTa M HaLMOHaNHaTa CyAcKa NpaKkca 3a TemaTta

YyecHuUMTE BO NPOLECOT Ha KOHCYATaLuMK, 3aegHo co mpexkaTta Ha EACO (°), ke MaaT BarkHa ysiora Bo
nogrotTeuTenHata ¢asa. 3a Taa uen, EACO Ke rv MHPopmMpa y4eCcHULUTE BO MPOLLECOT Ha KOHCYATaLMu

1 mpeKata Ha EACO 3a fe/10KpyroT Ha CEKoe Mor/aBje 1 Ke CNoAeNv HaupT-Bep3unja o4 NoaroTBUTENHUTE
maTepujanm 3aefHO Co NOKaHa 3a obe3beayBarbe AONONHUTENHM MHGOPMALLMKM KOM Ce CMETaaT 3a BaXKHM 3a
npougecoT. OBne MHOpMaLMKN Ke BUaaT NpuKaxKaHW BO MaTepujamTe WTO NoTtoa Ke buaat cnogeneHu co
COOABETHNOT EKCNEPTCKMOT TMM 3aZL0/13KeH 3a M3paboTKa Ha nNporpamaTa.

Mpouec Ha usroteyBarbe — EACO Ke opraHusmpa HajmasiKy no ggsa paboTHM COCTAHOKA 3@ M3rOTBYBakbe Ha CeKoe
nornasje. Bo TEKOT Ha NMPBMOT COCTAHOK, EKCMEPTCKMOT TMM 3340/1XKeH 3a M3paboTka Ha nporpamara:

¢ Ke HoMMHMpa KoopaMHaTop(M) 3a NPOLLECOT Ha U3rOTBYBatbe.

(%) Ke 6uae koHcyntMpaH 1 YHXLLP.
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e Ke ja M3roTBM CTPYKTYypaTa Ha NOMaBjeTo 1 Ke ja ycBou paboTHaTa MeToA00MMja.
¢ Ke noaenv 3aiaum 3a NpoLLeCcOT Ha U3roTBYBakbE.
¢ Ke M3roTBM OCHOBHA CTPYKTYpa Ha COAPMKMHATa Ha NornasjeTo.

Moa BOACTBO Ha KOOPAMHATOPOT Ha TUMOT M BO BMcKa copaboTka co EACO, TUMOT Ke NpoAo/iXKMU co
M3roTByBakbe Ha NPeMMUHApHa HaLpT-Bep3nja Ha COOABETHOTO MNor/asje.

Bo TEKOT Ha BTOPMOT COCTaHOK, rpynara:

¢ Ke ja npernega npenvmuHapHaTa HaLPT-Bep3uja U Ke MOCTUrHE COFMACHOCT 3a COAPXKMHaTA.
e Ke ocurypu KOH3UCTEHTHOCT Ha CUTE [,e10BM U NPWUAO3M BO HaLLPT-Bep3ujaTa.
* Ke ja npernega HaupT-Bep3ujaTa o4 AMAAKTAYKA NepCreKkTUBa.

[okonky noctou noTpeba, rpynata moxke Aa npeanoxu go EACO opraHusmparse AONONHUTENHM COCTaHOLM
3a MOHATAaMOLLUHO M3roTByBatbe HA HaLpT-Bep3njaTa. LUtom Ke Buae 3aBpLlueHa, HaupT-Bep3njaTa ke buae
cnogeneHa co EACO.

MpoBepka Ha KBanuTeToT — EACO Ke ja cnogenv npBaTta HaupT-Bep3uMja U3roTBeHA Of, eKCNEPTCKMOT TUM
3a40/1)KeH 3a M3paboTKa co mperkaTta Ha EACO, YHXLP 1 co yyecHMLMUTE BO NPOLLECOT Ha KOHCYATaL MK,
KOMLITO Ke buaaTt NnokaHeTu Aa rv nperneaaart matepujananTte co Len Aa M NomorHat Ha paboTHaTa rpyna Bo
noaobpysarbe Ha KBA/IMTETOT HA KOHEYHATA Bep3uja.

Cute gobureHun cyrectumn ke 6uaaTt cnofeneHm co KOOPAMHATOPOT Ha eKCNEePTCKMOT TMM 3a40/1KeH 3a M3paboTka
Ha nporpamara, KojWTo Ke ce KoopAMHMpPa CO TMMOT 3a 3paboTKa, 3a 4a ce pas3rieaaat npeasiosnte n aa

ce noAaroTeM KoHeYHa Bep3uja. Kako antepHaTMBa, KOOPAMHATOPOT MOXKE A3 NPea/IoXMN opraHM3nparbe
[OMNOIHUTE/IEH COCTAaHOK 3a Aa ce pasrieAaaT NpeanosmTe 4oKO/KY ce 0Co0beHo 06eMHU UK LOKONKY
3HauuTeNnHo 61 BAMjaene BP3 CTPYKTypaTa M COAPXKMHATA Ha MNOr/1aBjeTo.

MoToa, BO MMe Ha TUMOT, KOOPAMHATOPOT Ke ro cnogenun nornasjeto co EACO.

Mpouec Ha U3MeHM — BO KOHTEKCT Ha roAMLLIHMUTE COCTAHOLM 3a NAaHMpPakbe M KoopauHaunja, EACO ke
r'M NOKaHM YneHoBMTE Ha MpexkaTa Ha EACO aa rn cnogenat cBouTe rneauilta BO 04HOC Ha noTpebaTa 3a
aXKypupakse Ha Nor/aBjaTa o4 HacTaBHATa Nporpama.

Bp3 ocHOBa Ha BakBaTa pa3meHa Ha mucnera, EACO moxke:

e [la HanpaBuM NOManM U3MEHM 3a NOA06PYBakbe Ha KBA/IMTETOT Ha NOMNaBjaTa BKAYYyBajKM A04aBakbe Ha
peneBaHTHUTE HOBMHM 0 061acTa Ha NpaBoTo. Bo T0j cayyaj EACO gupeKTHO Ke NoAroTBU NpB npessior co
M3MEHMU, KOjTOo Ke buae yCBOEH BO paMKuTe Ha mperkaTta Ha EACO.

e [la 06jaBM NOBUK 33 GopMMparbe EKCNEPTCKM TUM 3a0/1KEH 3a M3PaboTKa, 3a axypuparbe Ha e4HO Uan
roBeKe NoOrnaBja og HacTaBHaTa nporpama. Bo oBoj ciyyaj, npu axkypupameTo Ke ce caeam uctata npoueaypa
HaBegeHa 3a n3paboTkaTa Ha nporpamara.

NMpumeHa Ha HacTaBHaTa nporpama

Bo copaboTKa co uneHoBuTe Ha mpekaTa Ha EACO 1 co peneBaHTHUTEe NapTHepwu (np. EBponckata mpeka 3a
obyKa Ha cyamu 1 Akagemunjata 3a eBpOoncKo npaso UTH.), EACO Ke ro nogapKuM KOPUCTEHETO Ha HacTaBHa
nporpama 3a obyKa o, CTpaHa Ha HaLMOHANHUTE MHCTUTYLMM 3a 0byKa. MoaapwkaTta Ha EACO Bo oBaa cmucna
Ke BKAy4yBa:

YnatcTBo 3a osiecHyBaunTe — Cneaejku ja uctaTta npoueaypa HaBeAeHa 3a U3roTBYBatbe Ha Pas/iMyHUTE Nornasja
o4 HacTaBHaTa nporpama, EACO Ke dopmmpa eKCnepTcKuM TUM 3340/13KeH 33 M3paboTKa KojWwTo Ke 13roTeu
ynaTCcTBO 3a 0NecHyBauuTe. Toa Ke C/yXKM KaKo NpakTMYHa pedepeHTHa anaTka 3a osiecHyBaunTe U Ke obesbeam
HACOKM 33 OpraHM3Mpakbe 1 01IeCHYBakbe Ha NPAKTUYHKUTE PabOTUHMLM BO BPCKa CO HAacTaBHaTa Nporpama 3a
npodecnoHaneH passoj.
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PaboTunHMLM 33 onecHyBaunTe — OCBEH TOa, MO U3rOTBYBaHETO Ha CEKOE MOI/aBje 0 HacTaBHaTa NPOrpama,
EACO Ke opraHv3upa paboTuaHULA 3a ON1eCHYBaunTe KojallTo Ke MM gade npoanaboyeH yBuA Bo NoraBjeto
KaKo M BO NpeaiorKeHaTa MeToA0/10r1jaTa 3a opraHusnpare paboTUAHMLM Ha HAUMOHANHO HUBO.

e HoMMHMpatbe Ha 0/lecHYBaYMTe M NOArOTOBKA Ha paboTunHuuaTa — EACO Ke nobapa noaapluka oa
HajMasiKy A,Ba Y/leHa Of, eKCNepPTCKMOT TUM 3aZ0/1KeH 3a M3paboTKa Ha Nporpamata, KoMLWTO Ke MOMOrHaT BO
NMOAroTOBKATa 1 ke bMaaT onecHyBauun Ha paboTunHuuaTa. [loKONKY HUTY efleH 04, YeHOBUTE Ha TUMOT He
6uae goctaneH 3a oeaa uen, EACO ke o6jaBu nocebeH NOBUK 3a eKCepTU-0eCHYBaYM BO MpexaTa Ha EACO.

® 1360p Ha yyecHMum — EACO noToa Ke ucnpatu nokaHa Bo mpekata Ha EACO 3a npoHaofare Ha ogpeaeH
6poj NOTEHLMjaIHN OSIECHYBAYM CO eKCMepTh3a BO KOHKPETHaTa 061acT, KOMLUTO Ce 3auHTEPEeCcUpaHm 1 ce
[O0CTanHM 3a opraHM3Mpare PaboTUHMULM 3a HAacTaBHa Nporpama 3a npodecroHaeH pasBoj Ha HALMOHANHO
HUBO. [JOKONKY 6pOjoT Ha HOMMHaLUMK ro HagMUHe 6pojoT HaBeaeH BO NokaHaTta, EACO ke Hanpasu nsbop
CO KOjLITO Ke ce Aaje NpesHOCT Ha LMpPOoKa reorpadcka 3aCcTaneHoCT, Kako U M3bop Ha OHME O1eCHYBAUM
KOWLUTO € MOBEepOojaTHO Aa ja 0/leCHaT MMMJIEMEHTALM]aTa Ha HacTaBHaTa Nporpama Ha HalMoHaaHo HKBo. Mo
noTtpeba u cornacHo paboTHaTa Nporpama v roAnWHNOT PaboTeH NaaH YCBOEHW BO PAMKM Ha COCTaHOLMUTE
Ha EACO 3a nnaHupare u KoopanHaumja, EACO moxke aa ma npegsua v opraHmsnpatbe Ha 4ONOAHUTENHU
PaboTUHWLM 32 ONECHYBAYM.

HaunoHanHu paboTtuaHuum — Bo TecHa copaboTka co mperkaTta Ha EACO, EACO Ke BoCnocTaBM KOHTaKT CO
peneBaHTHUTE MHCTUTYLMK 33 0BYKKM BO 06/1acTa Ha NPABOCYACTBOTO HA HALLMOHAIHO HUBO CO Len Aa ro
NPOMOBUpPA OpraHU3NPaHeTO Ha PabOTUAHMLM Ha HAaUMOHANHO HMBO. Ha Toj HaumMH EACO u1cTo Taka Ke
NOAAPMKM aHTAXKUpPatbe Ha YIeHOBUTE HA CYAOBUTE U TPMOYHANIWUTE KOULWTO NPUAOHeNe 3a M3paboTKa Ha
HacTaBHaTa NpPorpama Man yyectsyBasie BO paboTuaHMLmMTe 33 onecHyBaum Ha EACO.

HanpegHu pabotunHmnum Ha EACO

EACO 1cTo TaKa Ke 04p»u roguilHa HanpegHa paboTuaHmua 3a M3bpaHu acnekTv og 3aeAHMYKMOT eBPOMNCKM
CUCTEeM 3a a3nA COo Lea NPOMOBMpPakbe Ha NpaKTUYHa copaboTKa 1 AMjasor Ha BUCOKO HMBO Mefy YN1eHOBMTE Ha
cynosuTe M TpmubyHanute.

NaeHTUdUKyBatbe Ha peneBaHTHUTE 0bnacTn — HanpeaHute pabotunHuum Ha EACO Ke ce pokycupaat Ha
061aCcTV CO BUCOKO HMBO HA PA3/IMYHOCT BO HALLMOHAIHOTO TOIKYBakEe MM NaK TaKBU BO KOM HOBUHUTE O,
obnacTa Ha NPaBOTO Ce CMeTaaT 3a PesieBaHTHU OZ CTpaHa Ha mpexkaTa Ha EACO. Bo KOHTEKCT Ha roavLuHuUTe
COCTaHOUM 3a NnaHupare 1 KoopamHauuja, EACO Ke rv noBuKa 4fieHOBUTE Ha MpexaTa Ha EACO, Kako

1 YHXUP v uneHoBMTe Ha KOHCYNTATUBHATA rpyna, Aa AaZaT Npeasio3un 3a NoTeHUnjanHUTe obnactu Ha
MHTepec. Bp3 ocHoBa Ha Tue npeanosun, EACO Ke gage npeasor o mpexaTa Ha EACO KojaluTo Ke aoHece
KOHeYHa oA/1yKa 3a obnacTa WTo Ke ce obpaboTyBa Ha HapeaHaTa paboTuiHMua. CeKorall Kora e ofi 3Hauekbe,
paboTUAHUUUTE Ke BOAAT KOH M3roTBYBakbe Ha 3acebHO nornasje BO paMKM Ha HacTaBHaTa Nporpama.

MeTtogonorunja — 3a nogrotoska Ha pabotunHuumnte, EACO Ke nobapa nogapluka og mpexkata Ha EACO, KojawwTo
Ke NoOMOTHe 3a U3roTByBakbe Ha METO40/10THjaTa Ha PaboTUAHULUTE (NP. AUCKYCUM 33 CIyYaun, CUMYINPAHK
CYACKM CECUM UTH.) 1 3@ MOATOTOBKA Ha maTepujanuTe. CnegeHata MeTofo0rmja Ke ro ogpeam MakcMmaaHnoT
6poj Ha y4yecHUUM 3a ceKkoja paboTuaHuua.

YyecTtBo Bo paboTunHuumTe Ha EACO — Bp3 ocHOBa Ha MeTOA0N0r1jaTa U BO KOHCYATaLLMja CO CyACKUTe
acoumnjaumm, EACO Ke ro ogpeam MakcMManHUOT 6poj y4ecHUUM Ha cekoja paboTunHuua. PabotunHuuata ke
6uae oTBOpEHa 3a Y1EHOBUTE Ha €BPOMNCKUTE U HALMOHANHUTE CYA0BU U TpMbyHanu n Ha mpexaTta Ha EACO Ha
cynoBu 1 TpubyHanu, BKAy4vyBajkm rn EBponckaTa mperka 3a obyKa Ha cygmu, AreHumjata 3a OCHOBHM NpaBa Ha
EY, AkagemujaTa 3a eBponcko npaso 1 YHXLP.

Mpes opraHM3npareTo Ha cekoja o pabotunHuumte, EACO Ke ncnpaTn OTBOpPEHa NoKaHa A0 MpexKaTa

Ha EACO Ha cynosu 1 TpubyHanu n Ao ropecnomeHaTUTe opraHu3auumn HaseayBajku ro poKycoT Ha
paboTuaHULaTa, MeToA0N0rNjaTa, MaKCUMMAIHUOT 6Poj Ha yHECHMLM U POKOT 3a perucTpuparse. CNMCoKOT Ha
YYECHUUM Ke 0BO3MOXKM A06pa 3acTaneHOoCT Ha Y1eHOBUTE Ha CyA0BMTE U TPUOYHANUTE U Ke Aaje NpesHOoCT Ha
npsuTe 6aparba 3a perncTpaumja JobMeHn o cekoja 3eMja-uieHkKa.
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Hap3op u eBanyaumja

Mpwu pa3suBarbe Ha cBouTe akTMBHOCTM, EACO Ke NnpomoBMpa OTBOPEH U TPAHCMAPEHTEH AMjanor Co MpeXaTta
Ha EACO, co noeguHeyHnTe Y1eHOBM Ha cygoBuTe n TpubyHanute, YHXLP, nvuarta BkayyeHn BO NpoLLecoT Ha
KOHCYANTALLMK U CO YYECHULUTE BO aKTMBHOCTUTE Ha EACO, KouwwTo ke BnaaTt noKaHeTn aa rn cnogenat co EACO
rneavwTaTa v Nnpeaao3nTe KOMWTO NoTeHUMjanHo 61 ro nogobpuae KBaAMTETOT Ha aKTUBHOCTUTE.

OcBeH T0a, EACO Ke n3paboTu npawianHuum 3a eBanyaumja KonwTto ke buaat auctpnbympanm 3a speme

Ha aKTMBHOCTUTE 3a NpodecnoHaneH passoj. MomanuTte cyrectumn 3a NnofobpyBake Ke BUaAT ANPEKTHO
MHKOPNOpUpaHu o cTpaHa Ha EACO, a mperkaTta Ha EACO ke buae nHdopmmpaHa 3a onwtaTta esasyaumja Ha
aKTUBHOCTUTE BO KOHTEKCT Ha FOAMLLHUTE COCTAHOLM 3a NIaHMPakbe U KoopAMHaLMja.

Ha roanwHo HuBo, EACO Ke gocTaByBa 40 mpexaTa Ha EACO npernes Ha cBoMTe aKTUBHOCTU U HA fobueHuTe
peneBaHTHM Npeasio3uM 32 NOHAaTAaMOLLHO Je/lyBakbe 3a KOMLITO Ke buae AMCKYTMPAHO Ha FOAMLLHUTE COCTaHOLM
3a NJIaHMpake N KoopauHaumja.

MpUHUMNK Ha UMNAEMEHTUPaHbE

e [py M3BeAyBaHETO Ha aKTUBHOCTUTE 33 NpodecnoHaneH paseoj, EACO Ke ce pakoBoAM 04, CBOjaTa jaBHa
OTYETHOCT U MNPUHLMUNNTE MPUMEHNBM 3@ jaBHUTE PACXOOM.

e EACO 1 eBPOMNCKUTE U HALMOHANHUTE CYA0BU U TPMBYHaAN Ke ja cnogenyBaaT OArOBOPHOCTA 33 HAacTaBHaTa
nporpama 3a npodecnoHaseH passoj. Cute napTHepu Ke ce cTpemat Aa buaaT cornacHu 3a coap»KMHaTa Ha
CeKoe og, MornaBjaTa 3a fa ce oCUrypu ,,mpasocyoHO MoKposumMesncmao” Ha KOHeYHNOT NPOU3BOA,

¢ [lponsneseHaTa HacTaBHa nporpama Ke buae aen o HactaBHaTa nporpama 3a npodecnoHasieH pasBoj Ha
EACO, Bkny4yBajku rv u cpogHuTe npasa. Kako TakBa, EACO Ke ja axkypupa Kora e Toa HEONXO4HO M LLe/IOCHO
Ke M BKyYn eBPONCKUTE U HALMOHAHUTE CYA0BU U TPMBYHaNN BO NPOLLECOT.

e CuTe 04/1yKM MOBP3aHM CO UMNAEMEHTaLM]aTa Ha HacTaBHaTa Nporpama u n3bopoT Ha ekcnepTH Ke ce
CnpoBeAyBaaT CoO COMNMACHOCT Ha CUTe MapTHepPHU.

® 3roTByBarbETO, YCBOjyBaHETO U MMMIEMEHTaLMjaTa Ha HacTaBHaTa Nporpama 3a npodecroHaneH pasBoj ke
Ce BPLUM COrTAaCHO METOAO0/10rMjaTa 32 aKTUBHOCTM 33 NpodecnoHasieH pasBoj Koja e A0CTanHa 3a YieHoBuTe
Ha cygoBuTe U TpUBYHanuTe.

lonemo npuctaHuwTe BO Baneta, 11 aekemspu 2014 rogmHa
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Appendix D — Compilation of Jurisprudence
on Article 15(c) of the Qualification Directive (QD)

International Jurisprudence

EASO1 Conflict Aboubacar Diakité v | CJEU French, also | CJEU 30.1.13 Guinea CJEUS’ ruling on the interpretation of the
Commissaire général available notion of ‘armed conflict’.
aux réfugiés et aux in other
apatrides (Case languages
C-285/12)
EASO2 Cease of refugee Aydin Salahadin CJEU German, CJEU 2.3.10 Iraq In its decision, the CJEU interprets Article 7(1)
status Abdulla, Kamil also (b) QD concerning the actors of protection.
Hasan, Ahmed available
Adem, Hamrin Mosa in other
Rashi & Dier Jamal languages
v Bundesrepublik
Deutschland (Joined
cases C-175/08,
C-176/08, C-178/08,
C-179/08)

EASO3 Armed conflict, Meki Elgafaji and CJEU Dutch, also | CJEU 17.2.09 Iraq Judgment regarding the relation between
indiscriminate Noor Elgafaji v available Article 15(c) QD and Article 3 of the
violence, individual | Staatssecretaris in other European Convention on Human Rights and
threat, serious van Justitie (Case languages interpreting the meaning of Article 15(c).

harm

C-465/07)
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

“on a proper construction of Article 15(c) of Council Directive 2004/83/EC of 29 April 2004 on minimum standards
for the qualification and status of third country nationals or stateless persons as refugees or as persons who
otherwise need international protection and the content of the protection granted, it must be acknowledged that
an internal armed conflict exists, for the purposes of applying that provision, if a State’s armed forces confront one
or more armed groups or if two or more armed groups confront each other. It is not necessary for that conflict to
be categorised as ‘armed conflict not of an international character’ under international humanitarian law; nor is

it necessary to carry out, in addition to an appraisal of the level of violence present in the territory concerned, a
separate assessment of the intensity of the armed confrontations, the level of organisation of the armed forces
involved or the duration of the conflict”.

The actors of protection referred to in Article 7(1)(b) of Directive 2004/83 may comprise international organisations
controlling the State or a substantial part of the territory of the State, including by means of the presence of a
multinational force in that territory.

The fundamental right guaranteed under Article 3 of the European Convention on Human Rights forms part of the Referenced cases concern main principles of EU law
general principles of Community law, observance of which is ensured by the Court. In addition, the case-law of the and not asylum law (CJEU , C-106/89, Marleasing SA v
European Court of Human Rights is taken into consideration in interpreting the scope of that right in the Community La Comercial Internacional de Alimentacion SA ; CJEU,
legal order. However, it is Article 15(b) of Directive 2004/83 on minimum standards for the qualification and status of | C-188/07 Commune de Mesquer v Total France SA and
third country nationals or stateless persons as refugees or as persons who otherwise need international protection Total International Ltd.)

and the content of the protection granted, which corresponds, in essence, to Article 3 of the ECHR. By contrast, ECtHR - NA v UK, Application No 25904/07

Article 15(c) of that directive is a provision, the content of which is different from that of Article 3 of the ECHR, and
the interpretation of which must, therefore, be carried out independently, although with due regard for fundamental
rights as they are guaranteed under the ECHR. 2. Article 15(c) of Directive 2004/83 on minimum standards for the
qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted, in conjunction with Article 2(e) thereof, must be
interpreted as meaning that:

— the existence of a serious and individual threat to the life or person of an applicant for subsidiary protection is

not subject to the condition that that applicant adduce evidence that he is specifically targeted by reason of factors
particular to his personal circumstances;

— the existence of such a threat can exceptionally be considered to be established where the degree of indiscriminate
violence characterising the armed conflict taking place — assessed by the competent national authorities before which
an application for subsidiary protection is made, or by the courts of a Member State to which a decision refusing

such an application is referred — reaches such a high level that substantial grounds are shown for believing that a
civilian, returned to the relevant country or, as the case may be, to the relevant region, would, solely on account of his
presence on the territory of that country or region, face a real risk of being subject to that threat.

That interpretation is fully compatible with the European Convention on Human Rights (ECHR), including the case-law
of the European Court of Human Rights relating to Article 3 of the ECHR.
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EASO 4

Credibility
assessment,
individual
threat, inhuman
or degrading
treatment or
punishment,
membership of a
particular social
group, previous
persecution,
relevant facts, well-
founded fear

T.K.H. v. Sweden,
Application
No 1231/11

ECtHR

English

ECtHR

19.12.13

Iraq

No violation of Article 2 and Article 3 ECHR in
the event of expulsion to Iraqg.

EASO 5

Benefit of doubt,
credibility
assessment,
individual

threat, inhuman

or degrading
treatment or
punishment,
internal protection,
membership of a
particular social
group, standard of
proof, well-founded
fear

B.K.A. v. Sweden,
Application
No 11161/11

ECtHR

English

ECtHR

19.12.13

Iraq

No violation of Article 3 ECHR in the event of

expulsion to Iraq.

EASO 6

Credibility
assessment,
individual
threat, inhuman
or degrading
treatment or
punishment,
membership of a
particular social
group, relevant
documentation,
well-founded fear

T.A. v. Sweden,
Application
No 48866/10

ECtHR

English

ECtHR

19.12.13

Iraq

No violation of Article 2 and Article 3 ECHR in
the event of expulsion to Iraq.




The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Applicant, a Sunni Muslim from Iraq, faced deportation from Sweden back to Irag, on account of his asylum claim
having been rejected in 2010, three years after his arrival. T.K.H. served in the new Iragi army from 2003 to 2006, was
allegedly seriously injured in both a suicide bomb explosion and a drive-by shooting outside his home, and purported
to be the recipient of death threats. He fled Irag and relies on his rights under Articles 2 and 3 to resist his return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Irag would violate Article 3 irrespective of personal circumstances.

No violation of Article 2 or 3 was found in relation to T.K.H. Regarding the Applicant’s particular situation, the Court
noted that his service in the Iragi army ended over seven years ago, and therefore no longer formed the basis of a risk
of persecution. As to the two incidents of serious injury, the Court concluded that the first had not resulted from the
Applicant being specifically targeted and the second was a historical incident with no evidence to suggest any future
risk. The Court also regarded T.K.H.s medical problems as neither untreatable in Iraq nor prohibitive of air travel.

Two judges of the Court dissented from the majority opinion, on account of the Applicant’s former employment
placing him in a specific risk category, the escalating violence in Iraq in 2013, and the overall plausibility of his account.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - N v United Kingdom (Application No 26565/05)
ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - Chahal v the United Kingdom (Application

No 22414/93)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - P.Z. and Others and B.Z. v. Sweden, Application
Nos 68194/10 and 74352/11

ECtHR - Hakizimana v. Sweden, Application No 37913/05
ECtHR - A.G.A.M., D.N.M., M.K.N., M.Y.H. and Others,
N.A.N.S., N.M.B., N.M.Y. and Others and S.A. v. Sweden,
Application Nos 71680/10, 28379/11, 72413/10,
50859/10, 68411/10, 68335/10, 72686/10 and 66523/10
UK - HM and others (Article 15(c) Iraq CG, [2012] UKUT
00409 (IAC)

ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

ECtHR - Boujlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Kaboulov v. Ukraine, Application No 41015/04
ECtHR - T.A. v. Sweden, Application No 48866/10

The Applicant, a Sunni Muslim from Baghdad, faced deportation from Sweden back to Irag, on account of his asylum
claim having been rejected in 2010, three years after his arrival. In Irag, the Applicant was a member of the Ba’ath
party, and worked as a professional soldier for over a year for the regime of Saddam Hussein. He was also involved

in a blood feud after unintentionally killing a relative. He fled Iraq and relied on his rights under Article 3 to resist his
return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Iraq would violate Article 3 irrespective of personal circumstances.

Turning to the Applicant’s particular situation, the Court ruled that B.K.A’s membership of the Ba’ath party and former
military service no longer posed a threat to him, given the long time that had since passed, his low-level role in both,
and the lack of any recent threats related to his involvement.

The Court also dismissed his fears of persecution by Iraqgi authorities, given he had successfully applied for a passport
from them. The Court, however, accepted the risk posed by the blood feud, notwithstanding the lack of evidence, due
to the obvious difficulties in obtaining such evidence.

Despite this risk, a majority of the Court decided that it was geographically limited to Baghdad and Diyala, and that
B.K.A. could reasonably relocate to the Anbar governorate, the largest province in Iraq.

Judge Power-Forde dissents from the majority on the previous point, arguing instead that the possibility of relocation
offered by the Swedish government and accepted by the majority as reasonable did not include the requisite
guarantees for the individual set out in Salah Sheek v. the Netherlands No 1948/04, §§ 141-142, 11 January 2007. In
particular, no arrangements for safe travel to Anbar have been made. The dissenting judge therefore concluded that
there was no reasonable relocation alternative to nullify the risk of Article 3 violation on return to Iraq.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - Salah Sheekh v The Netherlands (Application

No 1948/04) - resource

ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - NA v UK, Application No 25904/07
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The Applicant, a Sunni Muslim from Iraq, faced deportation from Sweden back to Irag, on account of his asylum
claim having been rejected in 2010, three years after his arrival. He worked for security companies in Baghdad who
co-operated with the US military, and alleged that his house was completely destroyed by Shi’ite militias. He fled Iraq
and relied on his rights under Articles 2 and 3 to resist his return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Irag would violate Article 3 irrespective of personal circumstances.

Turning to the Applicant’s particular situation, the Court accepted that those associated with security companies
employed by the international forces in Iraq faced a greater risk of persecution from militias than the general
population. However, the Court were sceptical of an internal contradiction in the Applicant’s account and evidence,
namely his brother’s documented claim that four people went into T.A.’s house a year after it was allegedly completely
destroyed. This problem, coupled with the general lack of evidence for his claims and the near six year time lapse
since the relevant acts of persecution, led the Court to reject T.A.'s Article 2 and 3 complaints.

Two judges of the Court dissented from the majority opinion, on account of the Applicant’s former employment
placing him in a specific risk category, the escalating violence in Iraq in 2013, the overall plausibility of T.A’s account,
the overly onerous credibility test applied by the Swedish authorities, and the majority according too much weight to
the alleged discrepancy in his account.

Related complaints under Article 8 and Article 1 of Protocol 7 were rejected by the court as manifestly ill-founded.
Regarding the former, the Applicant had been split up from his family since 2007, and a decision to deport would not
change this. For the latter, the Applicant had had ample opportunity to make representations against his removal.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - Chahal v the United Kingdom (Application

No 22414/93)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

UK - HM and others (Article 15(c)) Iraq CG, [2012] UKUT
00409 (IAC)

ECtHR - Kaboulov v. Ukraine, Application No 41015/04
ECtHR - Boujlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - Hakizimana v. Sweden, Application No 37913/05




EASO7

Credibility
assessment,
indiscriminate
violence, real risk,
religion

K.A.B. v. Sweden,
Application
No 886/11

ECtHR

English

ECtHR

5.9.13

Somalia

No violation of Article 2 and Article 3 ECHR in
the event of expulsion to Somalia.




YNEH 15(B) O, AMPEKTMBATA 3A KBAIMOUKYBAHE 3A 3ALLTUTA (2011/95/EY) — 57

The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

By a 5-2 Majority, the Chamber decided against the Applicant, both due to recent improvements in the security
situation in Mogadishu, and due to the applicant’s personal circumstances.

As to the former, the Chamber ruled that the situation had changed since Sufi and EImi v. the United Kingdom

(Nos 8319/07 and 11449/07, 28 June 2011). The general level of violence in Mogadishu had decreased and al-Shabaab
was no longer in power. The Chamber relied on recent country reports from the Danish and Norwegian immigration
authorities, which stated that there was no longer any front-line fighting or shelling and the number of civilian
casualties had gone down. Despite continued unpredictability and fragility, the Chamber concluded that not everyone
in Mogadishu faced a real risk of death or ill-treatment.

As to the Applicant’s own situation, the Chamber shared the Swedish authorities’ scepticism regarding the Applicant’s
claims of persecution. The Chamber cited credibility and vagueness issues concerning the Applicant’s purported
residence in Mogadishu prior to leaving Somalia in 2009, his employment with American Friends Service Community,
and the four year delay after his employment ended before alleged threats were made. The Chamber also placed
weight on the Applicant not belonging to a group targeted by al-Shabaab, and on his having a home in Mogadishu
(where his wife lives).
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
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The sole question in an expulsion case was whether, in all the circumstances of the case, substantial grounds had
been shown for believing that the applicant would, if returned, face a real risk of treatment contrary to Article 3*.1

If the existence of such a risk was established, the applicant’s removal would necessarily breach Article 3, regardless
of whether the risk emanated from a general situation of violence, a personal characteristic of the applicant, or

a combination of the two. However, not every situation of general violence would give rise to such a risk. On the
contrary, a general situation of violence would only be of sufficient intensity to create such a risk “in the most
extreme cases”. The following criteria** were relevant (but not exhaustive) for the purposes of identifying a conflict’s
level of intensity: whether the parties to the conflict were either employing methods and tactics of warfare which
increased the risk of civilian casualties or directly targeting civilians; whether the use of such methods and/or tactics
was widespread among the parties to the conflict; whether the fighting was localised or widespread; and finally,

the number of civilians killed, injured and displaced as a result of the fighting. Turning to the situation in Somalia,
Mogadishu, the proposed point of return, was subjected to indiscriminate bombardments and military offensives,
and unpredictable and widespread violence. It had substantial numbers of civilian casualties and displaced persons.
While a well-connected individual might be able to obtain protection there, only connections at the highest level
would be able to assure such protection and anyone who had not been in Somalia for some time was unlikely to have
such connections. In conclusion, the violence was of such a level of intensity that anyone in the city, except possibly
those who were exceptionally well-connected to “powerful actors”, would be at real risk of proscribed treatment. As
to the possibility of relocating to a safer region, Article 3 did not preclude the Contracting States from placing reliance
on the internal flight alternative provided that the returnee could travel to, gain admittance to and settle in the area
in question without being exposed to a real risk of ill-treatment. The Court was prepared to accept that it might

be possible for returnees to travel from Mogadishu International Airport to another part of southern and central
Somalia. However, returnees with no recent experience of living in Somalia would be at real risk of ill-treatment if
their home area was in — or if they was required to travel through — an area controlled by al-Shabaab, as they would
not be familiar with the strict Islamic codes imposed there and could therefore be subjected to punishments such as
stoning, amputation, flogging and corporal punishment. It was reasonably likely that returnees who either had no
close family connections or could not safely travel to an area where they had such connections would have to seek
refuge in an Internally Displaced Persons (IDP) or refugee camp. The Court therefore had to consider the conditions in
these camps, which had been described as dire. In that connection, it indicated that where a crisis was predominantly
due to the direct and indirect actions of parties to a conflict — as opposed to poverty or to the State’s lack of
resources to deal with a naturally occurring phenomenon, such as a drought — the preferred approach for assessing
whether dire humanitarian conditions had reached the Article 3 threshold was that adopted in M.S.S. v. Belgium and
Greece***, which required the Court to have regard to an applicant’s ability to cater for his most basic needs, such

as food, hygiene and shelter, his vulnerability to ill-treatment and the prospect of his situation improving within a
reasonable time frame. Conditions in the main centres — the Afgooye Corridor in Somalia and the Dadaab camps in
Kenya — were sufficiently dire to amount to treatment reaching the Article 3 threshold. IDPs in the Afgooye Corridor
had very limited access to food and water, and shelter appeared to be an emerging problem as landlords sought to
exploit their predicament for profit. Although humanitarian assistance was available in the Dadaab camps, due to
extreme overcrowding, access to shelter, water and sanitation facilities was extremely limited. The inhabitants of both
camps were vulnerable to violent crime, exploitation, abuse and forcible recruitment and had very little prospect of
their situation improving within a reasonable time frame. Moreover, the refugees living in — or, indeed, trying to get
to — the Dadaab camps were also at real risk of refoulement by the Kenyan authorities. As regards the applicants’
personal circumstances, the first applicant would be at real risk of ill-treatment if he were to remain in Mogadishu.
Since his only close family connections were in a town under the control of al-Shabaab and as he had arrived in the
United Kingdom in 2003, when he was only sixteen years old, there was also a real risk of ill-treatment by al-Shabaab
if he attempted to relocate there. Consequently, it was likely that he would find himself in an IDP or refugee camp
where conditions were sufficiently dire to reach the Article 3 threshold and the first applicant would be particularly
vulnerable on account of his psychiatric illness. The second applicant would be at real risk of ill-treatment if he were
to remain in Mogadishu. Although it was accepted that he was a member of the majority Isaaq clan, the Court did
not consider this to be evidence of connections powerful enough to protect him. There was no evidence that he had
any close family connections in southern and central Somalia and, in any case, he had arrived in the United Kingdom
in 1988, when he was nineteen years old, and had had no experience of living under al-Shabaab’s repressive regime.
He would therefore be at real risk if he were to seek refuge in an area under al-Shabaab’s control. Likewise, if he
were to seek refuge in the IDP or refugee camps. Lastly, the fact that he had been issued with removal directions to
Mogadishu rather than to Hargeisa appeared to contradict the Government’s assertion that he would be admitted to
Somaliland.
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The main points of the decision’s reasoning (if possible)
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The applicant is a Tunisian national. In 2001 he was issued with an Italian residence permit. In 2002 he was arrested
and placed in pre-trial detention on suspicion of international terrorism. In 2005 he was sentenced by an assize court
in Italy to imprisonment for criminal conspiracy, forgery and receiving stolen goods. On the date the Grand Chamber’s
judgment was adopted an appeal was pending in the Italian courts. Also in 2005 a military court in Tunis sentenced
the applicant in his absence to 20 years’ imprisonment for membership of a terrorist organisation acting abroad in
peacetime and for incitement to terrorism. In August 2006 he was released from prison, having served his sentence in
Italy. However, the Minister of the Interior ordered him to be deported to Tunisia under the legislation on combating
international terrorism. The applicant’s request for political asylum was rejected. Under Rule 39 of the Rules of Court
(interim measures), the Court asked the Italian Government to stay his expulsion until further notice.

The Court could not underestimate the danger of terrorism and the considerable difficulties States were facing in
protecting their communities from terrorist violence. However, it was not possible to weigh the risk that a person
might be subjected to ill-treatment against his dangerousness to the community if he was not sent back. The
prospect that he might pose a serious threat to the community did not diminish in any way the risk that he might
suffer harm if deported. For that reason it would be incorrect to require a higher standard of proof where the person
was considered to represent a serious danger to the community or even a threat to national security, since such

an approach was incompatible with the absolute nature of Article 3. It amounted to asserting that, in the absence

of evidence meeting a higher standard, protection of national security justified accepting more readily a risk of
ill-treatment for the individual. The Court reaffirmed that for a forcible expulsion to be in breach of the Convention

it was necessary — and sufficient — for substantial grounds to have been shown for believing that there was a risk

that the applicant would be subjected to ill-treatment in the receiving country. The Court referred to reports by
Amnesty International and Human Rights Watch which described a disturbing situation in Tunisia and which were
corroborated by a report from the US State Department. These reports mentioned numerous and regular cases of
torture inflicted on persons accused of terrorism. The practices reported — said to be often inflicted on persons in
police custody — included hanging from the ceiling, threats of rape, administration of electric shocks, immersion of
the head in water, beatings and cigarette burns. It was reported that allegations of torture and ill-treatment were

not investigated by the competent Tunisian authorities and that the latter regularly used confessions obtained under
duress to secure convictions. The Court did not doubt the reliability of those reports and noted that the Italian
Government had not adduced any evidence capable of rebutting such assertions. Given the applicant’s conviction of
terrorism related offences in Tunisia, there were substantial grounds for believing that there was a real risk that he
would be subjected to treatment contrary to Article 3 if he were to be deported to Tunisia. Furthermore, the Tunisian
authorities had not provided the diplomatic assurances requested by the Italian Government. The existence of
domestic laws guaranteeing prisoners’ rights and accession to relevant international treaties, referred to in the notes
verbales from the Tunisian Ministry of Foreign Affairs, were not sufficient to ensure adequate protection against the
risk of ill-treatment where, as in the applicant’s case, reliable sources had reported practices manifestly contrary to
the principles of the Convention. Furthermore, even if the Tunisian authorities had given the diplomatic assurances,
that would not have absolved the Court from the obligation to examine whether such assurances provided a sufficient
guarantee that the applicant would be protected against the risk of treatment.

Conclusion: violation, if the decision to deport the applicant to Tunisia were to be enforced (unanimously).
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The Court observed that it was not the Government’s intention to expel the applicant to any area in Somalia other
than those that they considered ‘relatively safe’. The Court noted that although those territories — situated in the
north — were generally more stable and peaceful than south and central Somalia, there was a marked difference
between the position of, on the one hand, individuals who originate from those areas and have clan and/or family
links there and, on the other hand, individuals who hail from elsewhere in Somalia and do not have such links.

As far as the second group was concerned, the Court considered that it was most unlikely that the applicant,

who was a member of the Ashraf minority hailing from the south of Somalia, would be able to obtain protection
from a clan in the “relatively safe” areas. It noted that the three most vulnerable groups in Somalia were said to

be internally displaced persons, minorities and returnees from exile. If expelled to the “relatively safe” areas, the
applicant would fall into all three categories. The Court observed that Somaliland and Puntland authorities have
informed the respondent Government of their opposition to the forced deportations of, in the case of Somaliland,
non-Somalilanders and, in the case of Puntland, “refugees regardless of which part of Somalia they originally came
from without seeking either the acceptance or prior approval” of the Puntland administration. In addition, both

the Somaliland and Puntland authorities have also indicated that they do not accept the EU travel document. The
Netherlands Government insisted that expulsions are nevertheless possible to those areas and pointed out that, in the
event of an expellee being denied entry, he or she would be allowed to return to the Netherlands. They maintained
that Somalis are free to enter and leave the country as the State borders are hardly subject to controls. The Court
accepted that the Government might well succeed in removing the applicant to either Somaliland or Puntland.
However, this by no means constituted a guarantee that the applicant, once there, would be allowed or enabled to
stay in the territory, and with no monitoring of deported rejected asylum seekers taking place, the Government would
have no way of verifying whether or not the applicant would have succeeded in gaining admittance. In view of the
position taken by the Puntland and particularly the Somaliland authorities, it seemed to the Court rather unlikely that
the applicant would be allowed to settle there.

Consequently, the Court found that there was a real chance of his being removed, or of his having no alternative

but to go to areas of the country which both the Government and UNHCR consider unsafe. The Court considered
that the treatment to which the applicant claimed he had been subjected prior to his leaving Somalia could be
classified as inhuman within the meaning of Article 3 and that vulnerability to those kinds of human rights abuses of
members of minorities like the Ashraf has been well-documented. The Court reiterated its view that the existence of
the obligation not to expel is not dependent on whether the source of the risk of the treatment stems from factors
which involve the responsibility, direct or indirect, of the authorities of the receiving country. Article 3 may thus

also apply in situations where the danger emanates from persons or groups of persons who are not public officials.
What is relevant in that context is whether the applicant was able to obtain protection against and seek address

for the acts perpetrated against him. The Court considered that this was not the case. Given the fact that there had
been no significant improvement of the situation in Somalia, there was no indication that the applicant would find
himself in a significantly different situation from the one he fled. The Court took issue with the national authorities’
assessment that the treatment to which the applicant fell victim was meted out arbitrarily. It appeared from the
applicant’s account that he and his family were targeted because they belonged to a minority and for that reason it
was known that they had no means of protection. The Court considered, on the basis of the applicant’s account and
the information about the situation in the “relatively unsafe” areas of Somalia in so far as members of the Ashraf
minority were concerned, that his being exposed to treatment in breach of Article 3 upon his return was foreseeable
rather than a mere possibility. The Court concluded that the expulsion of the applicant to Somalia as envisaged by the
respondent Government would be in violation of Article 3.

Ahmed v. Austria, judgment of 17 December 1996,
Reports of Judgments and Decisions 1996-VI, p. 2206,
§§ 38-41

Chahal v. the United Kingdom, judgment of

15 November 1996, pp. 1856 and 1859, §§ 86 and 97-98,
Reports 1996-V

Conka v. Belgium, No 51564/99, § 79, ECHR 2002-|
H.L.R. v. France, 9 April 1997, Reports 1997-Ill, p. 758,
§37and §40

Hilal v. the United Kingdom, No 45276/99, §§ 59, 60 and
67-68, ECHR 2001-II

Mamatkulov and Askarov v. Turkey [GC], Nos 46827/99
and 46951/99, ECHR 2005-1, § 67 and § 69

Selmouni v. France ([GC], No 25803/94, §§ 74-77, ECHR
1999-V

T.I. v. the United Kingdom (dec.), No 43844/98, ECHR
2000-I11

Vilvarajah and Others v. the United Kingdom, judgment
of 30 October 1991, Series A No 215, p. 36, § 107, and
p. 37, 8§ 111-112




64 — YNEH 15(B) O ANPEKTUBATA 3A KBAJIMGUKYBAHSE 3A 3ALLUTUTA (2011/95/EY)

National Jurisprudence (post-Elgafaji)

EASO12 Article 15(c) MOJ and others United English Upper Tribunal | 3.10.14 Somalia Return to Mogadishu.
QD application (Return to Kingdom (Immigration
in relation to Mogadishu) (Rev1) and Asylum
the situation (CG) [2014] Chamber)
in Mogadishu UKUT 442 (IAC).

(Somalia)

EASO13 | Interpretation of 1U 1327/2013-10 Slovenia Slovene Administrative |29.1.14 Afghanistan | The Court added new factors to be taken into
Article 15(c) QD, Court of the account when assessing the level of violence.
internal armed Republic of
conflict, assessing Slovenia
the level of
violence

EASO14 Interpretation of 1U 498/2013-17 Slovenia Slovene Administrative | 25.9.13 Afghanistan | The Court stated that the meaning of
Article 15(c) QD, Court of the provision of Article 15(c) of the QD must be
internal armed Republic of based on the autonomous interpretation
conflict, assessing Slovenia of EU law on asylum. The Court put
the level of forward factors that should be taken into
violence consideration in assessing the level of

violence.

EASO15 Existence of CNDA 5 septembre France French CNDA 5.9.13 Congo (DRC) | The Court found that, at the date of its ruling,
indiscriminate 2013 M. MUELA n® (National the province of North Kivu was plagued by
violence, 13001980 C Asylum Court) indiscriminate violence but did not specify
assessment of past the level of this violence.
circumstances

EASO16 High level of CNDA 22 juillet 2013 | France French CNDA 22.7.13 Syria The Court found that, at the date of its ruling,
indiscriminate Mme KABABII ép. (National blind violence in Alep reached such a high
violence, surrogate | KHACHERYAN no Asylum Court) level that the appellant would be exposed to
character of 13001703 C+ a serious threat against his life. Nevertheless,
international the claim was rejected because appellant
protection was also a Lebanese national and could avail

herself of the protection of Lebanon.

EASO17 Absence of CNDA 15 juillet 2013 | France French CNDA 15.7.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. ROSTAMI no (National there was no indiscriminate violence in the
violence 13000622 C Asylum Court) province of Bamyan. Therefore subsidiary

protection on the ‘15(c)’ ground could not be
granted to the appellant.




YNEH 15(B) O, AMPEKTMBATA 3A KBAJIMOUKYBAHE 3A 3ALLTUTA (2011/95/EY) — 65

The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts
(excerpt) - COUNTRY GUIDANCE AMM and others (conflict; humanitarian crisis; returnees;
(i) The country guidance issues addressed in this determination are not identical to those engaged with by the FGM) Somalia CG [2011] UKUT 445 (IAC)

Tribunal in AMM and others (conflict; humanitarian crisis; returnees; FGM) Somalia CG [2011] UKUT 445 (IAC).
Therefore, where country guidance has been given by the Tribunal in AMM in respect of issues not addressed in this
determination then the guidance provided by AMM shall continue to have effect.

(ii) Generally, a person who is ‘an ordinary civilian’ (i.e. not associated with the security forces; any aspect of
government or official administration or any NGO or international organisation) on returning to Mogadishu after a
period of absence will face no real risk of persecution or risk of harm such as to require protection under Article 3

of the ECHR or Article 15(c) of the Qualification Directive. In particular, he will not be at real risk simply on account

of having lived in a European location for a period of time of being viewed with suspicion either by the authorities

as a possible supporter of Al Shabaab or by Al Shabaab as an apostate or someone whose Islamic integrity has been
compromised by living in a Western country.

(iii) There has been durable change in the sense that the Al Shabaab withdrawal from Mogadishu is complete and
there is no real prospect of a re-established presence within the city. That was not the case at the time of the country
guidance given by the Tribunal in AMM.

(iv) The level of civilian casualties, excluding non-military casualties that clearly fall within Al Shabaab target

groups such as politicians, police officers, government officials and those associated with NGOs and international
organisations, cannot be precisely established by the statistical evidence which is incomplete and unreliable. However,
it is established by the evidence considered as a whole that there has been a reduction in the level of civilian
casualties since 2011, largely due to the cessation of confrontational warfare within the city and Al Shabaab’s resort to
asymmetrical warfare on carefully selected targets. The present level of casualties does not amount to a sufficient risk
to ordinary civilians such as to represent an Article 15(c) risk.

(v) It is open to an ordinary citizen of Mogadishu to reduce further still his personal exposure to the risk of ‘collateral
damage’ in being caught up in an Al Shabaab attack that was not targeted at him by avoiding areas and establishments
that are clearly identifiable as likely Al Shabaab targets, and it is not unreasonable for him to do so.

(vi) There is no real risk of forced recruitment to Al Shabaab for civilian citizens of Mogadishu, including for recent
returnees from the West.

(vii) A person returning to Mogadishu after a period of absence will look to his nuclear family, if he has one living

in the city, for assistance in re-establishing himself and securing a livelihood. Although a returnee may also seek
assistance from his clan members who are not close relatives, such help is only likely to be forthcoming for majority
clan members, as minority clans may have little to offer.

(viii) The significance of clan membership in Mogadishu has changed. Clans now provide, potentially, social support
mechanisms and assist with access to livelihoods, performing less of a protection function than previously. There are
no clan militias in Mogadishu, no clan violence, and no clan based discriminatory treatment, even for minority clan
members.

(ix) If it is accepted that a person facing a return to Mogadishu after a period of absence has no nuclear family or close
relatives in the city to assist him in re-establishing himself on return, there will need to be a careful assessment of all
of the circumstances. These considerations will include, but are not limited to:(...)

The Administrative Court added to the factors mentioned in its previous case | U 498/2013-17 a temporal dynamics
of numbers of deaths and injuries, whether they raise or not during the certain period; The Administrative Court also
added a factor of ‘state failure’ to guarantee basic material infrastructure, order, health care, food supply, drinking
water - all these for the purpose of protection of a civilian’s life or person in the sense of protection against inhuman

treatment.

In its judgment the Administrative Court stated that the determining authority in the assessment whether there is Judgments in case of GS Article 15(c) (indiscriminate
internal armed conflict in the country of destination may take as a certain guidance the Additional Protocol Il to the violence), Afghanistan v . Secretary for the Home
Geneva Convention from 12. 8. 1949, but the determining authority cannot base its interpretation on that non-EU department CG, [2009] UKAIT 00044, 19.10.2009, Cour

legal source; the meaning of provision of Article 15(c) of the QD must be based on the autonomous interpretation of | nationale du droit d’asile (CNDA, No 613430/07016562,
EU law on asylum. With further references to the case-law of several courts of the Member States, ECtHR, opinion of | 18. 2. 2010), judgment of the Conseil d’Etat (EC, 3.7.
Advocate General of the CJEU and academic work of researchers , the Administrative Court put forward the following | 2009, OFPRA v. Baskarathas, No 320295), judgment of

factors that should be taken into account in assessing the level of violence: battle deaths and injuries among the the Federal Supreme Administrative Court of Germany,
civilian population, number of internally displaced persons, basic humanitarian conditions in centres for displaced (BverwG 10 C.409, judgment of section 10, 27. 4. 2010,
persons, including food supply, hygiene, safety. The Administrative Court pointed out that the protected value in paragraph 25), judgment of the ECtHR in case of Sufi
relation to Article 15(c) of the QD is not a mere “survival” of asylum seeker, but also a prohibition against inhuman and Elmi

treatment.

The Court noted that because of his many professional travels to and from Angola the appellant had been exposed to
violent acts emanating from armed groups in the context of an armed conflict. This finding about past circumstances
sufficed to admit that he would be exposed, in case of return, to the threats encompassed in Article L.712-1 c)
CESEDA. Subsidiary protection was granted.

Here the classic refugee law principle of surrogacy interferes with the positive finding on the threats originated in the
blind violence prevailing in Alep.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO18 | Assessment of facts | M.R.D. v Office of Hungary Hungarian Administrative | 13.6.13 Cuba The Court granted the applicant subsidiary
and circumstances, | Immigration and and Labour protection status because he would be at risk
non-refoulement, Nationality (OIN), Court of of serious harm upon returning to his home
subsidiary 6.K.31.548/2013/3 Budapest country (torture, cruel, inhuman, degrading
protection, serious treatment or punishment).
harm, torture

EASO19 | Actor of S.M.A. v Office of Hungary Hungarian Administrative | 23.5.13 Afghanistan | The Court recognised the subsidiary
persecution or Immigration and and Labour protection status of the applicant, as his
serious harm, Nationality (OIN), Court of return to the country of origin would lead to
burden of proof, 20.K.31072/2013/9 Budapest the risk of serious harm (inhuman, degrading
medical reports/ treatment or indiscriminate violence).
medico-legal
reports, inhuman
or degrading
treatment or
punishment,
internal armed
conflict, subsidiary
protection

EASO20 | Assessment of risk/ | CNDA 28 mars 2013 | France French CNDA 28.3.13 Somalia The specific assessment of conditions
due consideration M. MOHAMED (National described in Article L.712-1 c) CESEDA
to the situation ADAN n° 12017575 C Asylum Court) requires analysing not the nationwide general
in the region of situation but the situation in the area of
origin and to the origin and also in the areas that the appellant
practical conditions would have to cross to reach this area. In
of a return to this the appellant’s particular case, although
region the Court is convinced that he comes from

Somalia it has not been possible to determine
that he originates from the Afgooye province
and therefore he would be eligible to
subsidiary protection under Article L.712-1 c)
CESEDA provisions.

EASO21 | High level of CNDA 21 mars 2013 | France French CNDA 21.3.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. YOUMA KHAN n°® (National blind violence in the province of Kunduz
violence 12025577 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO22 | Absence of CNDA 28 février France French CNDA 28.2.13 Somalia The Court found that, at the date of its ruling,
indiscriminate 2013 M. ADDOW ISE (National there was no indiscriminate violence in
violence no 12018920 C Asylum Court) Mogadishu .Therefore subsidiary protection

on the “15(c)’ ground could not be granted to
the appellant.

EASO23 Conflict and BVerwG 10C15.12 Germany German Federal 31.1.13 Afghanistan | The Court ruled on the conditions in which
internal protection | VGH A 11 S3079/11 Administrative the return may take place depending on the

Court situation in the region of origin.
EASO24 Real risk M A-H (Iraq) v United English Court of 30.1.13 Iraq The Claimant claimed that, if returned to
Secretary of State Kingdom Appeal Irag, he was likely to be targeted by militia

for the Home
Department [2013]
EWCA Civ 445

who had killed two of his brothers. The
Immigration Judge found that the Claimant
did not fear the general lawlessness in Iraq,
but feared Al-Dinai, that he had received
threats and that he had been targeted

and would continue to be targeted if
returned. Further, that the Claimant could
not realistically relocate outside Baghdad.
The Upper Tribunal (IAC) found that the
Immigration Judge had made a material
error of law on the issue of relocation and in
having not considered the country guidance
in HM Article 15(c) (Iraq) v Secretary of State
for the Home Department [2010] UKUT 331
(IAC). The claimant appealed.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Aside from an armed conflict, the risk of torture, inhuman or degrading treatment can arise in other more general
situations too. Additionally, when defining protection categories it is not important whether the risk is general or not,
but what the risk is based on. If an Applicant meets the requirements of a higher protection category as well, then he
shall be given a higher level of protection.

Hungary - Metropolitan Court, 30 September 2009,
D.T. v. Office of Immigration and Nationality
17.K.33.301/2008/15

Hungary - Metropolitan Court, 24.K.33.913/2008
Hungary - Metropolitan Court, 17.K.30.307/2009

The Court held that there is a serious threat to the life or physical integrity of the applicant as a consequence

of indiscriminate violence in a situation of internal armed conflict, i.e. the risk of serious harm is present; and
Afghanistan, including Kabul, does not provide a safe internal relocation option for him. The Court noted that even
though the country information in this respect is not necessarily consistent and coherent, the escalation of the risk,
the increase of violence and the dominance of internal anarchy can be established based on almost all of the available
information. In this respect, since the life, basic safety and livelihood of the person is involved and based on the extent
and nature of the danger described above (in such cases naturally the actual danger need not and cannot be proven
beyond a doubt) persecution, harm or other significant detriment is likely to occur.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

ECtHR - D v The United Kingdom (Application

No 30240/96) - resource

ECtHR - Husseini v. Sweden, Application No 10611/09
ECtHR - JH v United Kingdom, Application No 48839/09
ECtHR - S.H. v. United Kingdom, Application No 19956/06
Hungary - Metropolitan Court, 3.K.31346/2012/11

This ruling directly originates in the difficult issue of unexploitable fingerprints that undermines the whole Dublin
system. The failure of the fingerprints initial checking also challenges the inner credibility of the claim, making a sound
assessment of facts and chronology virtually impossible. Here, impossibility to determine appellant’s provenance
leads to a necessarily negative assessment of his eligibility to subsidiary protection under Article L.712-1 c) CESEDA
provisions. Claim is rejected both on Geneva Convention and subsidiary protection grounds.

The Court nevertheless notes that the appellant’s young age enhances the risk inherent to the situation of
indiscriminate violence. Subsidiary protection was granted.

The Court notes in fine that appellant has rendered the checking of his fingerprints impossible, thus preventing
asylum authorities from establishing with certainty his identity. This statement is not part of the reasoning in the
determination but underlines once again the frequency of this phenomenon. Claim was rejected both on Geneva
Convention and subsidiary protection grounds.

Where there is an armed conflict that is not nationwide, the prognosis of danger must be based on the foreigner’s
actual destination in the event of a return. This will regularly be the foreigner’s region of origin. If the region of origin
is out of the question as a destination because of the danger threatening the complainant there, he can be expelled to
another region of the country only under the conditions established in Article 8 of Directive 2004/83/EC.

In assessing whether extraordinary circumstances exist that are not the direct responsibility of the destination state
of expulsion, and that prohibit the expelling state from deporting the foreigner under Article 3 of the European
Convention on Human Rights, normally the examination should be based on the entire destination state of expulsion,
and should first examine whether such conditions exist at the place where the deportation ends.

Poor humanitarian conditions in the destination state of expulsion may provide grounds for a prohibition of
deportation only in exceptional cases having regard to Article 3 of the European Convention on Human Rights.

The national prohibition of deportation under Section 60 (5) of the Residence Act, with reference to Article 3 of

the European Convention on Human Rights, is not superseded by the prohibition of deportation under Union law
pursuant to Section 60 (2) of the Residence Act.

(Confirmation of the judgment of 14 July 2009 — BVerwG
10 C9.08 — BVerwGE 134, 188 — paragraph. 17, and the
decision of 14 November 2012 — BVerwG 10 B 22.12 —).
(Poor humanitarian conditions may provide grounds

for a prohibition of deportation only in exceptional
cases: denied for Afghanistan, following European

Court of Human Rights judgments of 21 January 2011 —
No 30696/09, M.S.S. — NVwZ 2011, 413; of 28 June 2011
—No 831/07, Sufi and Elmi— NVwzZ 2012, 681; and of

13 October 2011 — No 10611/09, Husseini — NJOZ 2012,
952).

The Court of Appeal allowed the appeal holding that it would be wrong to read the Immigration Judge’s decision as
intending to exclude the KRG from his conclusion that the Claimant would be an easy target. He had been expressing
his conclusion on the risk posed to the appellant in Baghdad, the administrative areas of Iraq and the KRG. Further,
the Immigration Judge had considered HM. Personalised targeting was not addressed in HM; it was premised on the
risk of generalised, indiscriminate violence. The Claimant had not advanced his case on a fear of generalised violence,
therefore, the Immigration Judge had been required to concentrate on the specific threat posed to the Claimant.
There was no basis on which to contend that it had been an error of law for the Immigration Judge to have found that
the Claimant would be a target of Al-Diani even in the KRG.

HM (Article 15)) (Iraq) v Secretary of State for the Home
Department [2010] UKUT 331 (IAC)
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serious harm

Administrative
Proceedings,
third section

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO25 Low level of CNDA 24 janvier France French CNDA 24.1.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2013 M. Miakhail no (National indiscriminate violence in the province of
violence, personal | 12018368 C+ Asylum Court) Laghman reached only a moderate level so
scope of Article 15 that the appellant had to demonstrate that
QD, civilian he would be personally threatened in case

of return. The appellant failed to do so and
subsidiary protection was denied.

EASO26 Indiscriminate HM and others United English Upper Tribunal | 13.11.12 Iraq The evidence did not establish that
violence and real (Article 15(c)) Iraq Kingdom (Immigration the degree of indiscriminate violence
risk CG [2012] UKUT and Asylum characterising the armed conflict taking

00409 Chamber) place in the five central governorates in Iraq,
namely Baghdad, Diyala, Tameen (Kirkuk),
Ninewabh, Salah Al-Din, was at such a high
level that substantial grounds were shown
for believing that any civilian returned there
would solely on account of his presence
there face a real risk of being subject to that
threat. Nor did the evidence establish that
there was a real risk of serious harm under
Article 15(c) QD for civilians who were Sunni
or Shi‘a or Kurds or had former Ba’ath Party
connections: these characteristics did not
in themselves amount to ‘enhanced risk
categories’ under Article 15(c)’s ‘sliding scale’
(see [39] of Elgafaji).

EASO27 | Armed conflict, No RG 10952/2011 | Italy Italian Rome Court 14.9.12 Pakistan The concept of a local conflict as referred to
subsidiary in Article 14 of Legislative Decree 251/2007
protection (c) and which is a sufficient reason for

granting subsidiary protection, should not

be understood as applying only to civil war.

It should cover all circumstances where
conflicts or outbreaks of violence, whatever
their origins, between opposing groups or
various factions appear to have become
permanent and ongoing and widespread, not
under the control of the state apparatus or
actually benefiting from cultural and political
ties with this apparatus.

EASO28 Internal protection, | M.A., No 11026101 | France French CNDA 30.8.12 Somalia The situation in Somalia, in particular in
indiscriminate (National the south and central regions, should
violence, individual Asylum Court) be regarded as a situation of generalised
threat, internal violence resulting from an internal armed
armed conflict, conflict.
subsidiary
protection

EASO29 | Armed conflict, 5114/2012 Spain Spanish Supreme 12.7.12 Colombia The Court held that there was no armed
burden of proof, Court. conflict in Columbia.
standard of proof, Chamber for
vulnerable person, Contentious
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court notes that the appellant, a former soldier who left the Afghan army in July 2008, can be considered as a
civilian and falls therefore within the personal scope of Article L.712-1 c) CESEDA. Claim was rejected both on Geneva
Convention and subsidiary protection grounds.

Of particular importance was the observation that decision-makers ensured that following Elgafaji, Case C-465/07
and QD (Iraq) [2009] EWCA Civ 620, in situations of armed conflict in which civilians were affected by the fighting, the
approach to assessment of the level of risk of indiscriminate violence was an inclusive one, subject only to the need
for there to be a sufficient causal nexus between the violence and the conflict.

Many cases cited, significant cases are:

AK (Afghanistan) [2012] UKUT 163

MK (documents - relocation) Iraq CG [2012] UKUT 126
AMM [2011] UKUT 445

EA (Sunni/Shi’a mixed marriages) Iraq CG [2011] UKUT
342

HM (Iraq) [2011] EWCA Civ 1536

MSS v Belgium & Greece [2011] 53 EHRR2

HM and Others (Article 15(c)) Iraq CG [2010] UKUT 331
Elgafaji v Straatsscretaris van Justitie Case C-465/07;
[2009] 1 WLR 2100

FH v. Sweden, No 32621/06, § 9320, January 2009

NA v United Kingdom [2009] 48 EHRR 15

QD (Iraq) [2009] EWCA Civ 620

ZQ (serving soldier) Iraq CG [2009] UKAIT 00048

SR (Iraqgi/Arab Christian: relocation to KRG) Iraq CG
[2009] UKAIT 00038

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 46

S| (expert evidence — Kurd- SM confirmed) Iraq CG [2008]
UKAIT 00094

The subsidiary protection was granted on the basis of the situation of generalised violence that exists in Pakistan. In
fact, on the basis of an interpretation of the requirements provided in the Act, the court considered the Applicant’s
request, which included abundant supporting documentation (international reports), to be justified. In particular,
the court held that there did not have to be a real civil war as such, but that it is sufficient if violence appears to have
become permanent and ongoing and has spread to a significant degree.

Italy - Court of Cassation, No 27310/2008

Relying on a variety of information on the country of origin, deriving in particular, from the United Nations Security
Council and the UNHCR, the Court concluded that the conflicts between the forces of the Transitional Federal
Government, various clans and a number of Islamist militias were characterised, in certain geographical areas and in
particular the southern and central regions, by a climate of generalised violence. Citing the 28 June 2011 ruling of the
European Court of Human Rights in the case of Sufi and Elmi v. the United Kingdom, the Court moreover expressed
doubts about the feasibility of internal relocation for a person who, having landed at Mogadishu, would need to
cross a zone controlled by Al-Shabaab, and who had no family ties. The Court concluded that this situation must be
regarded as a situation of generalised violence resulting from an armed conflict.

Lastly, the Court considered that, taking account of the level of intensity that this situation of generalised violence
had attained in the region from which the Applicant originated, he was currently exposed to a serious, direct and
individual threat to his life or person and was unable at present to secure of any kind of protection within his country.

ECtHR - Sufi and Elmi v United Kingdom (Application
Nos 8319/07 and 11449/07)

The Supreme Court held that the appellant has not provided a basis to allow him to reside in Spain on grounds

of humanitarian considerations. In this sense, the Supreme Court abided by the same definition of ‘serious harm’
contained in Article15(c) of the Qualification Directive, as well as the CJEU’s interpretation in case C-465/07, affirmed
the non-existence of an armed conflict in Columbia (that is, a situation of widespread violence).In effect, according to
the arguments raised, the Supreme Court deemed that the violent situation that existed in some areas of Columbia
did not extend to the whole territory or affect the entire population. Furthermore, it emphasised the implausibility
of the appellant’s narrative, as well as his inability to provide evidence of a real risk of serious threats to his life and
physical integrity in the event of his returning to his country. Therefore, the Supreme Court’s assessment was that

in this particular case there were no grounds for humanitarian considerations which justified the appellant’s right to
reside in Spain.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

Spain - Supreme Court, 22 December 2006, No 2956/03
Spain - High National Court, 22 February 2008,

No 832/2005

Spain - High National Court, 14 December 2007,

No 847/2005

Spain - High National Court, 14 July 2006, No 449/2006
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO30 | Assessment of facts | S.N. v Office of Hungary Hungarian Administrative | 4.7.12 Afghanistan | The Court held that since the life, basic
and circumstances, | Immigration and and Labour safety and livelihood chances of people are
credibility Nationality (OIN), Court of involved, based on the amount and nature
assessment, 3.K.31.192/2012/6 Budapest of danger (in such cases naturally the actual
internal protection, danger need not and cannot be undoubtedly
obligation/duty proved) the very likely occurrence of
to cooperate, persecution, harm or other significant
subsidiary detriment cannot be risked.
protection

EASO31 | High level of CNDA 2 juillet France French CNDA 2.7.12 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2012 M. CHIR n® (National blind violence in the province of Nangarhar
violence 12008517 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO32 Low level of CNDA 2 juillet 2012 | France French CNDA 2.7.12 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. AHMAD ZAl n° (National indiscriminate violence in the province of
violence 12006088 C Asylum Court) Logar reached only a moderate level so that

the appellant had to demonstrate that he
would be personally threatened in case of
return.

EASO33 | Internal protection, | G.N. v Office Hungary Hungarian Metropolitan | 28.6.12 Afghanistan | The Court granted subsidiary protection

internal armed
conflict, subsidiary
protection, serious
harm

of Immigration
and Nationality,
20.K.31.576/2012/3

Court of
Budapest
(currently:
Budapest
Administrative
and Labour
Court)

status to the single female applicant and her
minor children, as their return to the country
of origin would lead to the risk of serious
harm (indiscriminate violence).
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Based on the country information obtained as part of the investigation as well as the information available in

the public domain, the Court held that it can be ascertained that Afghanistan is increasingly characterised by
unpredictable and indiscriminate violence that significantly affects the civilian population. “The relative assessment
whether the situation is slightly better (or worse) in certain regions by itself does not make a major difference with
regards to harm or persecution. Objectively, all the Afghan regions that the applicant could reside in are regions at
increasing risk, and can be classified as ones with deteriorating security situation. Undoubtedly, the security situation,
as well as the events in Afghanistan, are under frequent and intensive change, thus the above mentioned situation
certainly cannot be considered as an improving one. (...) This uncertain situation in relation to constantly deteriorating
domestic politics, economics and security jeopardises an increasing number of the civilian population and means
more and more civilians suffering serious harm. (...) Since the life, basic safety and livelihood chances of people are
involved, based on the above described amount and nature of danger (in such cases naturally the actual danger need
not and cannot be undoubtedly proved) the very likely occurrence of persecution, harm or other significant detriment
cannot be risked.

In relation to the internal protection alternative, the Court held that Section 92 of the Governmental Decree on

the Implementation of Act Il of 2007 on the Entry and Stay of Third-country Nationals determines the cumulative
conditions concerning what can be reasonably expected. ‘According to this, the applicant must have family or kinship
ties, or his/her basic livelihood and accommodation must be provided by other means in a certain part of the country.
No evidence justifying the above was produced, thus the internal protection alternative in Afghanistan cannot be
applicable in respect of this applicant.

Subsidiary protection was granted regardless of any personal reason.

The Court notes that because of his young age and the death of his father the appellant would be particularly exposed
to the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Court held that the risk of indiscriminate violence existed both in the part of the country where she is originally ECtHR - Chahal v the United Kingdom (Application
from (Herat) and in the capital. This was ascertainable based on the information available both at the time when the No 22414/93)

administrative decision was made and the country information available at the time when the judgment was made. ECtHR - Salah Sheekh v The Netherlands, Application
Thus the Court took the most up-to-date information into account. With respect to the internal relocation alternative, | No 1984/04,

the Court highlighted that ‘not only the situation present at the time of the judgment of the application should be
taken into account, but also the fact that neither persecution nor serious harm is expected to persist in that part of
the country in the foreseeable future’, in other words the protection shall last. Based on the country information, the
applicant cannot be sent back to Kabul either, as it cannot be expected that she could find internal protection there.
According to the ministerial reasoning, ‘countries experiencing armed conflict cannot provide safe internal refuge for
the above reason, as the movement of the front lines can make previously seemingly safe areas dangerous’.




72 — YNEH 15(B) O ANPEKTUBATA 3A KBAJIMGUKYBAHSE 3A 3ALLUTUTA (2011/95/EY)

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO34 Consideration of AK (Article 15(c)) United English Upper Tribunal | 18.5.12 Afghanistan | The level of indiscriminate violence in
Article 15(c) QD Afghanistan CG Kingdom (Immigration Afghanistan as a whole was not at such a
[2012] UKUT 163 and Asylum high level so that within the meaning of
Chamber) Article 15(c) QD, a civilian, solely by being
present in the country, faced a real risk which
threatened his life or person. Nor was the
level of indiscriminate violence, even in the
provinces worst affected (which included
Ghazni but not Kabul), at such a level.
Whilst when assessing a claim in the context
of Article 15(c) in which the respondent
asserted that Kabul city was a viable internal
relocation alternative, it was necessary to
take into account (both in assessing ‘safety’
and ‘reasonableness’) not only the level of
violence in that city but also the difficulties
experienced by that city’s poor and the
many Internally Displaced Persons (IDPs)
living there, these considerations would not
in general make return to Kabul unsafe or
unreasonable. This position was qualified
(both in relation to Kabul and other potential
places of internal relocation) for certain
categories of women.
EASO35 | Assessment of risk | CE 7 mai 2012 France French Council of 7.5.12 Sri Lanka It is not required by Article L.712-1 c) CESEDA
under Article 15(c) | M.Umaramanam N° State that indiscriminate violence and armed
QD provisions, 323667 C conflict should coincide in every way in the
balancing scale, same geographic zone. When assessing
personal elements subsidiary protection on this ground, the
not required asylum judge has to verify that indiscriminate
beyond a certain violence reaches such a level that a person
threshold of sent back to the area of conflict should be
indiscriminate at risk because of his mere presence in this
violence, obligation territory.
to assess the level
of indiscriminate
violence
EASO36 Country of origin KF v Bevandorlasi Hungary Hungarian Metropolitan | 26.4.12 Afghanistan | The Court held that the authority must
information, és Allampolgarsagi Court of make sure that the applicant is not at risk of
credibility Hivatal (Office of Budapest serious harm or persecution in the relevant
assessment, Immigration and part of the country, not only at the time the
internal protection, | Nationality, OIN) application is assessed but also that this
refugee status, 6.K.31.728/2011/14 is not likely to occur in the future either.
subsidiary Countries struggling with armed conflicts
protection do not normally provide safe internal flight
options within the country, as the movement
of front lines can put areas at risk that were
previously considered safe.
EASO37 High level of CNDA 11 avril 2012 | France French CNDA 11.4.12 Somalia The Court found that, at the date of its ruling,
indiscriminate M. MOHAMED (National blind violence in Mogadiscio reached such
violence JAMAL Asylum Court) a high level that the appellant would be

n® 11028736 C

exposed to a serious threat against his life.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Tribunal continued to regard as correct the summary of legal principles governing Article 15(c) of the Qualification
Directive as set out in HM and others (Article 15(c)) Irag CG [2010] UKUT 331 (IAC) and more recently in AMM and
Others (conflict; humanitarian crisis; returnees; FGM) Somalia CG [2011] UKUT 00445 (IAC) and MK (documents

- relocation) Iraq CG [2012] UKUT 00126 (IAC). The need, when dealing with asylum-related claims based wholly

or significantly on risks arising from situations of armed conflict and indiscriminate violence, to assess whether

Article 15(c) of the Qualification Directive was engaged, should not have lead to judicial or other decision-makers
going straight to Article 15(c). The normal course was to deal with the issue of refugee eligibility, subsidiary
(humanitarian) protection eligibility and Article 3 ECHR in that order.

Many cases cited, significant cases are:

AA (unattended children) Afghanistan CG [2012] UKUT
00016 (IAC)

HK (Afghanistan) and Ors v Secretary of State for the
Home Department [2012] EWCA Civ 315

MK (documents - relocation) Iraq CG [2012] UKUT 00126
(1AC)

AMM and Others (conflict; humanitarian crisis;
returnees; FGM) Somalia CG [2011] UKUT 00445 (IAC)
DS (Afghanistan) v Secretary of State for the Home
Department [2011] EWCA Civ 305

HM (Iraq) v Secretary of State for the Home Department
[2011] EWCA Civ 1536

SA v Federal Office for Migration 2011 E-7625/2008 —
ATAF (FAC) —2011/7

ZG v The Federal Republic of Germany International
Journal of Refugee Law, Vol 23, No 1, March 2011

HH (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

HK and Others (minors — indiscriminate violence — forced
recruitment by the Taliban) Afghanistan CG [2010] UKUT
378 (IAC)

HM and others (Article 15(c)) Iraq CG [2010] UKUT 331
(1AC)

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

GS (Article 15(c): indiscriminate violence) Afghanistan CG
[2009] UKAIT 00044

Husseini v Sweden Application No 10611/09

JH v UK Application No 48839/09

N v Sweden Application No 23505/09, 20 July 2010

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

AM & AM (armed conflict: risk categories) Somalia CG
[2008] UKAIT 00091

NA v UK Application No 25904/07

Secretary of State for the Home Department v AH
(Sudan) [2007] UKHL 49

Sufi and Elmi v UK Applications Nos 8319/07 and
11449/07

Januzi v Secretary of State for the Home Department
[2006] UKHL 5

Salah Sheekh v Netherlands Application No 1948/04

The Council stated that the asylum judge commits an error of law if he grants subsidiary protection on the ground
of Article L.712-1 c) CESEDA without referring to any personal elements justifying the threats, if he does not assess
beforehand the level of indiscriminate violence existing in the country of origin.

It was justified in granting the claimant subsidiary protection status since according to the latest country of origin
information when the decision was made, the security situation in Afghanistan is extremely volatile, and the claimant
cannot be expected to seek refuge in the capital city from the threats brought on by the armed conflict in his province
of origin.

Countries struggling with armed conflicts do not normally provide safe internal flight options within the country, as
the movement of front lines can put areas at risk that were previously considered safe.

ECtHR - Salah Sheekh v The Netherlands (Application
No 1948/04) - resource

ECtHR - Husseini v. Sweden, Application No 10611/09
ECtHR - Chalal v. the United Kingdom, Application

No 1948/04

Subsidiary protection is granted regardless of any personal reason and despite remaining doubts about him having
resided recently in Mogadiscio.

ECHR 28 June 2011, Sufi et Elmi ¢/ UK No 8319/07 and
No 11449/07
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to the practical
conditions of a
return to the region
of origin

M. SAMADI+D54
n®11011903 C

Asylum Court)

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO38 Conflict and serious | FM, Re Judicial United English Court of 30.3.12 Yemen The Claimant petitioned for judicial review
harm Review [2012] Kingdom Session of a decision refusing his application under

ScotCS CSOH_56 paragraph 353 of the Immigration Rules,
based on Article 2(e) of the Qualification
Directive, for humanitarian protection on
account of the outbreak of internal armed
conflict in Yemen in early 2011 and the effect
thereof. He submitted that the Secretary of
State had been sent a substantial amount
of information about the aforementioned
outbreak of internal armed conflict and had
erred in concluding that another immigration
judge, applying the rule of anxious scrutiny,
would not come to a different conclusion and
that there was no reason why he could not
return to the Yemen in safety. Consideration
was given to the definition of ‘serious harm’
pursuant to Article 15 QD.

EASO39 Delay, credibility Ninga Mbi v Minister | Ireland English High Court 233.12 Democrat The Court found that the level of violence
assessment, for Justice and Republic in the DRC was not as high as to engage
medical reports/ Equality & Ors, of Congo Article 15(c) QD taking into account the
medico-legal [2012] IEHC 125 (DRC) situation of the applicant.
reports,
indiscriminate
violence, subsidiary
protection

EASO40 Child specific HK (Afghanistan) & United English Court of 16.3.12 Afghanistan | The case concerns the State’s obligation
considerations Ors v Secretary of Kingdom Appeal to attempt to trace the family members of

State for the Home unaccompanied minor asylum seekers.
Department, [2012]
EWCA Civ 315

EASO41 High level of CNDA 28 février France French CNDA 28.2.12 Somalia The Court found that, at the date of its ruling,
indiscriminate 2012 M. MOHAMED (National blind violence in Mogadishu reached such
violence, internal MOHAMED n° Asylum Court) a high level that the appellant would be
flight alternative 11001336 C+ exposed to a serious threat against his life.

EASO42 High level of CNDA 28 février France French CNDA 28.2.12 Somalia The Court found that, at the date of its ruling,
indiscriminate 2012 Mme HAYBE (National blind violence in the Afgooye district reached
violence FAHIYE Asylum Court) such a high level that the appellant would be

n°® 10019981 C exposed to a serious threat against his life.

EASO43 Level of violence CE, arrét n® 218.075 | Belgium French Council of 16.2.12 Unknown In this decision, the Council of State
and individual risk | du 16 février 2012. State interprets Article 15 (b) QD according to

the ECtHR’s case-law concerning Article 3
of ECHR. Based on this interpretation the
Council rejects the Elgafaji interpretation
according to which the asylum applicant
is not absolved of showing individual
circumstances except in case of
indiscriminate violence.

EASO44 Indiscriminate 72787 Belgium Dutch Council of 31.1.12 Iraq Held that there is no more indiscriminate
violence Alien Law violence in Central Iraq. Comes to that

Litigation conclusion after analysing the factual

(Raad voor information presented by the administration
Vreemdelin- and recent ECtHR jurisprudence.
genbetwistin-

gen) - adopted

by a special

seat of three

judges

EASO45 | Assessment of risk, | CNDA 11 janvier France French CNDA 11.1.12 Afghanistan | The Court found that, at the date of its
due consideration | 2012 (National ruling, the appellant in order to return to

the faraway province of Nimruz would have
to travel through several provinces plagued
by indiscriminate violence and was exposed
therefore to the threats encompassed in
Article L.712-1 c) CESEDA.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Granting the prayer of a judicial review, the Court held that the serious and individual threat to life or person by
reason of indiscriminate violence had to be assessed not separately or alternatively but in the context of internal
armed conflict. The Secretary of State had erred in law both in her statement of the test to be applied and in reaching
a perverse conclusion in relation to internal armed conflict on the material before her. Further, her consideration that
the violence could not be considered to be indiscriminate was problematic, particularly when the ‘activists’ who were
allegedly targeted were unarmed civilians according to the information before her.

HM (Iraq) and Another v Secretary of State for the Home
Department [2011] EWCA Civ 1536 HM (Article 15(c))
(Iraq) v Secretary of State for the Home Department
[2010] UKUT 331 (IAC) Elgafaji v Staatssecretaris van
Justitie (C-465/07) [2009] 1 WLR 2100 GS (Article 15(c)
Indiscriminate violence) Afghanistan CG [2009] UKAIT 44
QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620 KH (Article 15(c) Qualification
Directive) Iraq CG [2008] UKAIT 0023 WM (Democratic
Republic of Congo) v Secretary of State for the Home
Department [2006] EWCA Civ 1495

The level of violence in the DRC did not amount to an internal or international armed conflict and therefore the
applicant did not run a real risk of serious and individual threat by reason of indiscriminate violence in situations of
armed conflict.

ECtHR - R.C. v. Sweden (Application No 41827/07) -
resource

CJEU - C-277/11 MM v Minister for Justice, Equality and
Law Reform, Ireland, Attorney General (UP)

The Court noted that there was an obligation on the UK government to trace the family members of a child asylum
applicant, under Article 19(3) of the Reception Directive, as enshrined in domestic law. It held that this duty was
‘intimately connected’ with the asylum application decision-making process as the question of whether a child has

a family to return to or not is central to the asylum decision. Thus the duty to trace falls to the government, not

the child. That said, however, the Court held that the government’s failure to trace an applicant’s family would not
automatically lead to the grant of asylum — every case depends on its own facts and is a matter for the fact-finding
Tribunal to determine.

The Court also pointed out that if the government’s efforts to trace families in Afghanistan are slow, this should not be
allowed to delay a decision on an asylum case, particularly if the decision would be to grant protection. In such cases,
the best interests of the child may require asylum to be granted. Later on, if the families are successfully traced, that
may justify a revocation of refugee status, if the need for asylum is no longer deemed present.

ZK (Afghanistan) v Secretary of State for the Home
Department [2010] EWCA Civ 749

UK - Court of Appeal, 22 March 2011, DS (Afghanistan)
v Secretary of State for the Home Department [2011]
EWCA Civ 305

UK - Asylum and Immigration Tribunal, 15 March 2007,
LQ, Afghanistan [2008] UKAIT 00005

UK - ZH (Tanzania) (FC) v Secretary of State for the Home
Department [2011] UKSC 4

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

UK - Upper Tribunal, AA (unattended children) v
Secretary of State for the Home Department, [2012]
UKUT 00016

Subsidiary protection was granted regardless of any personal reason. The Court noted that internal relocation in
another area of Somalia was not possible.

Subsidiary protection was granted regardless of any personal reason.

The Council of State reminds that firstly, based on the CJEU’s judgment in Elgafaji, Article 15(b) QD must be
interpreted according with the case-law of the ECtHR.

Secondly, the Council of State underlines that the judgment of the ECtHR in Saadi v. Italy enshrines the principle
according to which a person’s membership to a ‘group systematically exposed to inhuman and degrading treatments’
frees him/her from the obligation to present other individual circumstances to establish a real risk of a violation of
Article 3 of the ECHR.

The Council of State concluded that by requiring the asylum seeker to show individual circumstances other than the
membership to a specific group there had been a violation of the obligation of the lower court to reason its decision.
The lower court should have first answer to the question if the said group was systematically exposed to inhuman or
degrading treatments.

(CJEV) Elgafaji (C-465/07) (ECtHR) Saadi c. Italie
(37201/06)

ECJ, Elgafaji, case C-465/07; ECtHR, NA. v. UK, 25904/07;
ECtHR, Sufi and EImi v. UK, 8319/07; ECtHR, J.H. v. UK,
48839/09; E.Ct.H.R., F.H. v. Sweden, 32621/06

The Court here does not specify the level of violence prevailing in the province of Nimruz but focuses mostly on the
practical aspects of a return trip to a province located in the southwestern border : when assessing the prospective
risk the Court takes due consideration of the dangers inherent to this journey. Subsidiary protection was granted.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO46 Serious risk and AA (unattended United English Upper Tribunal | 6.1.12 Afghanistan | The evidence demonstrated that unattached
children children) Kingdom (Immigration children returned to Afghanistan, depending

Afghanistan CG and Asylum upon their individual circumstances and the

[2012] UKUT 00016 Chamber) location to which they were returned, may
have been exposed to risk of serious harm,
inter alia from indiscriminate violence, forced
recruitment, sexual violence, trafficking and
a lack of adequate arrangements for child
protection. Such risks had to be taken into
account when addressing the question of
whether a return was in the child’s best
interests, a primary consideration when
determining a claim to humanitarian
protection.

EASO47 | High level of CNDA 23 décembre | France French CNDA 23.12.11 Somalia The Court found that, at the date of its ruling,
indiscriminate 2011 M. MOHAMED (National blind violence in Mogadishu reached such
violence ALl n® 11021811 C Asylum Court) a high level that the appellant would be

exposed to a serious threat against his life.

EASO48 Indiscriminate HM (Iraq) and RM United English Court of 13.12.11 Iraq Country Guidance on application of
violence, (Iraq) v Secretary of | Kingdom Appeal Article 15(c) QD quashed.
procedural State for the Home
guarantees, Department [2011]
internal armed EWCA Civ 1536
conflict, subsidiary
protection

EASO49 | Realrisk and level | Upper Tribunal, United English Upper Tribunal | 28.11.11 Somalia In this case the Tribunal considered the
of violence 28 November 2011, | Kingdom general country situation in Somalia as at

AMM and others

v Secretary of
State for the Home
Department [2011]
UKUT 00445

the date of decision for five applicants, both
men and women from Mogadishu, south or
central Somalia, Somaliland and Puntland.
The risk of female genital mutilation (FGM)
was also considered.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The evidence did not alter the position as described in HK and Others (minors — indiscriminate violence — forced
recruitment by Taliban — contact with family members) Afghanistan CG [2010] UKUT 378 (IAC), namely that when
considering the question of whether children were disproportionately affected by the consequences of the armed
conflict in Afghanistan, a distinction had to be drawn between children who were living with a family and those who
were not. That distinction was reinforced by the additional material before the Tribunal. Whilst it was recognised that
there were some risks to which children who had the protection of the family were nevertheless subject, in particular
the risk of landmines and the risks of being trafficked, they were not of such a level as to lead to the conclusion that
all children would qualify for international protection. In arriving at this conclusion, account was taken of the necessity
to have regard to the best interests of children.

AD Lee v SSHD [2011] EWCA Civ 348

DS (Afghanistan) [2011] EWCA Civ 305

FA (Irag) (FC) (Respondent) v SSHD (Appellant) [2011]
UKSC 22

ZH (Tanzania) v SSHD [2011] UKSC 4

FA (Iraq) v SSHD [2010] EWCA Civ 696

HK and Others (minors-indiscriminate violence-forced
recruitment by Taliban-contact with family members)
Afghanistan CG [2010] UKUT 378 (IAC)

HM (Article 15(c)) (Iraq) v Secretary of State for the
Home Department [2010] UKUT 331 (IAC)

Elgafaji (Case C-465/07); [2009] 1WLR 2100

GS (Article 15(c): Indiscriminate Violence) Afghanistan CG
[2009] UKAIT 0044

GS (Existence of internal armed conflict) Afghanistan
[2009] UKAIT 00010

RQ (Afghan National Army, Hizb-i-Islami, risk) Afghanistan
CG [2008] UKAIT 00013

HK v Secretary of State for the Home Department [2006]
EWCA Civ 1037

R (Mlloja) v SSHD [2005] EWHC 283 (Admin)

R (Q & Others) v SSHD [2003] EWCA Civ 364,

R (on the application of Howard League for Penal
Reform) v Secretary of State for the Home Department &
Anor [2002] EWHC 2497 (Admin)

Subsidiary protection was granted regardless of any personal reason.

ECHR 28 June 2011, Sufi et Elmi ¢/ UK No 8319/07 and
No 11449/07

The Court quashed a country guidance decision on the application of Article 15(c) QD in Iraq because the Tribunal
had not considered what was necessary to ensure that it heard proper argument in a case designed to give binding
guidance for other applicants.

UK - Court of Appeal, 24 June 2009, QD & AH (Iraq)

v Secretary of State for the Home Department with
the United Nations High Commissioner for Refugees
Intervening [2009] EWCA Civ 620

UK - Russian Commercial and Industrial Bank v British
Bank for Foreign Trade Ltd [1921] 2AC 438

UK - OM (Zimbabwe) v. Secretary of State for the Home
Department, CG [2006] UKAIT 00077

UK - KH (Iraq) CG [2008] UKIAT 00023

UK - HM and Others (Iraq) v. Secretary of State for the
Home Department, CG [2010] UKUT 331 (IAC)

UK - In re F [1990] 2 AC

UK - Clarke v Fennoscandia Ltd [2007] UKHL 56

The Tribunal considered the ‘significance’ of Sufi and EImi and the rulings of the ECtHR in general. It observed that
more extensive evidence was available to it than was considered by the ECtHR and so it was entitled to attribute
weight and make its own findings of fact in these cases, which otherwise would have been disposed of by reference to
Sufi and Elmi.

It received the submissions of UNHCR but reiterated the view that it was not bound to accept UNHCR’s
recommendation that at the time of hearing nobody should be returned to central and southern Somalia.

It concluded that at the date of decision ‘an Article 15(c) risk exists, as a general matter, in respect of the majority of
those in Mogadishu and as to those returning there from the United Kingdom. The Tribunal did identify a category
of people who might exceptionally be able to avoid Article 15(c) risk. These were people with connections to the
‘powerful actors’ in the TFG/AMISOM.

The Tribunal was not satisfied that the conditions in southern or central Somalia would place civilians at risk of
Article 15(c) mistreatment. The Tribunal was satisfied that a returnee to southern or central Somalia would be at

risk of harm which would breach Article 3 of ECHR, but reached its conclusion by a different route and on different
evidence from that taken in Sufi and Elmi.

Given the general findings on risk of persecution (Article 2 of the Qualification Directive ) and serious harm (Article 15)
there was a similar finding that internal flight to Mogadishu or to any other area would not be reasonable. From
Mogadishu international airport to the city, notwithstanding the risk of improvised explosive devices, was considered
safe under TFG/AMISOM control. There may be safe air routes, but overland travel by road was not safe if it

entailed going into an area controlled by Al Shabab. Safety and reasonableness would also be gauged by reference

to the current famine. Individuals may be able to show increased risk e.g. women who were not accompanied by a
protecting male.

(ECtHR):

Aktas v France (2009) (Application No 43568/08);

D v The United Kingdom (Application No 30240/96);
Kokkinakis v Greece (1994) (Application No 14307/88);
Moldova v Romania (Application No 41138/98 and
64320/01);

MSS v Belgium and Greece (Application No 30696/09);
N v United Kingdom (Application No 26565/05);

NA v United Kingdom (Application No 25904/07);

Salah Sheekh v The Netherlands (Application

No 1948/04);

Sufi and Elmi v United Kingdom (Application Nos 8319/07
and 11449/07);

CJEU:

Elgafaji v Staatssecretaris van Justitie C-465/07;

UK and other national:

R v Horseferry Road Magistrates Court ex-parte Bennett
[1993] UKHL 10;

Adan [1998] UKHL 15;

Shah and Islam v Secretary of State for the Home
Department [1999] UKHL 20

Omoruyi v Secretary of State for the Home Department
[2001] Imm AR 175

Sepet & Anor, R (on the application of) v Secretary of
State for the Home Department [2003] UKHL 15

R (Alconbury Developments Ltd ) v Environment
Secretary [2003] 2 AC 395 (...)

See the judgment for more related cases
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO50 Level of violence AMM and United English Upper Tribunal | 25.11.11 Somalia Despite the withdrawal in early August 2011
and individual risk | others (conflict, Kingdom (Immigration of Al-Shabab conventional forces from at
humanitarian crisis, and Asylum least most of Mogadishu, there remained
returnees, FGM) Chamber) a real risk of Article 15(c) QD harm for the
Somalia CG [2011] majority of those returning to that city
UKUT 445 after a significant period of time abroad.
Such a risk did not arise in the case of those
connected with powerful actors or belonging
to a category of middle class or professional
persons, who lived to a reasonable standard
in circumstances where the Article 15(c) risk,
which existed for the great majority of the
population, did not apply. The significance
of this category should not be overstated
and was not automatically assumed to
exist, merely because a person had told lies.
Outside Mogadishu, the fighting in southern
and central Somalia was both sporadic and
localised and not such as to place every
civilian in that part of the country at real
risk of Article 15(c) harm. In individual
cases, it was necessary to establish where a
person came from and what the background
information said was the present position in
that place.

EASO51 | High level of CNDA 25 novembre | France French CNDA 25.11.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. SAMER n® (National blind violence in the province of Nangarhar
violence 11003028 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO52 Real risk and level Federal Germany German Federal 17.11.11 Iraq Concerned questions of fundamental
of violence Administrative Administrative significance regarding the definition of

Court, Court Section 60(7)(2) Residence Act/Article 15(c)
17 November 2011, QD: When establishing the necessary
10C13.10 ‘density of danger’ in an internal armed
conflict within the meaning of Section 60(7)
(2) Residence Act/Article 15(c) QD, it is
not sufficient to quantitatively determine
the number of victims in the conflict. It
is necessary to carry out an ‘evaluating
overview’ of the situation, which takes into
account the situation of the health system.

EASO53 | Actors of D.K. v Ministry Czech Czech Supreme 27.10.11 Nigeria The Court held inter alia that effective
protection, internal | of Interior, 6 Azs Republic Administrative protection cannot be provided by non-
protection 22/2011 Court governmental organisations which do not

control the state or a substantial part of its
territory.

EASO54 Level of violence CNDA, France French CNDA 18.10.11 Sri Lanka Since the situation of generalised violence
and individual risk | 18 October 2011, (National which prevailed in Sri Lanka ended with

M. P., Mme P. Asylum Court) the military defeat of LTTE combatants

& Mme T, in May 2009, the only valid ground for
n°11007041, claiming subsidiary protection would be
n°11007040, Article L.712-1 b) CESEDA [which transposes
n°11007042 Article 15(b) QD]. The CNDA added that

the Elgafaji Case, (C-465/07) was restricted
to stating principles on the assessment

of the individual risks in case of return to
the country of origin, considering both

the personal and current risk claimed by
the applicant and the degree of violence
prevailing in the country.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Despite the suggestion in Sufi & EImi that there was no difference in the scope of Article 3 of the ECHR and

Article 15(c) of the Qualification Directive, the binding Luxembourg case law of Elgafaji [2009] EUEC) C-465/07 made it
plain that Article 15(c) could be satisfied without there being such a level of risk as was required for Article 3 in cases
of generalised violence (having regard to the high threshold identified in NA v United Kingdom [2008] ECHR 616). The
difference involved the fact that Article 15(c) covered a ‘more general risk of harm’ than Article 3 of the ECHR; that
Article 15(c) included types of harm that were less severe than those encompassed by Article 3; and that the language
indicating a requirement of exceptionality was invoked for different purposes in NA v United Kingdom and Elgafaji
respectively ). A person was not entitled to protection under the Refugee Convention, the Qualification Directive or
Article 3 of the ECHR, on the basis of a risk of harm to another person, if that harm would be willingly inflicted by the
person seeking such protection.

Significant cases cited: Sufi v United Kingdom (8319/07)
(2012) 54 EHRR 9
AM (Armed Conflict: Risk Categories) [2008] UKAIT 91

Subsidiary protection was granted regardless of any personal reason.

There were no individual ‘risk enhancing’ circumstances, nor was the degree of danger in the applicant’s home region
high enough to justify the assumption that any civilian would face a serious risk. However, the High Administrative
Court failed to carry out an ‘evaluating overview’ of the situation which should not only include the number of victims
and the severity of harm, but also the situation of the health system and thus access to medical help. However, this
omission in the findings of the High Administrative Court does not affect the result of the decision as the applicant
would only face a low risk of being injured.

(ECtHR) Saadi v Italy (Application No 37201/06)

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C 43.07 Federal Administrative Court, 14 July 2009,
10 € 9.08 Federal Administrative Court, 27 April 2010,
10 C 5.09 Federal Administrative Court,

8 September 2011, 10 C 14.10

Fulfilling the conditions of internal protection (the availability of protection, the effectiveness of moving as a solution
to persecution or serious harm in the area of origin, and a minimal standard of human rights protection) must be
assessed cumulatively in relation to specific areas of the country of origin. It also must be clear from the decision
which specific part of the country of origin can provide the applicant refuge from imminent harm.

For the purposes of assessing the ability and willingness to prevent persecution or serious harm from non-State
actors, possible protection provided by the state, parties or organisations which control the state or a substantial part
of its territory, must be examined. Effective protection cannot be provided by non-governmental organisations which
do not control the state or a substantial part of its territory.

ECtHR - Collins and Akaziebe v Sweden (Application
No 23944/05)

ECtHR - Izevbekhai and Others v Ireland (Application
No 43408/08)

Czech Republic - Supreme Administrative Court,

30 September 2008, S.N. v Ministry of Interior, 5 Azs
66/2008-70

Czech Republic - Supreme Administrative Court,

28 July 2009, L.O. v Ministry of Interior, 5 Azs 40/2009
Czech Republic - Supreme Administrative Court,

16 September 2008, N.U. v Ministry of Interior, 3 Azs
48/2008-57

Czech Republic - Supreme Administrative Court,

24 January 2008, E.M. v Ministry of Interior, 4 Azs
99/2007-93

Czech Republic - Supreme Administrative Court,

25 November 2011, D.A. v Ministry of Interior, 2 Azs
100/2007-64

The CNDA noted that the CJEU judgment dating from 17 February 2009 on a preliminary ruling relating to the
interpretation of the provisions of Article 15(c) of the Qualification Directive (Elgafaji Case, C-465/07) was restricted
to stating principles on the assessment of the individual risks in case of return to the country of origin, considering
both the personal and current risk claimed by the applicant and the degree of violence prevailing in the country. It
concluded that these judgments did not exempt an applicant for subsidiary protection from establishing an individual
risk of persecution or ill-treatment, by attempting to prove personal factors of risk that he/she would face in case of
return to his/her country of origin.

The Court insisted that the only valid ground for subsidiary protection was Article L.712-1 b) CESEDA [which
transposes Article 15(b) of the Qualification Directive] since the situation of generalised violence which prevailed in Sri
Lanka ended with the military crushing of the LTTE combatants in May 2009.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
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QD provisions,
balancing scale,
personal elements
not required
beyond a certain
threshold of
indiscriminate
violence, obligation
to assess the level
of indiscriminate
violence

341270 C

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO55 Low level of CNDA 18 octobre France French CNDA 18.10.11 Afghanistan | The Court found that at the date of its ruling
indiscriminate 2011 M. HOSSEINI (National indiscriminate violence in the province of
violence n° 10003854 C+ Asylum Court) Parwan reached only a moderate level so

that the appellant had to demonstrate that
he would be personally threatened in case
of return.

EASO56 | High level of CNDA 18 octobre France French CNDA 18.10.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. TAJIK n°® (National blind violence in the province of Kunduz
violence 09005623 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO57 Low level of CNDA 3 octobre France French CNDA 3.10.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. DURANI n® (National indiscriminate violence in the province of
violence 10019669 C Asylum Court) Nangarhar reached only a moderate level so

that the appellant had to demonstrate that
he would be personally threatened in case
of return. The appellant failed to do so and
subsidiary protection was denied.

EASO58 | Indiscriminate AJDCoS, Netherlands | Dutch Administrative | 8.9.11 Zimbabwe | The fact that riots took place in poorer
violence 8 September 2011, Jurisdiction neighbourhoods which resulted in sudden

201009178/1/V2 Division of police charges to dispel the riots is
the Council of insufficient for the application of Article 15(c)
State Qp.

EASO59 Situation of trouble | CNDA 1er septembre | France French CNDA 19.11 Sri Lanka The Court found that, at the date of its ruling,
and unrest not 2011 M. PETHURU (National the prevailing situation of tension and unrest
amounting to n° 11003709 C Asylum Court) in the Jaffna peninsula did not reach the level
indiscriminate of indiscriminate violence within the meaning
violence of Article L.712-1 c) CESEDA provisions.

Therefore subsidiary protection on the ‘15c”
ground could not be granted to the appellant.

EASO60 Conflict High Administrative | Germany German High 25.8.11 Afghanistan | The applicant was eligible for subsidiary

Court Hessen, Administrative protection as an internal armed conflict was
25 August 2011, 8 A Court Hessen taking place in Logar.
1657/10.A

EASO61 | Assessment of risk | CE 24 AoGt 2011 France French Council of 24.8.11 Sri Lanka When indiscriminate violence reaches such

under Article 15(c) | M.Kumarasamy n® State a level that a person sent back to the area

of conflict is at risk because of his mere
presence in this territory, an appellant does
not have to prove that he is specifically
targeted to meet the requirements of
Article L.712-1 c) CESEDA. Thus, for denying
a claim for subsidiary protection, it is not
sufficient to discard the credibility of the
alleged personal circumstances and the
asylum judge has to verify that the level of
violence does not entail by itself a real risk
against life and security.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

The Court noted that because of his young age and lack of family links the appellant would be particularly exposed to
the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

Subsidiary protection was granted regardless of any personal reason.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. This assessment of the situation in | (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
the Nangarhar province has evolved very quickly: see EASO 31.

The Council of State referred to case C-465/07 of the Court of Justice EU of 17 February 2009 (Elgafaji vs. (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Staatssecretaris van Justitie) and held that Article 15(c) of the Qualification Directive is only applicable in extraordinary
cases in which the degree of indiscriminate violence characterising the armed conflict reaches such a high level that
substantial grounds are shown for believing that a civilian would, solely on account of presence, face a real risk of
being subject to a serious threat.

Travel advice of the Minister of Foreign Affairs concerning Zimbabwe dated 1 December 2009 described that in the
poor neighbourhoods riots take place and sudden police charges may take place. However, it did not follow from this
that the level of indiscriminate violence was so high that substantial grounds were shown for believing that a civilian
would, solely on account of presence, face a real risk of being subject to a serious threat.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

The High Administrative Court upheld its position according to which the applicant was eligible for subsidiary (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
protection under Article 15(c) of the Qualification Directive. At the time of its first decision (January 2010), the Court (Germany) Federal Administrative Court, 14 July 2009,
found that an internal armed conflict took place in the applicant’s home region, the province of Logar, in the form 10 € 9.08 Federal Administrative Court, 14 July 2010,
of civil war-like clashes and guerrilla fighting. The situation had worsened to such an extent that the armed conflict 10B7.10

reached a high level of indiscriminate violence which involved a high ‘density of danger’ for the civilian population.

It could be established that virtually the whole population of the province of Logar was subject to ‘acts of arbitrary,
indiscriminate violence’ by the parties to the conflict. The Court found that the applicant was facing an even higher
risk due to his Tajik ethnicity, his Shiite religion, his previous membership of the youth organization of the PDPA,
which had become known in the meantime, and due to the fact that his family (formerly) owned real estate in his
hometown. These circumstances had to be taken into consideration in the existing context as they suggested that
the applicant was not only affected more severely than others by the general indiscriminate violence, but since they
exposed him additionally to the risk of target-oriented acts of violence . It was precisely such target-oriented assaults
which could be expected to intensify in the province of Logar which, to a great extent, was dominated by insurgents.

The asylum judge commits an error of law if he denies subsidiary protection on the sole basis of a negative
assessment of personal circumstances without any reference to the level of indiscriminate violence possibly existing in
the country of origin.
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EASO62

Assessment of facts
and circumstances,
country of origin
information,
inadmissible
application,
relevant
documentation,
subsequent
application,
subsidiary
protection

11 0SK 557/10

Poland

Polish

Supreme
Administrative
Court of
Poland

25.7.11

Russia

The administrative authorities, when
carrying out an assessment of whether a
subsequent application for refugee status is
inadmissible (based on the same grounds),
should compare the factual basis for the
administrative case on which a final decision
has been made with the testimony of

the foreigner provided in the subsequent
application and should also examine whether
the situation in the country of origin of the
applicant and also the legal position have
changed.

EASO63

Absence of
indiscriminate
violence

CNDA 22 juillet
2011 M. MIRZAIE n°®
11002555 C

France

French

CNDA
(National
Asylum Court)

22.7.11

Afghanistan

The Court found that, at the date of its ruling,
there was no indiscriminate violence in the
province of Parwan. Therefore subsidiary
protection on the «(15c)» ground could not
be granted to the appellant.

EASO64

Level of violence
and individual risk

ANA (Iraq) v
Secretary of State
for the Home
Department [2011]
CSOH 120

United
Kingdom

English

Court of
Session

8.7.11

Iraq

The Claimant sought judicial review of

the Secretary of State’s refusal to treat
representations as a fresh claim for asylum
or humanitarian protection. The Claimant
arrived in the UK in 2010 and sought asylum
or humanitarian protection on the basis that
as a medical doctor, he was at risk of violence
in Iraqg. His application and subsequent
appeals were refused and his rights of appeal
were exhausted. Further representations
were made on the basis that the findings

in the country guidance case of HM (Iraqg) v
Secretary of State for the Home Department
[2010] UKUT 331 (IAC) to the effect that
persons such as medical doctors were at
greater risk of violence than other civilians
and were likely to be eligible for either
refugee or humanitarian protection under
Article 15 QD, were in accordance with the
Secretary of State’s own Iraq country of origin
information report.

EASO65

Conflict

High National
Court, 8 July 2011,
302/2010

Spain

Spanish

High National
Court

8.7.11

Cote
d’lvoire

The applicant claimed asylum in November
2009 alleging a well-founded fear of
persecution for reasons of race and
religion. The application was refused by the
Ministry of Interior on the grounds that the
application did not amount to persecution
in accordance with the 1951 Refugee
Convention. On appeal, the High National
Court re-examined the application and held
that the conflict which had arisen in the Ivory
Coast had to be taken into account and on
that basis subsidiary protection should be
granted.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

The Supreme Administrative Court of Poland found that, when an assessment is being made of whether a subsequent | CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
application for refugee status is based on the same grounds, the administrative authorities should not limit Staatssecretaris van Justitie

themselves only to a simple comparison between the facts set out in the subsequent application and the facts cited
by the applicant in the previous applications. This is because the grounds on which basis a subsequent application has
been drawn up should be set against all relevant facts established by the authorities in the previous proceedings and
not just those contained in previous applications.

The facts cited by the foreigner in his application for refugee status, for the purposes of the authority, are just a source
of information about the circumstances of the case and serve to provide direction for the Court’s investigations. The
administrative authority is not bound by the legal or factual basis indicated by the foreigner in his application; it is
obliged to investigate the facts in accordance with the principle of objective truth. Furthermore, the facts that form
the basis for an application frequently change or are added to during the course of the proceedings. At the same
time, the scope of information contained in the application by the foreigner is not identical to the factual findings
established by the administrative authority during the course of the proceedings (as the findings of the authority are
supposed to be broader in scope). One cannot assess whether two administrative cases are identical by comparing
the two applications that initiated these proceedings. Rather, the content of the subsequent application must be
compared with the totality of facts considered to form the factual basis for the administrative case on which a final
decision was made.

The factual basis of an application consists in information concerning the individual position of the foreigner and the
situation in his country of origin. The administrative authorities should therefore, when performing a subsequent
assessment, examine whether the situation has changed in the country of origin of the applicant from the position
found in the course of the previous proceedings for refugee status.

If the foreigner cites only personal circumstances in his application, this does not relieve authorities of this obligation,
as the situation in the country of origin may be unknown to the applicant, who typically assesses his situation
subjectively, unaware of what has happened since he left his country of origin.

The assessment of how similar two or more cases are cannot be limited just to an analysis of the facts; the assessor
also needs to examine whether the legal position in relation to the proceedings in question has changed. An
application is found inadmissible if it is based on the same grounds. This concerns not just the facts but also the legal
basis. If the law changes, an application made on the same factual grounds as before will not prevent a subsequent
application from being examined on the merits.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

The Secretary of State’s decision was reduced. The question was whether there was any possibility, other than a Ruddy v Chief Constable of Strathclyde [2011] CSIH 16
fanciful possibility, that a new immigration judge might take a different view given the material. The Secretary of State | Colstoun Trust v AC Stoddart & Sons, Colstoun (1995)
had failed to explain in her decision why she was of the view that a new immigration judge would come to the view [2010] CSIH 20

that HM and the country of origin information report were not matters which might lead to a decision favourable to HM (Article 15(c)) (Iraq) v Secretary of State for the
the claimant. Moreover, she had placed weight on the finding of an immigration judge who had heard the claimant’s Home Department [2010] UKUT 331 (IAC)

appeal that his claim lacked credibility but did not explain why that was relevant in considering the view which could GM (Eritrea) v Secretary of State for the Home

be taken by a new immigration judge in light of HM. Department [2008] EWCA Civ 833

When assessing if the applicant qualified for subsidiary protection, the Court relied on a report issued by UNHCR
(UNHCR Position on Returns to Cote d’Ivoire, 20 January 2011) stating that serious human rights violations were
taking place due to the conflict in Ivory Coast. These violations had been inflicted by both Gbagbo’s government and
QOuattara’s political opposition. Also, the recommendation by UNHCR in the above report to cease forced returns to
Cote d’Ivoire had to be taken into account. The Court held that there was a real risk to the applicant if returned to his
country of origin. Therefore, subsidiary protection could be granted since the applicant faced a real risk of suffering
serious harm (Article 4, Law 12/2009).
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EASO66

Internal protection

AWB 08/39512

Netherlands

Dutch

District Court
Almelo

236.11

Somalia

This was an appeal against the first

instance decision to refuse the applicant’s
asylum claim on the basis of an internal
protection alternative. The District Court
held the respondent had interpreted the
requirements of sub (c) of the Dutch policy
concerning internal protection alternative
too restrictively by only assessing whether
the situation in southern and central Somalia
fulfilled the requirements of Article 15(c)
QD and amounted to a violation of Article 3
of the ECHR. The interpretation used by the
respondent would entail that requirement
sub (c) of the Dutch policy has no
independent meaning, since the assessment
regarding Article 15(c) QD and Article 3 of
the ECHR is already made when examining
whether requirement sub (a) is fulfilled.

EASO67

Existence of
indiscriminate
violence

CNDA 3 juin 2011
M. KHOGYANAI n°
09001675 C

France

French

CNDA
(National
Asylum Court)

03/06/2011

Afghanistan

The Court found that, at the date of its ruling,
the province of Nangarhar was plagued by
indiscriminate violence but did not specify
the level of this violence.

EASO68

Level of violence
and individual risk

MAS, Re Application
for Judicial Review
[2011] ScotCS
CSOH_95

United
Kingdom

English

Court of
Session

2.6.11

Somalia

The claimant sought judicial review of

the Secretary of State’s refusal to treat
further submissions as a fresh claim for
asylum. He claimed to be a member of a
Somalian minority clan and thereby at risk
of persecution if returned there. On an
unsuccessful appeal, an immigration judge
rejected his claim to be from a minority
clan and had found that, on the authorities,
returning someone from a minority clan to
Somalia would not, of itself, lead to danger
for that person unless there was anything
further in the special circumstances of

the case to justify it. The claimant made
additional submissions, under reference to
further authorities including Elgafaji, that
having regard to armed conflict in Somalia,
the demonstration of a serious and individual
threat to him was no longer subject to the
requirement that he would be specifically
targeted by reason of factors peculiar to his
personal circumstances.

EASO69

Internal protection

EA (Sunni/Shi’a
mixed marriages)
Irag CG [2011] UKUT
00342

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

16.5.11

Iraq

In general there was not a real risk of
persecution or other significant harm to
parties to a Sunni/Shi’a marriage in Iraq.
There may, however, have been enhanced
risks, crossing the relevant risk thresholds,
in rural and tribal areas, and in areas where
though a Sunni man may marry a Shi’a
woman without risk, the converse may not
pertain. Even if an appellant was able to
demonstrate risk in his/her home area, in
general it was feasible for relocation to be
effected, either to an area in a city such

a Baghdad, where mixed Sunni and Shi’a
families live together, or to the Kurdistan
region.

EASO70

Level of violence
and individual risk

Metropolitan Court,
22 April 2011,
17.K30.
864/2010/18

Hungary

Hungarian

Metropolitan
Court

22.4.11

Afghanistan

The applicant could not substantiate the
individual elements of his claim with respect
to his well-founded fear of a blood feud;
however, he was able to satisfy the criteria
for subsidiary protection. As a result of

the armed conflict that was ongoing in the
respective province in his country of origin
(Ghazni, Afghanistan), the high intensity of
the indiscriminate violence was deemed to
be sufficient to be a threatening factor to
the applicant’s life. As a result, the criteria of
subsidiary protection were fulfilled.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The District Court ruled that the applicant did not fall under any of the categories of persons who, in principle, cannot
rely on internal protection. Therefore, it had to be considered whether there is the possibility of internal protection in
this individual case. According to Dutch policy, an internal protection alternative is available if:

a) it concerns an area where there is no well-founded fear of persecution or a real risk of torture, inhuman or
degrading treatment or punishment for the asylum seeker;

b) the asylum seeker can enter that area safely;

c) the asylum seeker can settle in the area and he/she can reasonably be expected to stay in that part of the country.

The Court noted that because of his young age and the death of his parents, the applicant had to be considered a
vulnerable claimant exposed to violence and forced enlistment in one of the conflicting armed forces. The applicant
was exposed to the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Secretary of State had erred in refusing to treat further submissions made on behalf of a foreign national as a
fresh claim for asylum where she had lost sight of the test of anxious scrutiny and proceeded on the basis of her
own opinion as to the merits of the case. Where, in general, judges should not adjudicate on the issue before the
Secretary, the decision should be reduced and remitted to her for further consideration. The key issue was whether
there was a sufficient level of indiscriminate violence in southern Somalia or on the route from Mogadishu airport as
to satisfy the requirements of Article 15(c) of the Qualification Directive; whereas, in the main, the previous hearing
dealt with the petitioner’s claim to be from a minority clan.

KD (Nepal) v Secretary of State for the Home Department
[2011] CSIH 20

R (on the application of MN (Tanzania)) v Secretary of
State for the Home Department [2011] EWCA Civ 193
Colstoun Trust v AC Stoddart & Sons, Colstoun (1995)
[2010] CSIH 20

MA (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]

1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

WM (Democratic Republic of Congo) v Secretary of State
for the Home Department [2006] EWCA Civ 1495

Given the general lack of statistics, any risk on account of being a party to a mixed marriage on return in an

Article 15(c) of the Qualification Directive sense had to be seen in the context of the general violence and general
insecurity. The evidence showed an improvement in the situation for couples to mixed marriages which mirrored an
overall improvement in the security situation in Iraq since 2006/2007. That was subject to the caveat set out in a letter
from the British Embassy of 9 May 2011, that there may have been enhanced risks in rural and tribal areas where
mixed marriages were less common. This had to be established by proof.

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
(IAC)

Regarding the applicant’s claim for subsidiary protection, the Court assessed the risk of serious harm and stated that
‘during the armed conflict in the Ghazni province, the indiscriminate violence has spread to such an extent as to
threaten the applicant’s life or freedom.” According to available country of origin information, the court pointed out
that the conditions in the country of origin of the applicant could qualify as serious harm that would threaten the
applicant’s life or freedom.

The Court examined the possibility of internal protection alternatives; however, since the applicant did not have
family links in other parts of Afghanistan, it would not be reasonable for him to return back.




86 — YNEH 15(B) O ANPEKTUBATA 3A KBAJIMGUKYBAHSE 3A 3ALLUTUTA (2011/95/EY)

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO71 Conflict and High Administrative | Germany German High 13.4.11 Iraq The question of whether the situation in Iraq
individual risk Court of Administrative was an internal armed conflict (nationwide
Niedersachsen, Court of or regionally) according to Section 60(7)(2)
13 April 2011, 13 LB Niedersachsen Residence Act/Article 15(c) QD was left open.
66/07 Even if one assumes that such a conflict
takes place, subsidiary protection is only
to be granted if the applicant is exposed
to a serious and individual threat to life or
physical integrity ‘in the course of’ such
a conflict. That could not be established
regarding the applicant in the case.

EASO72 Conflict and level of | CNDA, France French CNDA 31.3.11 Somalia The situation which prevailed at the time of
violence 31 March 2011, (National the evaluation in some geographical areas

Mr. A., Asylum Court) of Somalia, in particular in and around

No 100013192 Mogadishu, must be seen as a situation
of generalised violence resulting from a
situation of internal armed conflict, in the
meaning of Article L.712-1 c) CESEDA [which
transposed Article 15(c) QD].

EASO73 Indiscriminate A v Immigration Finland Finnish Supreme 28.3.11 Afghanistan | Appeal against refusal to grant international
violence and Service, Administrative protection on the ground that the security
serious risk 28.3.2011/684 Court situation in the Ghazni province did not give

rise to a need for protection.

EASO74 Conflict and M.A.A. v Minister Ireland English High Court 24311 Iraq Documentation that assesses the security
country of origin for Justice, Equality, situation in a volatile area which is three
information and Law Reform, years old is of limited value. A decision maker

High Court, who relies on such information could be
24 March 2011 subject to criticism and challenge.

EASO75 Conflict CNDA, France French CNDA 11.3.11 Iraq The situation which prevailed at the time of
11 March 2010, (National the evaluation in the region of Mosul, as well
Mr.C., n° Asylum Court) as in the whole territory of Irag, could no
613430/07016562 longer be considered as a situation of armed

conflict, within the meaning of Article L.712-1
c) CESEDA [which transposed Article 15(c)
QD].
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The Court held that it could be left open whether the situation in Iraq justified the assumption that an internal armed
conflict was taking place (either nationwide or regionally). Even if one assumed that such a conflict was taking place,
deportation would only be prohibited if the applicant was exposed to a serious and individual threat to life and limb
‘in situations of’ (i.e., ‘in the course of’) the conflict. Such a threat cannot be established regarding the applicant.
According to the decision by the Federal Administrative Court of 14 July 2009,10 C 9.08 (asyl.net, M16130) an
‘individual accumulation of a risk’, which is essential for granting subsidiary protection, may on the one hand occur
if individual circumstances lead to an enhancement of the risk for the person concerned. On the other hand, it may
also, irrespective of such circumstances, arise in extraordinary situations which are characterised by such a ‘density
of danger’ that practically any civilian would be exposed to a serious individual threat simply by being present in the
relevant territory.

Regarding the applicant, who was born in Germany, there were no individual risks which could enhance the general
risk in case of return. Though she was born in Germany and therefore was influenced by a ‘western lifestyle’, she
shared this characteristic with many other Kurds who were born in western countries or with those Kurds who had
been living there for a long time. Without further ‘risk-enhancing’ circumstances, an ‘individualisation of a real risk’
could not be derived from that fact. Furthermore, it could be assumed that the applicant, being a child, would easily
be able to adapt to the cultural realities of her home region.

Furthermore, the necessary individualisation cannot be deduced from an exceptional ‘density of danger’ which the
applicant may be exposed to and against which she may not find internal protection in other parts of Irag. A degree
of danger which would expose virtually any civilian to a serious and individual threat solely by being present in the
relevant territory could not be established for the province of Dohuk, where the applicant’s parents came from.
According to the country of origin information, the number of attacks in Dohuk was rather low in comparison to other
regions and the security situation was considered to be good.

(Germany) Administrative Court Gottingen,
18 January 2006, 2 A 506/05
Federal Administrative Court, 14 July 2009, 10 C 9.08

Regarding subsidiary protection, CNDA recalled that the well-founded nature of the protection claim of the applicant
has to be assessed in light of the situation which prevails in Somalia. The Court stated in particular that this country
experienced a new and significant deterioration of the political and security situation since the beginning of 2009; that
this deterioration resulted from violent fighting against the forces of the Federal Transitional Government and several
clans and Islamic militia; that this fighting was currently characterised, in some geographical areas, in particular in and
around Mogadishu, by a climate of generalised violence including the perpetration of extortion, slaughters, murders
and mutilations targeting civilians in these areas; that consequently this situation must be seen as a situation of
generalised violence resulting from a situation of internal armed conflict, in the meaning of Article L.712-1 c) CESEDA
[which transposes Article 15(c) of the Qualification Directive].

The Court added that this situation of generalised violence, due to its intensity in the region of origin of the applicant,
who is moreover made vulnerable by his isolation because of the disappearance of his family, is sufficient to allow the
court to consider that this individual currently faces a serious, direct and individual threat against his life or his person,
without being able to avail himself of any protection.

The applicant therefore has a well-founded claim for subsidiary protection under Article L.712-1 c) CESEDA [which
transposes Article 15(c) of the Qualification Directive].

The Supreme Administrative Court accepted that the security situation in the Ghazni province did not give rise to a
need for protection. However, the Court also considered the safety of the travel route for those returning to Jaghori:
‘The return to an area judged to be relatively safe also necessitates that the individual has a reasonable possibility of
travelling to and entering that area safely. In assessing the possibility for a safe return, regard must be had to whether
possible restlessness in the neighbouring regions would prevent or substantially impede the returnees’ possibilities to
access the basic needs for a tolerable life. Furthermore, the return cannot be considered safe, if the area would run an
imminent risk of becoming isolated.’

Having regard to current and balanced country of origin information (COIl) the Supreme Administrative Court
concluded that the road from Kabul to Jaghori could not be considered safe. Nor could the detour or the flight
connection from Kabul to Jaghori, as suggested by the Immigration Service, be considered feasible for an individual
asylum seeker.

Finally, the Supreme Administrative Court found that internal relocation was not a practical or reasonable alternative
taking into account that A. had left his Hazara village in Jaghori as a teenager and thereafter lived outside Afghanistan
for over ten years.

Obiter: Documentation that assesses the security situation in a volatile area which is three years old is of limited
value. A decision maker who relies on such information could be subject to criticism and challenge. Information
relating to societal attitudes and tribal customs may evolve more slowly and therefore be more reliable. There is also a
burden on all parties to submit the most up-to-date information available.

The representative of the Minister for Justice’s claim that the security situation in Irag was ‘not yet ideal’ was a
markedly optimistic choice of language.

The conclusions of the decision of the UK’s Immigration and Asylum Chamber in HM and Others (Article 15(c)) Irag CG
[2010] UKUT 331 (IAC) were consistent with the findings of the Minister’s representative.

(UK) HM and Others (Article 15(c)) Iraq v. Secretary of
State for the Home Department, CG [2010] UKUT 331
(IAC)

(Ireland) D.C. v The Director of Public Prosecutions [2005]
41R 281

F.N. v Minister for Justice, Equality and Law Reform
[2008] IEHC 107

G. v Director of Public Prosecutions [1994] 1 IR 374

The CNDA found that ‘if the context of diffuse insecurity which prevails in the region of Mosul and in the Governorate
of Ninive translates in particular into attacks against minorities, including Christians, this situation of unrest does

not amount to a situation of internal armed conflict’. The CNDA considered that ‘in particular, the acts committed

by radical Kurdish groups and extremist Sunnite groups are real but they do not reach an organisational degree or
objectives which correspond to this definition’.

The CNDA therefore concluded that the situation which prevailed in the region of Mosul, as well as in the whole Iraqi
territory, could no longer be considered as a situation of armed conflict, within the meaning of Article L.712-1 c)
CESEDA [which transposes Article 15(c) of the Qualification Directive].
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO76 | Armed conflict, UM 10061-09 Sweden Swedish Migration 24.2.11 Somalia The Migration Court of Appeal held that
exclusion from Court of internal armed conflict prevailed in all parts
protection, Appeal of southern and mid Somalia.
internal armed
conflict, subsidiary
protection
EASO77 | Absence of CNDA 23 février France French CNDA 23.2.11 Irak The Court found that, at the date of its
indiscriminate 2011 M. SAID ALl n°® (National ruling, there was no indiscriminate violence
violence 08015789 C Asylum Court) in autonomous region of Kurdistan. On the
contrary this area may be regarded as a safe
place of relocation for those fleeing violence
in the southern part of Iraq. Therefore
subsidiary protection on the ‘15(c)’ ground
could not be granted to the appellant.
EASO78 Existence of CNDA 8 février France French CNDA 8.2.11 Afghanistan | The Court found that, at the date of its
indiscriminate 2011 M. AMIN n°® (National ruling, the province of Helmand was plagued
violence, internal 09020508 C Asylum Court) by indiscriminate violence and that the
flight alternative appellant may be considered as exposed to
(IFA) the threats encompassed in Article L.712-1
c) CESEDA. CNDA nevertheless rejected
his claim on the ground of internal flight
alternative.
EASO79 | Individual risk High Administrative | Germany German High 3.2.11 Afghanistan | The Court held that the applicant, being
Court Bayern, Administrative a young, single man and fit for work, was
3 February 2011, Court Bayern at no substantial individual risk, neither in
13a B 10.30394 his home province Parwan nor in Kabul.
Therefore, it could remain undecided if the
conflict in Afghanistan constituted an internal
armed conflict.
EASO80 Level of violence KHO:2010:84, Finland Finnish Supreme 30.12.10 Iraq The applicant was granted a residence permit
and individual risk | Supreme Administrative on the grounds of subsidiary protection.

Administrative
Court, 30 Dec 2010

Court

Based on up-to-date accounts of the security
situation in central Irag he was found to

be at risk of suffering serious harm from
indiscriminate violence in Baghdad, his region
of origin, in accordance with Section 88(1)(3)
of the Aliens’ Act. The ruling of the CJEU

in Elgafaji v Staatssecretaris van Justitie
(C-465/07) was taken into consideration in
the case.

At issue in the case was whether the security
situation in central Irag, and especially in
Baghdad, met the requirements of subsidiary
protection in this specific case.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Regarding internal armed conflict, the Court stated that it had established the requirements for an internal armed Sweden - MIG 2007:29
conflict in its previous case law, and that such had been found to prevail in Mogadishu (MIG 2009:27). The Court then
stated that the security situation at this point had worsened so that the internal armed conflict now had extended

to all of Somalia, except Somaliland and Puntland. The Court based its conclusion on the extent of the conflict, its
character, geography and the consequences for civilians as well as the lack of further information on the events

in southern and mid part of Somalia. The Migration Court of Appeal concluded that as the applicant is a resident

of Mogadishu and has no previous connection to Somaliland or Puntland (and therefore cannot rely on internal
protection in those regions) he must be found eligible for international protection and for subsidiary protection status
in Sweden. His criminal record had no bearing on this decision as the Aliens Act, Chapter 4 Section 2 c (transposing
Article 17.1 of the Qualification Directive) stated that exclusion from protection could apply only where there were
particularly strong reasons to believe that the applicant has been guilty of a gross criminal offence. This requirement
was not fulfilled in this case.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. The finding on applicability of
Article L.712-1 c) CESEDA was an implicit one.

IFA is very seldom used in French jurisprudence. The rationale here lies predominantly on the lack of links between
the appellant and the Helmand which he left twenty years before to live in Iran, Turkey and Pakistan. Having no
compelling reasons to return to this province, he can be expected to relocate in any area where indiscriminate
violence does not prevail. The assumption that IFA is possible in a war-torn country is a matter of dissenting opinions
within the Court.

The High Administrative Court found that the applicant was not eligible for subsidiary protection but the issue of (Germany) Federal Administrative Court, 14 July 2009,
whether there is an internal armed conflict according to Article 15(c) Qualification Directive in Afghanistan or in parts | 10 C 9.08 Federal Administrative Court, 27 April 2010,
of Afghanistan can be left open, since the applicant would not be exposed to a serious and individual threat to life or | 10 C 4.09

physical integrity in case of return.

According to the case law of the Federal Administrative Court, the assumption of such an individual risk requires a
sufficient ‘density of danger’. In order to establish if such a ‘density of danger’ exists, it is necessary to determine

the relation between the number of inhabitants with the number of victims in the relevant area. In addition, it is
necessary to make an evaluating overview of the number of victims and the severity of casualties (deaths and injuries)
among the civilian population.

It is true that the security situation in Afghanistan has deteriorated nationwide in 2010. However, it cannot be
established that the security situation in the provinces of Parwan and Kabul deteriorated in 2010 or will deteriorate in
2011 to such an extent that practically any civilian would be exposed to a serious and individual threat solely by being
present in the relevant territory.

Furthermore, one cannot assume that there are individual ‘risk-enhancing’ circumstances which would lead to a
concentration of risks for the applicant. Such circumstances do not arise from the fact that the applicant belongs to
the Hazara minority. According to the information available to the Court, the overall situation of the Hazara, who have
traditionally been discriminated against, has improved, even if traditional tensions persist and reappear from time to
time. The Hazara have always lived in the provinces of Parwar and Kabul and, according to information from UNHCR,
many Hazara returned to this region. Neither does the applicant’s membership of the religious group of Shiites
constitute an individual ‘risk-enhancing’ circumstance since 15 per cent of the Afghan population are Shiites.

The Court stated that an assessment of international protection includes assessments of both law and fact. The (CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
previous experience of the applicant in his country of origin should be taken into account, as well as current (UK) HM and Others (Article 15(c)) Iraq v. Secretary
information concerning the security situation. of State for the Home Department, CG [2010] UKUT
Regarding subsidiary protection, the Supreme Administrative Court (SAC) stated that both collective and individual 331 (IAC) (Sweden) MIG 2009:27 (Germany) Federal
factors must be reviewed. The SAC applied the reasoning of the CIEU in Elgafaji v Staatssecretaris van Justitie Administrative Court, 14 July 2009, 10 C 9.08

(C-465/07), stating that the more the applicant can prove a serious and individual threat, the less indiscriminate
violence is required.

According to the Government Bill on the Aliens’ Act, international or internal armed conflict does not only cover
armed conflict which is defined by the Geneva Conventions 1949 and its protocols of 1977, but also other forms of
armed violence and disturbances. Concerning humanitarian protection the Government Bill states that the risk of
harm can also include that from the general situation in the country where anyone could be at risk, as opposed to
individual targeting.

The SAC found that the applicant’s family members had personal and severe experiences of arbitrary violence and
that the applicant himself has been threatened. These experiences did not prove that the risk of being a target of
arbitrary violence concerned the applicant because of his individual features. These experiences must, however, be
taken into consideration when evaluating the security situation, and especially how the violence, undeniably occurring
in Baghdad, may be targeted at anyone indiscriminately.

The SAC also held there was no internal flight alternative in Iraq (based on UNHCR Eligibility Guidelines).

The SAC held that although recent developments had shown some improvements in the security situation there were
no grounds to overrule the decision of the Administrative Court.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO81 Level of violence Metropolitan Court, | Hungary Hungarian Metropolitan | 28.12.10 Afghanistan | The Metropolitan Court emphasised that
and individual risk | 28 December 2010, Court country of origin information can verify
A.M. v. Office an exceptional situation in which the
of Immigration existence of persecution can be considered
and Nationality to be proven. There is no need to prove the
15.K.34.141/ personal circumstances of the applicant, not
2009/12 even the likelihood that he would personally
face persecution. In such cases, there is
a real risk of suffering serious harm, and
the requirements to establish subsidiary
protection have been met.
EASO82 Real risk OA, Re Judicial United English Court of 21.12.10 Somalia The claimant sought judicial review of the
Review [2010] Kingdom Session Secretary of State’s refusal to treat further
ScotCS CSOH_169 submissions as a fresh claim for asylum. He
relied on new case law, namely the country
guidance case of AM (Armed Conflict: Risk
Categories) [2008] UKAIT 91, which was not
available at the original hearing, as providing
evidence that it was not safe for him to
return to Somalia. The claimant submitted
that, inter alia, the Secretary of State had
failed to take into account that he had no
family in Somalia, would be out of his home
area, did not come from an influential clan,
lacked experience of living in Somalia, and
did not speak Somali, which would create a
differential impact on him given that central
and southern Somalia were in armed conflict.
EASO83 Consideration of R (on the application | United English Administrative | 21.12.10 Afghanistan | The claimant applied for judicial review
Article 15(c) QD of Nasire) v Kingdom Court of the Secretary of State’s rejection of his
Secretary of State further representations made in relation to
for the Home his asylum claim. He claimed to be a former
Department [2010] member of the Taliban. He had entered
EWHC 3359 (Admin) the UK illegally and had unsuccessfully
appealed against a refusal to grant asylum.
The Secretary of State rejected further
representations made on the basis of an
escalation of the conflict in Afghanistan as
having no realistic prospect of success. One
of the main issue was the legal effect of
representations invoking Article 15(c) QD.
EASO84 | Existence of CNDA 20 décembre | France French CNDA 20.12.10 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2010 M. HAIDARI n°® (National the province of Baghlan was plagued by
violence 10016190 C+ Asylum Court) indiscriminate violence but did not specify
the level of this violence.
EASO85 Consideration of Metropolitan Court, | Hungary Hungarian Metropolitan | 17.12.10 Iraq The Court accepted the argument that by
Article 15(c) QD 17 December 2010, Court granting a lower protection status (tolerated
H.M.A. v. Office status), even if the applicant qualifies for
of Immigration subsidiary protection, the asylum authority
and Nationality violates Article 15(b) and (c) QD (Art 61(b)
6.K.30.022/2010/15 and (c) of the Asylum Act).
EASO86 Conflict CNDA, France French CNDA 17.12.10 Sudan The Court found that the region of El
17 December 2010, (National Fasher, in Darfur (Sudan), was plagued by a

Mr. T., n® 10006384

Asylum Court)

generalised armed conflict.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The country of origin information confirmed that in Ghazni province, Afghanistan, indiscriminate violence reached
the threshold to be considered an armed conflict. Attacks in Ghazni were mostly committed by explosive devices and
suicide bombers. These methods of fighting qualify as acts of indiscriminate violence per se. The credibility of the
applicant was not a precondition to be granted subsidiary protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
Case No 24.K.33.913/2008 of the Metropolitan Court
Case No 17.K.33.301/2008/15 of the Metropolitan Court

A petition for judicial review of a decision of the Secretary of State refusing to treat further submissions from a Somali
national as a fresh claim for asylum should be refused where it could not be concluded that he would be at risk on his
return to Somalia.

FO (Nigeria) v Secretary of State for the Home
Department [2010] CSIH 16

IM (Libya) v Secretary of State for the Home Department
[2010] CSOH 103

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

WM (Democratic Republic of Congo) v Secretary of State
for the Home Department [2006] EWCA Civ 1495

The rejection of further representations by a failed asylum seeker did not constitute an immigration decision under
sections 82 and 92 of the Nationality, Immigration and Asylum Act 2002 such as to provide an in-country right of
appeal. The representations did not amount to a fresh claim within r.53 of the Immigration Rules and the decisions
were not inadequately reasoned or irrational.

FA (Irag) v Secretary of State for the Home Department
[2010] EWCA Civ 696

Omar v Secretary of State for the Home Department
[2010] EWHC 2792 (Admin)

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWCA Civ 926

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWHC 718 (Admin)

S (A Child), Re [2010] EWCA Civ 1550

Secretary of State for the Home Department v Pankina
[2010] EWCA Civ 719

GS (Afghanistan) v Secretary of State for the Home
Department [2009] UKAIT 44

Odelola v Secretary of State for the Home Department
[2009] UKHL 25

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

R (on the application of PE (Cameroon)) v Secretary of
State for the Home Department [2009] UKSC 7

R (on the application of TK) v Secretary of State for the
Home Department [2009] EWCA Civ 1550

ZT (Kosovo) v Secretary of State for the Home
Department [2009] UKHL 6

R (on the application of Lutete) v Secretary of State for
the Home Department [2007] EWHC 2331 (Admin)

The Court noted that because of his young age the appellant would be exposed to violence and forced enlistment
in one of the conflicting armed forces. The appellant was therefore exposed to the threats encompassed in
Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Metropolitan Court found that the Office of Immigration and Nationality failed to specify on which basis the
tolerated status was granted. The Court established that given the fact that the same conditions apply for granting
subsidiary protection as for the protection under the principle of non-refoulement, the higher protection status
should have been granted to the applicant unless exclusion arose.

(Hungary) Metropolitan Court - 17. K. 30. 307/2009/8
Metropolitan Court - 24. K. 33.913/2008 Metropolitan
Court - 17. K. 33.301/2008/15

The Court considered that the applicant established that he would face one of the serious threats mentioned in
Article L.712-1 c) CESEDA [which transposes Article 15(c) of the Qualification Directive]. It stated in particular that
the town of Tawila was again the scene of fighting in the beginning of November 2010; that this region was plagued
by a generalised armed conflict; that due to his young age Mr. T. faced a serious, direct and individual threat in case
of return to Tawila. He therefore had a well-founded claim for subsidiary protection. Note: Under French legislation,
the threat should not only be ‘serious and individual’ (as in the Qualification Directive) but also ‘direct’. Also, French
legislation refers to ‘generalized’ violence rather than ‘indiscriminate’ violence.
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Number

Key words

Case name/
reference

Country of
decision

Language of
decision

Court or
Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO87

Conflict

Council of State,

15 December 2010,
Ofpra vs. Miss A., n°®
328420

France

French

Council of
State

15.12.10

Democratic
Republic

of Congo
(DRC)

Before granting subsidiary protection

under Article L.712-1 c) CESEDA [which
corresponds to Article 15(c) QD] to an
applicant originating from the Congo, the
Court had to inquire whether the situation
of general insecurity which prevails in this
country results from a situation of internal or
international armed conflict.

EASO88

Serious risk and
level of violence

AO (Iraq) v Secretary
of State for the
Home Department
[2010] EWCA Civ
1637

United
Kingdom

English

Court of
Appeal

30.11.10

Iraq

The claimant challenged a refusal of
permission to apply for judicial review out of
time with respect to his contention that he
was unlawfully detained by the Secretary of
State pending deportation. The Secretary of
State had adopted a policy sometime in 1998
that he would not deport nationals who had
originated from countries which were active
war zones. The claimant contended that Iraq
was at the time of his initial detention an
active war zone, and that had the policy been
properly applied, he could never have been
lawfully detained. The Secretary of State’s
conjecture when repealing the policy, was
that the policy had become otiose because
its purpose was achieved by a combination of
the Convention rights and Article 15(c) QD.

EASO89

Indiscriminate
violence

AM (Evidence —
route of return)
Somalia [2011]
UKUT 54 (IAC)

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

18.11.10

Somalia

The general evidence before the Upper
Tribunal failed to establish that generalised
or indiscriminate violence was at such a high
level along the route from Mogadishu to
Afgoye that the appellant would face a real
risk to his life or person entitling him to a
grant of humanitarian protection.

EASO90

Level of violence
vs individualisation
of risk

Omar v Secretary of
State for the Home
Department [2010]
EWHC 2792 (Admin)

United
Kingdom

English

Administrative
Court

5.11.10

Iraq

The claimant applied for judicial review of
the Secretary of State’s decision refusing

to treat his submissions as a fresh claim.

He was an ethnic Kurd from Fallujah. He

was convicted of criminal offences and

was served with a notice of intention to
make a deportation order. His appeal was
dismissed. Approximately four months later
the European Court of Justice (ECJ) gave its
decision in Elgafaji v Staatssecretaris van
Justitie (C-465/07) in which it considered
subsidiary or humanitarian protection under
the Qualification Directive for non-refugees
who would face a real risk of suffering
serious harm if returned to their country of
origin and ‘serious harm’ under Article 15(c)
concerning indiscriminate violence in conflict
situations. The claimant’s further submissions
seeking humanitarian protection under
Article 15(c) and Elgafaji were rejected.

In finding that those submissions did not
amount to a fresh claim, the Secretary of
State said that in the absence of a heightened
risk specific to an individual, an ordinary Iraqi
civilian would generally not be able to show
that he qualified for such protection.

EASO91

Armed conflict

CNDA

2 novembre 2010
M. SOUVIYATHAS
n° 08008523 R

France

French

CNDA
(National
Asylum Court)

2.11.10

Sri Lanka

The Court found that there was no more
armed conflict in Sri Lanka since LTTE’s final
defeat in June 2009. Hence Article L.712-1 c)
CESEDA provisions were no more applicable
in the context of Sri Lanka.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Council of State recalled the provision of the French legislation relating to subsidiary protection, in particular in
a situation of general insecurity (Article L.712-1 c) CESEDA). It recalled that in granting subsidiary protection to the
applicant under this provision, the CNDA considered that the applicant faced in her country of origin, one of the
serious threats provided for under this article.

The Council of State found that by refraining from inquiring whether the situation of general insecurity which
prevailed at that time in the Congo resulted from a situation of internal or international armed conflict, the CNDA
made a legal error and did not make a sufficiently reasoned decision.

To say that the policy was not in force following the implementation of Article 15(c) of the Qualification Directive

was inconsistent with the decision in Secretary of State for the Home Department v HH (Iraq) [2009] EWCA Civ 727,
where it was held that a failure to have regard to the policy could render the initial decision unlawful. The Court
rejected firstly, the Claimant’s contention that the policy would apply even where a lower level of risk was apparent
than required to attract the humanitarian protection conferred by Article 15(c) and secondly, his submission that

the purpose behind the policy was the need to safeguard escorts who were taking persons back to the war zones.
The Claimant also submitted that, as Article 15(c) did not apply to persons who had committed serious offences, the
policy might fill a gap. The Court of Appeal could not properly determine that submission without evidence as to how
the policy was understood by those implementing it at the material time. The judge was right to refuse to permit the
application for judicial review to go ahead, and accordingly the appeal was dismissed.

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Secretary of State for the Home Department v HH (Iraq)
[2009] EWCA Civ 727

R (on the application of G) v Immigration Appeal Tribunal
[2004] EWCA Civ 1731

R (on the application of 1) v Secretary of State for the
Home Department [2002] EWCA Civ 888

R v Chief Constable of Merseyside Ex p. Calveley [1986]
QB 424; [1986] 2 WLR 144; [1986] 1 All ER 257

R v Secretary of State for the Home Department Ex p.
Swati [1986] 1 WLR 477; [1986] 1 All ER 717; [1986] Imm
AR 88

R v Governor of Durham Prison Ex p. Singh [1984] 1 WLR
704; [1984] 1 All ER 983; [1983] Imm AR 198

It was accepted that the situation in Somalia was volatile but the issue was whether the appellant in his particular
circumstances was at real risk of serious harm when returning from Mogadishu to Afgoye so that he was entitled to
humanitarian or Article 3 protection. In the light of the Tribunal’s findings of fact and the appellant’s own evidence
that he had been able to make this journey on two occasions without harm, when considered against the background
of the travel actually taking place in the Afgoye corridor, the Tribunal was not satisfied that it had been shown that
the generalised or indiscriminate violence had reached such a high level that, solely on account of his presence in
Somalia, travelling from Mogadishu to Afgoye, would face a real risk threatening his life or person. There was no
particular feature in the appellant’s profile or background which put him at a risk above that faced by other residents
or returnees.

HH (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
(1AC)

MA (Somalia) v Secretary of State for the Home
Department [2010] UKSC 49

AM & AM (Armed conflict: Risk Categories) Somalia CG
[2008] UKAIT 00091

A Claimant from Irag who was not a refugee, and was not protected by the ECHR might have considerable difficulties
in demonstrating that he was entitled to protection under Article 15(c) of the Qualification Directive, Elgafaji,

QD (Iraq) v Secretary of State for the Home Department [2009] EWCA Civ 620 and HM [2010] UKUT 331 (IAC)
considered. However, those cases did not indicate that the question was to be decided without proper and individual
consideration of the case. To achieve any measure of ordinary or secure life the Claimant might, on returning to Iraq,
need to live in relatively confined areas, where he might find others of similar backgrounds. The fact that he could do
so, and thereby reduce the risk of any targeted attack, deprived him of the possibility of protection under the Refugee
Convention or the ECHR. It might therefore be necessary to see what was the risk of harm from indiscriminate
violence, not in Iraq, or Fallujah, as a whole, but in the area where he would be living. It was not sufficient to treat
Article 15(c) as raising questions only in relation to Iraq as a whole or to civilians in Irag, without distinction.

FA (Iraq) v Secretary of State for the Home Department
[2010] EWCA Civ 696

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWCA Civ 926

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Claim was rejected both on Geneva Convention and subsidiary protection grounds. The Court noted that, at the date
of its ruling, the situation described in ECHR NA c. UK 17 July 2008 had notably evolved and that the ECJ decision in E/
Gafaji aims only at providing principles in matters of conflict-related risk assessment.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
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EASO92

Indiscriminate
violence

High Administrative
Court North Rhine-
Westphalia, 29 Oct
2010, 9 A 3642/06.A

Germany

German

High
Administrative
Court North
Rhine-
Westphalia

29.10.10

Iraq

The Court found that even if it is assumed
that an internal armed conflict is taking
place, a serious individual risk can only be
established if the degree of indiscriminate
violence which is characteristic of the conflict
has reached such a high level that any civilian
is at risk of a serious individual threat simply
by his or her presence in the region.

The suicide attacks and bombings typical

of Iraq and also of the hometown of the
applicants could be classified as acts of
indiscriminate violence. However, a density of
danger as it is necessary for the assumption
of a serious and individual risk could not be
established. Nor did the applicants possessed
individual characteristics which resulted in an
increased risk for them when compared to
other members of the civilian population.

EASO93

Real risk, minors

HK and others
(minors —
indiscriminate
violence — forced
recruitment by
Taliban — contact
with family
members)
Afghanistan CG
[2010] UKUT 378

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

21.10.10

Afghanistan

The Court found that children were

not disproportionately affected by the
problems and conflict being experienced

in Afghanistan. Roadside blasts, air-strikes,
crossfire, suicide attacks and other war-
related incidents did not impact more upon
children that upon adult civilians. While
forcible recruitment by the Taliban could not
be discounted as a risk, particularly in areas
of high militant activity or militant control,
evidence was required to show that it is a
real risk for the particular child concerned
and not a mere possibility.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The ‘facilitated standard of proof’ of Article 4(4) of the Qualification Directive cannot be applied in the present case.
Even if it is assumed that an incident during which the applicants were threatened at gunpoint in December 2000,
took place as reported by the applicants, there is no internal connection between this threat of past persecution

and a possible future threat of serious harm. The overall situation had seriously changed following the downfall

of Saddam Hussein’s regime. In any case, there was no connection between the reported past persecution and

the possible threat in a situation of internal armed conflict according to Section 60(7) Sentence 2 Residence Act
(Article 15(c) Qualification Directive). As the facilitated standard of proof did not apply, the risk of serious harm had
to be measured against the common standard of proof. Within the common standard of proof the applicants did

not face a considerable probability of harm within the meaning of Section 60(7) of the Sentence 2 Residence Act
(Article 15(c) of the Qualification Directive). In Irag a multitude of civilians were affected by risks which emanate from
the strained security situation. Accordingly, this risk was a general one which affected the whole of the population in
Irag, with the exception of the Kurdish Autonomous Region. However, for subsidiary protection (under Article 15(c) of
the Qualification Directive) to be granted, the requirement of a serious and individual threat had to be met. This was
only the case if general risks cumulate in such a manner that all inhabitants of a region are seriously and personally
affected, or if someone is particularly affected because of individual circumstances increasing the risk. Such individual,
risk-enhancing circumstances can also result from someone’s membership to a group. Nevertheless, the density of
danger (‘Gefahrendichte’) had to be of a kind that any returning Iraqi citizen seriously had to fear becoming a victim of
a targeted or random terrorist attack or of combat activities.

Against this background the suicide attacks and bombings typical of Iraq and also of the hometown of the

applicants could be classified as acts of indiscriminate violence. However, a density of danger as it is necessary for
the assumption of a serious and individual risk could not be established. Nor did the applicants possess individual
circumstances which resulted in an increased risk for them when compared to other members of the civilian
population.

Indeed, it had to be concluded from the Foreign Office’s country report of 11 April 2010 and from other sources that
the security situation in Iraq is still disastrous. The situation in Tamim province with its capital, Kirkuk, is particularly
precarious. Nevertheless, it could not be assumed that the density of danger in Kirkuk is of a kind which leads to
serious and individual risk in practice for any civilian simply because of his or her presence in the region. This could
be shown by comparing the scale of attacks with the overall number of people affected by these attacks. According to
the data compiled by the British NGO Iraq Body Count, 99 attacks took place in Tamim province in 2009, in which 288
civilians were killed. Assuming that the population of Tamim province stands at 900 000, this means that 31.9 people
were killed per 100 000 inhabitants. This meant that the statistical probability of being killed in an attack in Tamim is
1in 3 100. Tamim therefore is the most dangerous province in Iraq. In addition, it had to be taken into account that

a considerable number of civilians were seriously injured in attacks. It could be assumed that for every person killed
in an attack, about five others were injured. All in all, it could be concluded that the statistical probability of suffering
harm to life and limb in the course of combat operations in Tamim province was at 1 in 520 in the year 2009.

So even if one presumes that an internal armed conflict is taking place in Tamim province, it could not be assumed
that the indiscriminate violence which is characteristic of this conflict had reached such a high level that any person
was at risk of a serious and individual threat simply by his or her presence in the region. Furthermore, being of
Kurdish ethnicity, the applicants would not belong to an ethnic minority in Tamim province upon return, nor did they
belong to another group with risk-enhancing characteristics.

(Germany) Federal Administrative Court, 24 June 2008,
10 C 43.07 Federal Administrative Court, 21 April 2009,
10 C 11.08 High Administrative Court Nordrhein-
Westfalen, 21 March 2007, 20 A 5164/04.A

In considering the matter of Article 15(c) of the Qualification Directive, the Tribunal had regard to paragraphs 39
and 43 of the European Court’s determination in Elgafaji and their guidance that the more an applicant was able to
show that he was specifically affected by reason of factors particular to his own circumstances the lower the level of
indiscriminate violence needed for him to be eligible for subsidiary protection. Although there was shown to have
been an increase in the number of civilian casualties, the Tribunal was not satisfied that the evidence was sufficient
to show that the guidance given in GS (Article 15(c) Indiscriminate violence) Afghanistan CG [2009] UKAIT 44 was no
longer valid, namely that the violence in Afghanistan had not then reached such a high level that the adult civilian
population generally were at risk.

HH (Somalia) and others [2010] EWCA Civ 426

ZK (Afghanistan) v SSHD [2010] EWCA Civ 749

AH [2009] EWCA Civ 620

Elgafaji (Case C-465/07) [2009] 1 WLR 2100

GS (Article 15(c): indiscriminate violence) Afghanistan CG
[2009] UKAIT 00044

GS (existence of internal armed conflict) Afghanistan CG
[2009] UKAIT 00010

QD (Iraq) [2009] EWCA Civ 620

LQ (age: immutable characteristic) Afghanistan [2008]
UKAIT 00005
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO94 Level of violence High Administrative | Germany German High 21.10.10 Iraq The Court found that the applicant was not
Court of Bavaria, Administrative entitled to protection from deportation
21 October 2010, Court of within the meaning of Section 60(7)(2) of
13a B 08.30304 Bavaria the Residence Act/Article 15(c) QD as the
levels of indiscriminate violence in his home
area were not characterised by a sufficient
‘density of danger’.
EASO95 Internal protection | HM and Others United English Upper Tribunal | 10.10.10 Iraq If there were certain areas where the
(Article 15(c)) Iraq Kingdom (Immigration violence in Iraq reached levels sufficient
CG [2010] UKUT 331 and Asylum to engage Article 15(c) QD, the Tribunal
Chamber) considered it is likely that internal relocation
would achieve safety and would not be
unduly harsh in all the circumstances.

EASO96 Level of risk (to be | AJDCoS, Netherlands | Dutch Administrative | 9.9.10 Somalia The Council of State found that where the
assessed against 9 September 2010, Jurisdiction situation described in Article15(c) QD does
the applicant’s area | 201005094/1/V2 Division of not occur in all parts of the country of origin,
of origin) the Council of it must be assessed in respect of the distinct

State area of the country from which the applicant
originates.

EASO97 Existence of CNDA 1ler septembre | France French CNDA 1.9.10 Afghanistan | The Court found that, at the date of its
indiscriminate 2010 M. HABIBI n°® (National ruling, the province of Ghazni was plagued
violence 09016933 C+ Asylum Court) by indiscriminate violence but did not specify

the level of this violence.

EASO98 Indiscriminate CNDA, 27 July 2010, | France French CNDA 27.7.10 Afghanistan | The situation in the province of Kabul could
violence Mr. A., No 08013573 (National not be seen as a situation of indiscriminate

Asylum Court) generalised violence, within the meaning of
Article L.712-1 c) CESEDA [which transposed
Article 15(c) QD].

EASO99 Individual risk 46530 Belgium Dutch Council of 20.7.10 Afghanistan | Takes into account the mental deficiencies

Alien Law the young applicant suffers of to consider

Litigation that he risks to be the victim of indiscriminate

(Raad voor violence in northern Afghanistan then

Vreemdelin- considered as quieter by UNHCR.

genbetwistin-
gen) - adopted
by a special
seat of three
judges
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Internal crises that lie between the provisions of Article 1.1 and Article 1.2 of the Additional Protocol Il to the Geneva
Conventions can still have the character of armed conflicts under Article 15(c). However, such a conflict has to be
characterised by a certain degree of intensity and durability. Typical examples are civil war-like conflicts and guerrilla
warfare.

Based on the case law of the Federal Administrative Court (decision of 24 June 2008, asyl.net M13877), it has to

be established whether a conflict has the necessary characteristics of the Convention of 1949 in order to meet the
requirements of the prohibition of deportation status.

In case of an internal armed conflict under Article 1(1) Additional Protocol Il, these conditions are fulfilled but not

in case of situations as described in Article 1(2) of Protocol Il. Concerning situations between these two definitions,
the degree of intensity and durability must be examined individually. In this context, according to the Federal
Administrative Court, the courts also have to take into consideration further interpretations of the concept of ‘internal
conflict’, especially the jurisdiction of the international criminal courts. An internal conflict may also exist if it only
affects a part of a state’s territory. This has to be concluded from the fact that the concept of an internal protection
alternative may also be applied to subsidiary protection.

Normally, internal armed conflicts are not characterised by a sufficient ‘density of danger’ to allow for the assumption
that all inhabitants of the affected region are seriously and individually at risk, unless it can be established that

there are individual risk-enhancing circumstances. Risks which are simply a consequence of the conflict, such as the
worsening of the supply situation, must not be taken into consideration when examining the density of danger. In the
present case, the necessary requirements are not met since the density of danger in the applicant’s home region,
Kirkuk or Tamin respectively, does not justify the statement that virtually all civilians are at a significant and individual
risk simply because of their presence in that area. This can be concluded from the proportion of victims of the conflict
as compared to the number of inhabitants. There are no well-founded reasons to assume that the security situation
will deteriorate significantly or that there is a high unrecorded number of persons injured in attacks. There are also no
circumstances that might aggravate the claimant’s individual risk, since as a Sunnite Kurd he belongs to the majority
population of that area and he does not belong to a profession with a particular risk.

Although returnees are affected by criminal acts to a disproportionate degree, this does not constitute a reason for
protection from deportation status under Article 15(c) of the Qualification Directive, since criminal acts which are not
committed in the context of an armed conflict do not fall into the scope of this provision.

(Germany) Federal Administrative Court,

8 December 2006, 1 B 53.06 Federal Administrative
Court, 24 June 2008, 10 C 43.07 Federal Administrative
Court, 14 July 2009, 10 C 9.08 High Administrative
Court Baden-Wirttemberg, 8 August 2007, A2 S
229/07 High Administrative Court Schleswig-Holstein,
3 November 2009, 1 LB 22/08

If the figures relating to indices such as the number of attacks or deaths affecting the civilian population in a region

or city rose to unacceptably high levels, then, depending on the population involved, Article 15(c) might well have
been engaged, at least in respect of the issue of risk in that area, although it was emphasised that any assessment of
real risk to the appellant should have been be one that was both quantitative and qualitative and took into account a
wide range of variables, not just numbers of deaths or attacks. If there were certain areas where the violence in Iraq
reached levels sufficient to engage Article 15(c) the Tribunal considered it likely that internal relocation would achieve
safety and would not be unduly harsh in all the circumstances. Evidence relating to UK returns of failed asylum seekers
to Irag in June 2010 did not demonstrate that the return process would involve serious harm. Note: This case was
overturned in its entirety by HM (Iraq) v Secretary of State for the Home Department [2011] EWCA Civ 1536 but the
guidance as to the law relating to Article 15(c) of the Qualification Directive given by the Tribunal in this case at [62]-
[78] was reaffirmed in HM and others (Article 15(c)) Iraq CG [2012] UKUT 00409.

Many cases cited, significant cases include:

HH & Others (Somalia) [2010] EWCA Civ 426

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

GS (Article 15(c) Indiscriminate violence) Afghanistan CG
[2009] UKAIT 44

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 00023

AH (Sudan) [2007] UKHL 49

Office Frangais de Protection des Réfugiés et Apatrides v
Baskarathas, No 32095, 3 July 2009

Januzi [2006] UKHL 5

The Council of State considered that where the situation described in Article 15(c) of the Qualification Directive does
not exist in all parts of the country of origin, it must be assessed in respect of the distinct area of the country from
which the applicant originates. The relevant question is whether in that distinct area an Article 15(c) situation is in
existence.

Given that the applicant originated from Mogadishu, and that the country of origin reports compiled by the Ministry
of Foreign Affairs of March 2009, October 2009 and March 2010 separately discuss the general security situation in
Mogadishu, the District Court erred by following the view of the Minister of Justice that the general security situation
in this case must be assessed in the context of central and southern Somalia.

Whether an Article 15(c) situation exists must be examined by assessing the security situation in the area in the
country of origin from which the applicant originates (home area). In this case that is Mogadishu and not the whole of
central and southern Somalia.

(ECtHR) F.H. v Sweden (Application No 32621/06)
NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The Court noted that the appellant was a 23 years old orphan who may be exposed to violence and forced
enlistment in one of the conflicting armed forces. The appellant is therefore exposed to the threats encompassed in
Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Court recalled that the situation of insecurity in Afghanistan has to be assessed according to the geographic origin
of the applicant and considered that while insecurity increased in 2009 in the province of Kabul, due to the increasing
number of attacks against foreign delegations and Afghan and international security forces, the assessment of the
case does not lead to the conclusion that the situation in this province can be seen as a situation of indiscriminate
generalised violence, within the meaning of Article L.712-1 c) CESEDA [which transposes Article 15(c) of the
Qualification Directive] and as defined in a decision from the Council of State [CE, 3 juillet 2009, Ofpra ¢/ M.A., n°
320295].

(France) CE, 3 juillet 2009, Ofpra ¢/ M.A., n° 320295
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO100 | Internal protection | Federal Germany German Federal 14.7.10 Afghanistan | Examining the conditions of subsidiary
Administrative Administrative protection (Section 60(7) Sentence 2
Court, 14 July 2010, Court Residence Act/Article 15(c) QD), the High
10B7.10 Administrative Court proceeded from the
assumption that the applicant could not
be expected to stay in another part of his
country of origin (Section 60(7) Residence
Act, Article 8 QD).
EASO101 | Individual risk Supreme Court, Spain Spanish Supreme 30.6.10 Colombia Subsidiary protection was granted.
30 June 2011, Court
1519/2010
EASO102 | Level of violence 44623 Belgium Dutch Council of 08/06/2010 | Afghanistan | The Council considered that the applicant
and individual risk Alien Law could not simply refer to the general situation
Litigation prevailing in his/her home country to benefit
(Raad voor from Article 15(c) QD. He/she must also
Vreemdelin- ‘show any link between that situation of
genbetwistin- general violence and his/her own individual
gen) - adopted situation, what does not mean that he/she
by a special must establish an individual risk of serious
seat of three harm’ (‘moet enig verband met zijn persoon
judges aannemelijk maken, ook al is daartoe geen
bewijs van een individuele bedreiging
vereist’).
EASO103 | Individual risk 10/0642/1, Helsinki | Finland Finnish Helsinki 28.5.10 Somalia The Helsinki Administrative Court found that
Administrative Administrative a female minor from a town near Mogadishu
Court, 28 May 2010 Court was in need of subsidiary protection. The
Court held that to return home the applicant
would have to travel via Mogadishu which
would place her at serious and personal risk
due to the nature of the armed conflict.
EASO104 | Level of violence Federal Germany German Federal 27.4.10 Afghanistan | This case concerns the criteria for

and individual risk

Administrative
Court, 27 April 2010,
10 C4.09

Administrative
Court

determining a serious individual threat and
the necessary level of indiscriminate violence
in an internal armed conflict. In order for
Article15(c) QD to apply, it is necessary to
determine the level of indiscriminate violence
in the territory of an internal armed conflict.
When determining the necessary level of
indiscriminate violence, not only acts which
contravene international law, but any acts of
violence which put life and limb of civilians
at risk, have to be taken into account. In the
context of Article 4.4 QD, an internal nexus
must exist between the serious harm (or
threats thereof) suffered in the past, and the
risk of future harm.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Examining the conditions of subsidiary protection (Section 60(7) Sentence 2 Residence Act/Article 15(c) of the
Qualification Directive), the High Administrative Court proceeded from the assumption that the applicant could not
be expected to stay in another part of his country of origin (Section 60(7) Residence Act, Article 8 of the Qualification
Directive). The High Administrative Court found that in case of deportation even young, single men in the Kabul region
could face so-called extreme risks if it was not ensured that they could safeguard their means of existence under
humane conditions. This could be the case if the returnees did not have a sufficient school or vocational education
and did not own property and real assets and, especially, if they could not rely on a functioning network of family and
friends. The High Administrative Court considered that this also applied to the forty year old applicant who originated
from a rural area south of Kabul.

When examining a significant individual risk in the context of an internal armed conflict (Section 60(7) sentence 2
Residence Act/Article 15(c) of the Qualification Directive), the High Administrative Court should have complied with
the requirements set out in the decision of the Federal Administrative Court of 27 April 2010 - BVerwG 10 C 4.09 -
paragraph 33. Accordingly, it is necessary to at least approximately establish the total number both of civilians in the
area who are affected by the conflict and of the acts of indiscriminate violence from parties involved in the conflict
which impact on the health and life of civilians in that area. Furthermore, an overall assessment is necessary taking
into account the number of victims and the severity of harm (deaths and injuries).

(Germany) Federal Administrative Court, 27 April 2010,
10 C4.09

The Court examined the secondary request for subsidiary protection on the grounds of serious and individual threat
by reason of an internal armed conflict and found that the physical and mental integrity of the applicant would be
threatened if she returned to Colombia. Its declaration and granting of subsidiary protection, were based fully on
the information provided in a psychosocial report by the Refugee Reception Centre (CAR) of Valencia. This report
recommended that the applicant should not be returned as she required a secure and stable environment.
According to the report, the applicant suffered individually as a result of the on-going situation of indiscriminate
violence in Colombia.

The application of the Afghan national, whose Afghan origin was established, was rejected because he was not
credible when pretending that he came from the region struck by indiscriminate violence. Note: See also, adopting
the same reasoning: CALL (3 judges), 28796 of 16 June 2009; CALL (3 judges), case 51970 of 29 November 2010; CALL
(single judge), case 37255 of 20 January 2010.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07;
Council of State, 29 November 2007, 117.396; Council
of State, 26 May 2009, 193.523; Council of State,

29 March 2010, 202.487

The Administrative Court held that based on media coverage, Somalia’s Transitional Federal Government was only
able to control a small area in the capital, Mogadishu. The general security and humanitarian situation was precarious.
The Court took into consideration the current nature of the armed conflict. There was reason to believe that an
individual could be at risk of serious harm just by being in the city. The applicant was from a town which is around

50 km from Mogadishu. To return home, the applicant would have to travel via Mogadishu, which would place her at
serious and personal risk due to the nature of the armed conflict.

The High Administrative Court had correctly found that an internal armed conflict takes place in the applicant’s home
province. It has based its definition of the term ‘internal armed conflict’ on the meaning of this term in international
humanitarian law, particularly the Geneva Conventions of 12 August 1949 including the Additional Protocols
(especially Article 1 of the Second Additional Protocol). The Federal Administrative Court supported this approach of
the High Administrative Court, even in light of the recent decision by the European Court of Justice (17 February 2009,
Elgafaji, C-465/07) which has not dealt in detail with this legal question, and although the UK Court of Appeal

(24 June 2009, QD and AH v. Secretary of State for the Home Department) seems to have a different opinion.

It is not necessary to strictly adhere to the requirements of Article 1 of the Second Additional Protocol. These
requirements rather should be drawn upon for guidance, together with the interpretation of this term in international
criminal law. However, the conflict must in any case have a certain intensity and consistency. It may suffice that the
parties to the conflict carry out sustained and coordinated combat operations with such an intensity and consistency
that the civilian population is affected in a significant manner. Considering this, the High Administrative Court had
sufficiently established that there is an internal armed conflict taking place in Paktia province.

It is necessary to determine the level of indiscriminate violence in the territory in question. For this purpose it is
necessary to determine approximately the number of civilians living in the territory in question and the number of
acts of indiscriminate violence in the territory. Furthermore, an evaluation has to be made taking into account the
number of victims and the severity of the damage suffered (deaths and injuries). Therefore it is possible to apply the
criteria which have been developed to determine group persecution.

The Federal Administrative Court noted that in the context of Article 4.4 of the Qualification Directive an internal
nexus must exist between the serious harm or threats of serious harm suffered in the past, and the risk of a future
harm. This is the case both in the context of refugee protection and in the context of subsidiary protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK) GS (Article 15(c): indiscriminate violence)
Afghanistan CG [2009] UKAIT 00044

(UK) QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

(Germany) Federal Administrative Court, 14 July 2009,
10C9.08

(Germany) Federal Administrative Court, 27 April 2010,
10C5.09
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Number
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Case name/
reference

Country of
decision

Language of
decision
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Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO105

Serious risk and
return

HH, AM, J and MA
(Somalia) v Secretary
of State for the
Home Department
[2010] EWCA Civ
426

United
Kingdom

English

Court of
Appeal

23.4.10

Somalia

The proceedings concerned joined appeals
which raised common issues related to the
enforced return of individuals to a war-torn
country, Somalia, where their safety was

or might be in serious doubt. None of the
Claimants claiming humanitarian and human
rights protection had any independent
entitlement to be in the UK and one Claimant
had committed a serious crime. The Court of
Appeal gave consideration to the meaning
and scope of Article 15(c) QD and made
obiter observations on the Qualification
Directive and Directive 2005/85/EC on
minimum standards on procedures in
Member States for granting and withdrawing
refugee

status.

EASO106

Conflict and
individual risk

Administrative
Court Karlsruhe,

16 April 2010, A 10 K
523/08

Germany

German

Administrative
Court
Karlsruhe

16.4.10

Iraq

The Court found that the applicant was
entitled to subsidiary protection since

there was an armed conflict in the Nineveh
region and because the threats by terrorists
experienced in the past constituted individual
‘risk-enhancing’ circumstances.

EASO107

Conflict and
consideration of
Article 15(c) QD

Ibrahim and Omer
v Secretary of

State for the Home
Department [2010]
EWHC 764 (Admin)

United
Kingdom

English

Administrative
Court

13.4.10

Iraq

The Claimants, Iraqi national prisoners,
applied for judicial review of their detention
pending deportation. They unsuccessfully
appealed to the Asylum and Immigration
Tribunal (AIT). A policy that the Secretary

of State would not take enforcement action
against nationals originating from countries
that were active war zones was not relied on
by either Claimant in the AIT. The Claimants
submitted, inter alia, that at the time the
enforcement action was taken against them
Irag was an active war within the meaning
under the policy. Article 15(c) QD and
associated case law was considered in the
context of active war zones.

EASO108

Level of violence
and individual risk

High Administrative
Court Baden-
Wouerttemberg,

25 March 2010,
A2S364/09

Germany

German

High
Administrative
Court Baden-
Wouerttemberg

25.3.10

Iraq

Even if one presumes that an internal armed
conflict is taking place in the applicant’s
home province (Tamim), it cannot be
assumed that the indiscriminate violence has
reached such a high level that practically any
civilian is at risk of a serious and individual
threat simply by his or her presence in the
region.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court found that where it could be shown either directly or by implication what route and method of return was
envisaged, the Asylum and Immigration Tribunal was required by law to consider and determine any challenge to the
safety of that route or method, on appeal against an immigration decision.

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

GM (Eritrea) v Secretary of State for the Home
Department [2008] EWCA Civ 833

Gedow v Secretary of State for the Home Department
[2006] EWCA Civ 1342

GH (Iraq) v Secretary of State for the Home Department
[2005] EWCA Civ 1182

Adan (Hassan Hussein) v Secretary of State for the Home
Department [1997] 1 WLR 1107; [1997] 2 All ER 723
Vilvarajah v United Kingdom (13163/87) (1992) 14 EHRR
248

According to the standards as defined by the Federal Administrative Court, an armed conflict within the meaning

of Article 15(c) of the Qualification Directive does not necessarily have to extend to the whole territory of a state.
Neither does it necessarily have to reach the threshold which international humanitarian law has set for an armed
conflict (Article 1 No 1 of the Second Additional Protocol to the Geneva Conventions), however, a situation of civil
unrest, during which riots or sporadic acts of violence take place, is not sufficient. Conflicts which are in between
those two situations, have to be marked by a certain degree of durability and intensity.

In the present case, the applicant could only take up residence in Nineveh province upon return to Irag. This is where
her family lived. As mother of an infant she could not be expected to take up residence in another region where she
did not have this family background. Therefore the situation in Nineveh province had to be taken into account in the
course of the examination of whether the applicant was to be granted subsidiary protection.

The Court proceeded from the assumption that an armed conflict within the meaning of the Qualification Directive
existed in Niniveh province in 2007 and that the situation has not significantly improved since then. A high number
of attacks took place in the province and the number of those incidents indicated that members of the terrorist
organisation had a certain strength in terms of their numbers.

Against this background, and because the applicant and her family were subjected to threats and attacks in the past, it
had also to be assumed that individual, ‘risk-enhancing’ circumstances existed.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C 42/07

Federal Administrative Court, 14 July 2009, 10 C 9.08

Permission to apply for judicial review under the active war zone ground was refused. The policy was concerned with
countries that could be considered in their entirety to be active war zones, with the underlying concern that there was
nowhere in the country to which a person could safely be returned. However, Iraq could not properly be considered
as a war zone at the time enforcement action was taken against the claimants, HH (Iraq) v Secretary of State for the
Home Department [2008] UKAIT 51 doubted. There were undoubtedly areas of conflict and a pattern of localised
violence within the country, but none of the evidence suggested that Iraq as a whole was an active war zone.

HH (Iraq) v Secretary of State for the Home Department
[2008] UKAIT 51

F (Mongolia) v Secretary of State for the Home
Department [2007] EWCA Civ 769

R (on the application of G) v Immigration Appeal Tribunal
[2004] EWCA Civ 1731

R (on the application of 1) v Secretary of State for the
Home Department [2002] EWCA Civ 888

R v Governor of Durham Prison Ex p. Singh [1984] 1 WLR
704

When defining the term ‘international or internal armed conflict’ under Article 15(c) of the Qualification Directive
one has to take into account international law. This implies that combat operations must have an intensity which is
characteristic of a civil war situation but have to exceed situations of internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature. Internal crises which fall in between these
two definitions must not be excluded out of hand from fulfilling the standards of Article 15(c) of the Qualification
Directive. However, the conflict had to be marked by a certain degree of intensity and duration (cf. Federal
Administrative Court of 24 June 2008, 10 C 43.07).

By this measure, the situation considered presumably did not justify the assumption that an international or

internal armed conflict existed in Irag. However, this question can be left open here for even if one assumes that

an international or internal armed conflict was taking place, subsidiary protection can only be granted if there is a
serious and individual threat in the context of the conflict. According to the Federal Administrative Court (decision of
14 July 2009, 10 C 9.08) it is possible that a serious and individual threat is also posed in an extraordinary situation,
which is characterised by such a high level of risk that any civilian is at risk of a serious and individual threat simply
by his or her presence in the region. However, such a high level of risk cannot be established for the applicant’s home
region, Tamim province.

On the basis of various sources (e.g. the Foreign Office’s country report of 12 August 2009) it was not concluded that
the security situation in Iraq was disastrous. However, in order to establish the degree of danger, one has to put the
number of victims of bomb attacks in relation to the whole population of Irag. The information department of the
Federal Office for Migration and Refugees quotes from a report by the British NGO Iraq Body Count, according to
which the number of civilian victims in 2009 had been at the lowest level since 2003. In Tamim province 99 bomb
attacks were recorded in which 288 people were killed. This meant that 31.9 in 100 000 people were killed, assuming
that the number of inhabitants in this province is at 900 000, or 25.5 in 100 000 if the number of inhabitants is
estimated at 1 130 000.

So even if it was presumed that an internal armed conflict was taking place in Tamim province, it cannot be assumed
that the indiscriminate violence which is characteristic of that conflict had reached such a high level that any person
was at risk of a serious and individual threat simply by his or her presence in the region.

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07
Federal Administrative Court, 14 July 2009, 10 C 9.08
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reference decision decision Tribunal decision country of
origin
EASO109 | Indiscriminate 40093 Belgium French Council of 11.3.10 Russia No indiscriminate violence in Chechnya
violence Alien Law (Chechnya)
Litigation
(Conseil du
contentieux
des étrangers)
- adopted by a
special seat of
three judges
EASO110 | Conflict AJDCoS, Netherlands | Dutch Administrative | 26.1.10 Somalia When assessing whether a situation under
26 January 2010, Jurisdiction Article 15(c) QD exists, consideration is given
200905017/1/V2 Division of to the nature and intensity of the violence
the Council of as a result of the conflict as well as its
State consequences for the civilian population of
Mogadishu.
EASO111 | Conflict High Administrative | Germany German High 25.1.10 Afghanistan | The Court found that the situation in
Court, Administrative Logar province in Afghanistan could be
25 January 2010, 8 A Court characterised as an internal armed conflict.
303/09.A Therefore, the applicant as a member of the
civilian population was at a significant risk in
terms of Article 15(c) QD.
EASO112 | Consideration of High Court, Ireland English High Court 14.1.10 Nigeria This case concerned the appropriate manner
Article 15(c) QD 14 January 2010, in which an application for subsidiary
Obuseh v Minister protection is to be decided where there may
for Justice, Equality be at least an implicit claim of a ‘serious
and Law Reform and individual threat’ to the applicant by
[2010] IEHC 93 reason of indiscriminate violence. The Court
found that Article 15(c) QD does not impose
a free-standing obligation on the Minister
to investigate a possible armed conflict
situation, it is for the applicant to make this
claim and to make submissions and offer
evidence establishing that he is from a place
where there is a situation of international of
internal armed conflict, and that he is at risk
of serious harm by reason of indiscriminate
violence.
EASO113 | Scope of CE 30 décembre France French Council of 30.12.09 Haiti Article L.712-1 c) CESEDA applies to threats
Article 15(c) 2009 OFPRA ¢/ State resulting from a situation of internal or
QD, provisions/ Peker n® 322375 international armed conflict. Thus CNDA
applicability subject made an error of law when granting
to the existence of subsidiary protection on the sole basis
an armed conflict of threats from armed groups without
examining if those threats could be related to
a situation of armed conflict.
EASO114 | Subsequent 200706464/1/V2 Netherlands | Dutch Administrative | 8.12.09 Afghanistan | The Court assessed the relation between
application, Jurisdiction Article 3 ECHR and Article 15(c) QD.
persecution, Division of

serious harm

the Council of
State
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Council found that there was no indiscriminate violence in Chechnya because, first, armed attacks happened less
often and were less intense and, second, such armed attacks were at that time targeted.

The submitted documents suggested that at the time of the decision of 15 June 2009 an armed conflict existed in
Mogadishu between government troops backed by Ethiopian troops on the one hand and a complex set of other
rebel groups on the other hand who were also fighting among themselves. The violence in Mogadishu flared in May
2009 due to this conflict. This lead to many civilian casualties and a large flow of refugees (about 40 000 people

in May 2009, reaching about 190 000 people in June 2009). While the Secretary of State, acknowledged that the
circumstances outlined above had been considered in the assessment, the Secretary of State, to justify her position
that at the relevant time no exceptional situation existed in Mogadishu, sufficed with the mere assertion that the
number of civilian casualties is no reason for adopting such a view.

Given the nature and intensity of violence as a result of the conflict and its consequences for the civilian population of
Mogadishu, as may be inferred from the aforementioned documents, the Secretary of State with that single statement
insufficiently reasoned that the applicant had failed to show that the level of indiscriminate violence in Mogadishu

at the time of the adoption of the decision of 15 June 2009 was so high that substantial grounds existed for believing
that a citizen by his sheer presence there, faced a real risk of serious harm.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The applicant was entitled to subsidiary protection in terms of Section 60 (7) (2) Residence Act / Article 15(c) of the
Qualification Directive. The prerequisite for which requires that members of the civilian population face a significant
and individual threat to life and physical integrity in a situation of an armed conflict.

An internal armed conflict is characterised by durable and concerted military operations under responsible command,
but not cases of internal disturbances and tensions. Whether civil war-like or other conflicts, which fall between
these two categories, may still be classified as armed conflicts depending on their degree of intensity and durability.
However, a nationwide situation of conflict is not a necessary requirement for granting protection. This can be
deduced from the fact that in case of internal armed conflicts an internal flight alternative outside the area of conflict
can be taken into consideration.

The situation in the applicant’s home region, Logar, is particularly precarious, as it borders on the so-called ‘Pashtun
belt’/Pakistan and belongs to the heartland of the Pashtuns, where the Taliban and Al Qaeda have strong support.
The Taliban increasingly launch attacks and wage a severe war on governmental and NATO-troops. Furthermore, Logar
borders on Kabul province, where the Taliban also have military bases, but prefer guerrilla tactics (the applicant’s
home village is situated at the main road to Kabul). The civilian population is also terrorised by the Taliban.
Considering this high degree of indiscriminate violence, civilians in the province Logar are facing a significant
individual risk of life and physical integrity. The situation for the applicant is further exacerbated, since he belongs

to the ethnic minority of Tajiks and to the religious minority of Shiites; furthermore, he was a member of the youth
organisation of the Communist party (PDPA), and this fact has become known. Finally his family possesses real estate
in Logar, which might expose him to covetousness of other people. He has no relatives who might be willing and able
to protect him.

Kabul might be the only suitable place of internal protection. However, based on new evidence and jurisdiction, even
young single men cannot make a living there, unless they have vocational education, property and, above all, social
support by their family and friends. This does not apply to the applicant.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

High Administrative Court Baden-Wirttemberg,

14 May 2009, A 11 S 610/08

High Administrative Court Hessen, 11 December 2008,
8A611/08.A

High Administrative Court Hessen, 26 November 2009,
8 A 1862/07.A

High Administrative Court Rheinland Pfalz, 06 May 2008,
6 A 10749/07

The Court noted that it was difficult to envisage any circumstances where an asylum applicant who is found not
credible as to the existence of a well-founded fear of persecution will be granted subsidiary protection on exactly the
same facts and submissions.

An applicant seeking to rely on Article 15(c) of the Qualification Directive (which would not be covered by the
Refugee application) must do so explicitly and must show that he faces a serious and individual threat by reason

of indiscriminate violence in situations of international or internal armed conflict, that state protection would not

be available to him and that he could not reasonably be expected to stay in another part of the country of origin
where there is no real risk of suffering serious harm. It follows that if a person who claims to face such danger cannot
establish that he is from a place where there is a situation of international of internal armed conflict, or that such a
situation actually exists, and further cannot show why he could not reasonably be expected to relocate, then he will
not be eligible for such protection.

The applicant in this case furnished no particulars, documentation, information or evidence in relation to a threat
from armed conflict.

The Court found that the Minister does not have a free-standing obligation to investigate whether a person is eligible
for protection within the meaning of Article 15(c) of the Qualification Directive when that person has not identified
the risk to his life or person. While the Minister is mandated by Article 4 of the Qualification Directive to consider up
to date information on the conditions on the ground in the applicant’s country of origin, this is far from imposing a
free-standing obligation to go beyond that information and to investigate whether the applicant faces any unclaimed
and unidentified risk.

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK)QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

(Ireland)G.T. v Refugee Appeals Tribunal [2007] IEHC 287
N & Anor v Minister for Justice Equality and Law Reform
[2007] IEHC 277

Neosas v Minister for Justice [2008] IEHC 177,
unreported, High Court, Charleton J.

Council of State held that ‘indiscriminate violence’ and ‘existence of an armed conflict’” are cumulative conditions
required for application of Article L.712-1 c) CESEDA.

Article 29(1), introductory paragraph and (b) of the Foreigners Act (2000), which provides protection in the
Netherlands against a potential breach of Article 3 ECHR, provides for the same protection as Article 15(c) of the
Qualification Directive. The latter article therefore does not amend the law.

Nederland - ABRVS, 25 mei 2009 , 200702174/2/V2
(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Netherlands - ABRvS, 25 June 2009, 200900815/1V2
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EASO115 | Civilian ZQ (serving soldier) | United English Asylum and 2.12.09 Iraq Article 15(c) QD depended upon a distinction
Iraq CG [2009] Kingdom Immigration between civilian and non-civilian status (it
UKAIT 00048 Tribunal referred to the need to show a threat to a
‘civilian’s life or person’).
EASO116 | Level of violence Asylum and United English Asylum and 19.10.09 Afghanistan | In this case the Tribunal sought to apply the
and individual risk | Immigration Kingdom Immigration guidance in Elgafaji on Article 15(c) QD and
Tribunal, GS Tribunal give country guidance on Afghanistan.
(Article 15(c):
indiscriminate
violence)
Afghanistan CG
[2009] UKIAT 00044
EASO117 | Humanitarian I.A.Z. v. Office of Hungary Hungarian Metropolitan | 15.10.09 Somalia The Court annulled the decision of the
considerations, Immigration and Court asylum authority on the basis that there
internal protection, | Nationality was insufficient evidence that an internal
gender based protection alternative existed.
persecution,
medical reports/
medico-legal
reports,
membership of a
particular social
group, nationality,
persecution
grounds/reasons,
race
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Although this case was concerned with return to a country, Irag, which (at least for International Humanitarian Law
purposes) remained in a state of internal armed conflict, it was not concerned with the issue of whether an appellant
qualified for subsidiary/humanitarian protection under Article 15(c) of the Qualification Directive (para 339(iv) of
Statement of Immigration Rules HC395 as amended), since the material scope of that provision was confined to
civilians. (This case was about a soldier.)

QD (Iraq) [2009] EWCA Civ 620

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07 1
WLR 2100

Krotov [2004] EWCA Civ 69 Prosecutor v Blaskic
(Judgement) Appeals Chamber, Case No IT-95-14-A,

29 July 2004

Fadli [2000] EWCA Civ 297

Horvath [2000] UKHL 37 Sepet and Bulbul [2003] UKHL
15

The Tribunal assessed evidence which examined the number of civilian fatalities directly caused by both sides to the
conflict, the ease of access on the road between Kabul and Jalalabad, the option of internal relocation and enhanced
risk categories. This decision was replaced as current country guidance on the applicability of Article 15(c) of the
Qualification Directive to the on-going armed conflict in Afghanistan by AK (Article 15(c)) Afghanistan CG [2012] UKUT
163.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK) PM and Others (Kabul-Hizbi-i-Islami Afghanistan CG
[2007] UKIAT 00089

HH & others (Mogadishu: armed conflict: risk) Somalia
CG [2008] UKAIT 00022

HJ ( Homosexuality: reasonably tolerating living
discreetly) Iran [2008] UKIAT 00044

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKIAT 00023

J v Secretary of the State for the Home Department
[2006] EWCA Civ 1238

RQ (Afghan National army-Hizbi-i-Islami-risk) Afghanistan
CG [2008] UKIAT 00013

GS (Existence of armed conflict) Afghanistan CG [2009]
UKIAT 00010

AH (Sudan) v Home Secretary [2008] 1 AC 678

Batayav v Secretary of State for the Home Department
2003] EWCA Civ 1489

Januzi v SSHD [2006] UKHL 5

AM & AM (armed conflict: risk categories) Somalia CG
[2008] UKAIT 00091

QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

The Court held that, although the applicant was able to stay in Somalia from 2006 until 2008, the decision of the
asylum authority could not be regarded as lawful given that: ‘the authority could not identify a specific territory
where the internal protection alternative would be possible.” The asylum authority therefore breached its obligation
by failing to collect all of the relevant facts and evidence before making its decision. The Court stated that the asylum
authority has to indicate whether the internal protection alternative is available and if so, in which specific territory
of Somalia. The court did not address the question whether the applicant’s hiding in the forest without any sort of
protection constituted internal protection.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO118 | Conflict Migration Court Sweden Swedish Migration 6.10.09 Somalia This case concerned the criteria that needed
of Appeal, Court of to be fulfilled in order to establish the
6 October 2009, Appeal existence of an internal armed conflict. It was
UM8628-08 held that in Somalia’s capital, Mogadishu, at
the time of this decision, a state of internal
armed conflict was found to exist without
an internal protection alternative. The
applicant was therefore considered in need
of protection.
EASO119 | Consideration of Metropolitan Court, | Hungary Hungarian Metropolitan | 23.9.09 Somalia The Office of Immigration and Nationality
Article 15(c) QD 23 September 2009, Court (OIN) found the applicant not credible and
M.A.A. v. Office therefore did not assess the risk of serious
of Immigration harm. Instead the OIN granted protection
and Nationality against refoulement. The Metropolitan Court
21.K.31484/2009/6 ruled that the OIN was obliged to assess
conditions for subsidiary protection and
serious harm even if the applicant was not
found credible.
EASO120 | Consideration of Secretary of State United English Court of 14.7.09 Iraq HH was liable to deportation because, during
Article 15(c) QD for the Home Kingdom Appeal a period of exceptional leave to remain in

Department v HH
(Iraq) [2009] EWCA
Civ 727

the UK, he committed three sexual offences.
A deportation order was made without
regard to a forgotten policy which provided
that ‘Enforcement action should not be
taken against Nationals who originate from
countries which are currently active war
zones’. HH appealed, relying upon that policy.
Shortly before the start of the hearing, the
Secretary of State withdrew the policy. The
Tribunal considered that the policy had been
in force at the date of the decision to make

a deportation order and that its belated
withdrawal could not retrospectively make
the initial decision lawful. The Secretary of
State appealed. HH had two further elements
of his appeal, that deportation would violate
his rights under Article 8 of the ECHR and
Article 15(c) QD. The Asylum and Immigration
Tribunal did not consider it necessary to
decide that aspect of the appeal because of
their decision that the making of the decision
to deport HH was unlawful.
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References to jurisprudence of European or national
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* The Migration Court of Appeal noted that the Elgafaji decision stated that it is not an absolute requirement

that threats must be specifically directed against the applicant based on personal circumstances. In situations of
indiscriminate violence a person can, by his mere presence, run a risk of being exposed to serious threats.

Regarding internal armed conflict the Court noted that there is no clear definition of the concept in international
humanitarian law. Neither the 1949 Geneva Conventions’ common Article 3, nor the Additional Protocol (1977),
contains a definition of the concept. However, the Protocol does state which non-international conflicts it applies to.
These are conflicts that take place on the territory of a party to the convention between its own forces and rebellious
armed groups or other organised groups who are under responsible leadership and who have control over part

of its territory and can organise cohesive and coordinated military operations as well as implement the protocol.

The protocol thus presumes that government forces participate in the conflict and also that the rebels have some
territorial control. The International Red Cross drew conclusions in its paper “How is the term ‘armed conflict’ defined
in International Humanitarian Law?” March 2008, that it is an extended armed conflict between armed government
forces and one or more armed groups or between such armed groups which occurs on the territory of a state. There
must be a minimum level of intensity and the parties concerned must exhibit a minimum level of organisation.
Further guidance can be sought in the International Criminal Court (ICC) Yugoslav Tribunal case concerning ICTFY,
Prosecutor v Dusko Tadic . From article 8:2 of the ICC it is clear that non-international conflicts are in focus and not
situations that have arisen because of internal disturbances or tensions such as riots, individual or sporadic acts of
violence or other such acts.

The Migration Court of Appeal concluded that an internal armed conflict cannot be precluded in a state solely on the
grounds that the requirement in the protocol from 1977 for territorial control is not met. Nor can it be required that
government forces are involved in the conflict since this would mean that persons from a failed state would not enjoy
the same possibilities as others to seek international protection.

The Court concluded that an internal armed conflict within the meaning of the Swedish Aliens Act exists if certain
conditions (which they listed) are fulfilled. The Court then addressed the question: Can an internal armed conflict be
declared in only a part of a country?

¢ The Tribunal concluded that the presence of an armed conflict depended mainly on the assessment of the actual
circumstances at hand. The Tribunal also made a distinction between the area where the conflict took place and the
question of within which area international humanitarian law was applicable (the wider area surrounding Mogadishu
and the then TFG base in Baidoa). The UK decision was considered relevant as it is a legal authority in another country
which is bound by the same international legal obligations as Sweden and for whom the same Community provisions
apply. The UK decision held that it is possible and pertinent in legal terms to limit a geographical area for an internal
armed conflict to the town of Mogadishu.

¢ For the Migration Court of Appeal the population of Mogadishu, and not least its significant strategic role based on
the most recent country of origin information, and the sharp decline in respect for human rights further support this
conclusion.

* Regarding internal protection the Court noted that it is the responsibility of the first instance Migration Board to
prove that there is an alternative. This has not been established by the Board and it is the opinion of the Court that no
such alternative exists.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY

(UK) HH & others (Mogadishu: armed conflict: risk)
Somalia CG [2008] UKAIT 00022

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

The Court applied the Jurisprudence of the Court of Justice of the European Union (C-465/07. Elgafaji), which
examined the notion of generalised violence and indiscriminate violence, and found that Mogadishu was affected by
an internal armed conflict where the level of indiscriminate violence was high enough to qualify as serious harm.
The Court stated that the OIN did not assess the risk of serious harm and the principal of non-refoulement properly,
and did not collect and consider all relevant information and evidence. Therefore, the risk of serious harm needed to
be analysed in a new procedure.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

Where a Home Office policy had been overlooked when a decision to deport an Iraqgi national had been made, the
Secretary of State’s subsequent withdrawal of that policy could not retrospectively make the initial decision lawful.
However, it was clear that there remained issues under Article 8 of the ECHR and Article 15(c) of the Qualification
Directive which were likely to have to be determined. The Secretary of State’s decision was quashed, but if, as might
be likely, the decision to deport was made again, it would be open to HH to raise arguments under Article 8 of the
ECHR and Article 15(c) of the Qualification Directive on his appeal against that decision.

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Secretary of State for the Home Department v Abdi
(Dhudi Saleban) [1996] Imm AR 148
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EASO121 | Level of violence Federal Germany German Federal 14.7.09 Iraq A serious and individual threat to life and
and individual risk | Administrative Administrative limb may result from a general risk in the
Court, 14 July 2009, Court context of an armed conflict if the risk
10C9.08 is enhanced because of the applicant’s
individual circumstances or from an
extraordinary situation which is characterised
by such a high degree of risk that practically
any civilian would be exposed to a serious
and individual threat simply by his or her
presence in the affected region.
EASO122 | Armed conflict CNDA 9 juillet France French CNDA 9.7.09 Sri Lanka The Court found that there was no more
2009 Pirabu n® (National armed conflict in Sri Lanka since LTTE’s final
608697/07011854 Asylum Court) defeat in June 2009. Hence Article L.712-1 ¢)
CESEDA provisions were no more applicable
in the context of Sri Lanka.
EASO123 | Level of violence CE, 3 July 2009, France French Council of 3.7.09 Sri Lanka The requirement of an individualisation
and individual risk | Ofpra vs. Mr. A, n°® State of the threat to the life or person of an
320295 applicant for subsidiary protection is inversely
proportional to the degree of indiscriminate
violence which characterises the armed
conflict.
EASO124 | Assessment of risk | CE 3 juillet France French Council of 3.7.09 Sri Lanka It is not required by Article L.712-1 c) CESEDA
under Article 15(c) | 2009 OFPRA c/ State that indiscriminate violence and armed
QD provisions, Baskarathas n® conflict should coincide in every way in the
balancing scale, 320295 same geographic zone. When indiscriminate

personal elements
not required
beyond a certain
threshold of
indiscriminate
violence,
indiscriminate
violence not
necessarily limited
to the conflict zone
sticto sensu

violence reaches such a level that a person
sent back to the area of conflict is at risk
because of his mere presence in this territory,
an appellant does not have to prove that

he is specifically targeted to meet the
requirements of Article L.712-1 c) CESEDA.
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In spite of minor deviations in wording, the provision of Section 60 (7) sentence 2 of the Residence Act is equivalent to | (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Article 15(c) of the Qualification Directive. The High Administrative Court found that general risks could not constitute | (Germany) Federal Administrative Court, 24 June 2008,
an individual threat within the meaning of Article 15(c) of the Qualification Directive, unless individual risk-enhancing | 10 C 43.07

circumstances exist. However, this court has already found in its decision of 24 June 2008 (10 C 43.07) that a general
risk to which most civilians are exposed may cumulate in an individual person and therefore pose a serious and
individual threat within the definition of Article 15(c) of the Qualification Directive. At the time this court argued that
the exact requirements would have to be clarified by the European Court of Justice. In the meantime, the European
Court of Justice has clarified this question in Elgafaji C-465/07. The requirement in Elgafaji is essentially equivalent to
this court’s requirement of an ‘individual accumulation’ of a risk.

The High Administrative Court would have to examine whether a serious and individual threat to life and limb exists
for the applicant in Iraq or in a relevant part of Iraq in the context of an armed conflict. It is not necessary that the
internal armed conflict extends to the whole country. However, if the internal armed conflict affects only parts of the
country, as a rule the possibility of a serious and individual threat may only be assumed if the conflict takes place in
the applicant’s home area, to which he would typically return.

If it is established in the new proceedings that an armed conflict in the applicant’s home area indeed poses an
individual threat due to an exceptionally high level of general risks, it must be examined whether internal protection
within the meaning of Article 8 of the Qualification Directive is available in other parts of Iraqg.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

According to Article L.712-1 c) CESEDA [which transposed Article 15(c) of the Qualification Directive], the Council of
State considered that generalised violence giving rise to the threat at the basis of the request for subsidiary protection
is inherent to the situation of armed conflict and characterises it. The Council of State considered that according

to the interpretation of this provision, as well as, the provisions of the Qualification Directive, the violence and the
situation of armed conflict coexist in all regards on the same geographical zone.

The Council of State stated that the existence of a serious, direct and individual threat to the life or person of an
applicant for subsidiary protection is not subject to the condition that he/she proves that he/she is specifically
targeted because of elements which are specific to his/her personal situation as soon as the degree of indiscriminate
violence characterising the armed conflict reaches such a high level that there are serious and established grounds
for believing that a civilian, if returned to the country or region concerned, would, by his/her sole presence on the
territory, face a real risk of suffering these threats.

This is the first major post - £/ Gafaji case. The first finding answers to OFPRA’s position that application of L.712-1c)
had to be strictly restricted to the area where fighting/combats are actually taking place. The rationale is that the war
may generate indiscriminate violence beyond the limits of the conflict zone.
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EASO125 | Level of violence QD (Iraq) v Secretary | United English Court of 24.6.09 Iraq It fell to be determined whether the
and individual risk | of State for the Kingdom Appeal approach of the Asylum and Immigration

Home Department; Tribunal to the meaning and effect of
AH (Iraq) v Secretary Article 15(c) QD was legally flawed. The
of State for the Claimant in the first appeal had entered the
Home Department UK and claimed asylum on the basis that,
[2009] EWCA Civ as a member of the Ba’ath Party under the
620 Saddam regime, he was in fear of reprisals
upon return. His claim was refused. The
Immigration Judge refused his appeal
having concluded that, in the light of the
law set out in KH (Article 15(c) Qualification
Directive: Iraq), Re [2008] UKAIT 23, the level
of violence in his home area did not pose a
sufficiently immediate threat to his safety
to attract the protection of Article 15(c). In
the second appeal, the Tribunal had found,
likewise applying KH, that it was not satisfied
that the level of violence prevalent in the
home area of the Claimant would place him
at sufficient individual risk if he were to be
returned.

EASO126 | Conflict CNDA, 9 June 2009, | France French CNDA 9.6.09 Somalia The Court found that the situation which

Mr. H., n® (National prevailed at the moment of the assessment

639474/08019905 Asylum Court) in Mogadishu must be seen as a situation
of generalised violence resulting from a
situation of internal armed conflict. Its
intensity was sufficient to consider that at the
moment of the evaluation the applicant faced
a serious, direct and individual threat to his
life or person, without being able to avail
himself of any protection.

EASO127 | High level of CNDA 9 juin 2009 France French CNDA 9.6.09 Somalia The Court found that, at the date of its ruling,
indiscriminate M.HAFHI n® 639474 (National blind violence in Mogadishu reached such
violence Asylum Court) a high level that the appellant would be

exposed to a serious threat against his life.

EASO128 | Level of violence AJDCoS, Netherlands | Dutch Administrative | 25.5.09 Iraq Article 15(c) QD only offers protection in
and individual risk | 25 May 2009, Jurisdiction exceptional circumstances where there is a

200702174/2/V2 Division of high level of indiscriminate violence.
the Council of
State

EASO129 | Existence of CE 15 mai 2009, Mlle | France French Council of 15.5.09 Irak It is a contradictory reasoning and an error
conditions required | Kona n °292564 State of law to deny an Assyro-Chaldean woman
by Article 15(c) refugee status and to grant her subsidiary
QD not precluding protection because of threats rooted in her
potential being member of a wealthy Christian family.
applicability of
Geneva Convention
provisions

EASO130 | Absence of CNDA 24 avril 2009 | France French CNDA 24.4.09 Russian The Court found that, at the date of its ruling,
indiscriminate Galaev n° 625816 (National Federation | there was no indiscriminate violence in
violence Asylum Court) Chechnya. Therefore subsidiary protection

on the “15(c)’ ground could not be granted to
the appellant.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Appeals allowed and cases remitted to the Tribunal for reconsideration. The effects of the Tribunal’s erroneous
premise in KH were that the concepts of ‘indiscriminate violence’ and ‘life or person’ had been construed too
narrowly, and ‘individual’ had been construed too broadly, so that the threshold of risk had been set too high, KH

was overruled. On the proper construction of Article 15(c) of the Qualification Directive, the existence of a serious

and individual threat to the life or person of an applicant for subsidiary protection was not subject to the condition
that that applicant adduce evidence that he was specifically targeted by reason of factors particular to his personal
circumstances; the existence of such a threat could exceptionally be considered to be established where the degree of
indiscriminate violence, as assessed by the competent national authorities, reached such a high level that substantial
grounds were shown for believing that a civilian, returned to the relevant country or region, would, solely on account
of his presence in that territory, face a real risk of being subject to that threat.

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

KH (Article 15(c) Qualification Directive) Irag CG [2008]
UKAIT 23

R v Asfaw (Fregenet) [2008] UKHL 31

Saadi v United Kingdom (13229/03) (2008) 47 EHRR 17
Sheekh v Netherlands (1948/04) (2007) 45 EHRR 50
Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v
Ireland (45036/98) (2006) 42 EHRR 1

K v Secretary of State for the Home Department [2006]
UKHL 46

Muslim v Turkey (53566/99) (2006) 42 EHRR 16;
Batayav v Secretary of State for the Home Department
(No 2) [2005] EWCA Civ 366

R (on the application of Razgar) v Secretary of State for
the Home Department (No 2) [2004] UKHL 27

R (on the application of Ullah) v Special Adjudicator
[2004] UKHL 26

Criminal Proceedings against Lyckeskog (C99/00) [2003]
1WLR9

Pretty v United Kingdom (2346/02) [2002] 2 FLR 45
Aspichi Dehwari v Netherlands (37014/97) (2000) 29
EHRR CD74

Kurt v Turkey (24276/94) (1999) 27 EHRR 373

Osman v United Kingdom (23452/94) [1999] 1 FLR 193
HLR v France (24573/94) (1998) 26 .HRR 29

Chahal v United Kingdom (22414/93) (1997) 23 EHRR 413
D v United Kingdom (30240/96) (1997) 24 EHRR 423
Chiron Corp v Organon Teknika Ltd (No 3) [1996] RPC 535
Vilvarajah v United Kingdom (13163/87) (1992) 14 EHRR
248

Soering v United Kingdom (A/161) (1989) 11 EHRR 439

The Court examined the situation which prevailed in Somalia at that time and its deterioration due to the violent
fighting between the Federal Transitional Government and several clans and Islamic militia and considered that,

in some geographical areas, in particular in and around Mogadishu, the fighting was at the time characterised by

a climate of generalised violence which included the perpetration of acts of violence, slaughters, murders and
mutilations targeted at civilians in these areas. The Court therefore considered that this situation must be seen as a
situation of generalised violence resulting from a situation of internal armed conflict. Finally, the Court considered
that the situation of generalised violence, due to its intensity in the applicant’s region of origin, was sufficient to find
that he currently faced, a serious, direct and individual threat to his life or person, without being able to avail himself
of any protection.

Subsidiary protection was granted regardless of any personal reason.

The Council of State concluded that it follows from the Elgafaji judgment (C 465/07) that Article 15(c), read in
conjunction with Article 2(e) of the Qualification Directive, is designed to provide protection in the exceptional
situation where the degree of indiscriminate violence characterising the armed conflict reaches such a high level that
substantial grounds are shown for believing that a civilian, if returned to the relevant country or, as the case may be,
to the relevant region, would, solely on account of his presence on the territory of that country or region, face a real
risk of being subject to the serious threat referred to.

The Court of Justice in Elgafaji held that the interpretation of Article 15(c) of the Qualification Directive should be
carried out independently. Nonetheless, it can be inferred from the decision in Elgafaji and the jurisprudence of the
ECtHR regarding Article 3 of ECHR, that Article 15(c) of the Qualification Directive refers to a situation where Article 29
(1)(b) of the Aliens Act is also applicable.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07

Even when there is an armed conflict going on in a given country, subsidiary protection can only be granted if the
prospective risk is not linked to a conventional reason.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO131 | Level of violence Federal Germany German Federal 21.4.09 Iraq The application of assessing group
and individual risk | Administrative Administrative persecution is comparable to the European
Court, 21 April 2009, Court Court of Justice’s consideration of subsidiary
10C11.08 protection under Article 15(c) QD (Elgafaji,
17 February 2009, C 465/07), linking the
degree of danger for the population or parts
of the population to the individual danger of
an individual person.

EASO132 | Existence of CNDA 3 avril 2009 France French CNDA 3.4.09 Sudan The Court found that, at the date of its ruling,
indiscriminate M. GEBRIEL n°® (National the area of North Darfour was plagued by
violence, 630773 Asylum Court) indiscriminate violence but did not specify
assessment of past the level of this violence.
circumstances

EASO133 | Existence of CNDA 1ler avril 2009 | France French CNDA 1.4.09 Sri Lanka The Court found that, at the date of its ruling,
indiscriminate Mlle Thiruchelvam (National the eastern and northern parts of Sri Lanka
violence, internal n° 617794 Asylum Court) were plagued by indiscriminate violence
flight alternative but did not specify the level of this violence.
(IFA) CNDA nevertheless rejected appellant’s claim

on the ground of internal flight alternative
in Colombo where she has been living since
2000.

EASO134 | Actor of 24. K. Hungary Hungarian Metropolitan | 16.3.09 Iraq The Court granted the applicant subsidiary
persecution or 33.913/2008/9 Court of protection status on the grounds that he
serious harm, Budapest would be at risk of serious harm on return to
inhuman or his home country (indiscriminate violence).
degrading
treatment or
punishment,
internal armed
conflict, subsidiary
protection,
membership of a
particular social
group

EASO135 | Individual risk Supreme Czech Czech The Supreme | 13.3.09 Iraq The case concerned an application for

Administrative Republic Administrative international protection by an Iragi national.
Court, Court The application was dismissed on the

13 March 2009,
H.A.S. v Ministry
of Interior n.5 Azs
28/2008-68

grounds of a failure to establish that his

life or person was threatened by reason of
indiscriminate violence. The applicant failed
to demonstrate individual risk.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The assumption of group persecution, meaning persecution of every single member of the group, requires a certain
‘density of persecution’, justifying a legal presumption of persecution of every group member. These principles,
initially developed in the context of direct and indirect State persecution, are also applicable in the context of

private persecution by non-State actors under Article 60(1) sentence (4)(c) of the Residence Act (in compliance with
Article 6(c) of the Qualification Directive), which now governs explicitly private persecution by non-State actors.
Under the Qualification Directive, the principles developed in German asylum law in the context of group persecution
are still applicable. The concept of group persecution is by its very nature a facilitated standard of proof and in this
respect compatible with basic principles of the 1951 Refugee Convention and the Qualification Directive. Article 9.1 of
the Qualification Directive defines the relevant acts of persecution, whereas Article 10 of the Qualification Directive
defines the ‘characteristics relevant to asylum’ as ‘reasons for persecution’.

The Court found that in order to establish the existence of group persecution it is necessary to at least approximately
determine the number of acts of persecution and to link them to the whole group of persons affected by that
persecution. Acts of persecution not related to the characteristics relevant to asylum (reasons for persecution) are not
to be included.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 18 July 2006,
1C15.05

Federal Administrative Court, 1 February 2007, 1 C 24.06

Subsidiary protection was granted to the appellant on consideration of his reasons of fleeing from his native region,
directly rooted in murderous attacks by the Janjawid militia.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. One of the few examples of IFA
cases registered in French jurisprudence.

The Court rejected the applicant’s request for refugee status as the persecution he was subject to was in no way
related to the reasons outlined in the Geneva Convention, in particular, membership of a particular social group. The
applicant’s kidnapping was the consequence of the general situation in the country.

The Court examined Article 15(b) and (c) of the Qualification Directive. In this context the Court relied significantly on
the judgment reached by the European Court of Justice on 17 February 2009 in Case C-465/07. Article 15(b) of the
Qualification Directive assumes facts relating to the personal situation of the applicant, which did not apply in the
applicant’s case. The subsidiary protection status contained in Section 61(c) of the Asylum Act and in Article 15(c) of
the Qualification Directive is more general, and connected rather to the situation in the country than personally to
the applicant. The Court lists the conditions for subsidiary protection status in accordance with paragraph (c). In the
applicant’s case, the violations of law affecting him are consequences of the general risk of harm and indiscriminate
internal armed conflict, while according to the country information reports, the violence not only affects the
applicant’s place of residence but also most of the country. In contrast to non-refoulement, the granting of subsidiary
protection status is not based on the extreme nature of the prevailing situation, but on the fulfilment of statutory
conditions for granting the status. The conditions differ for the two legal concepts. If the country information indicates
without any doubt that the conditions for subsidiary protection apply, the applicant must be granted subsidiary
protection.

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07

The Supreme Administrative Court (SAC) interpreted the meaning of the phrase ‘a risk of serious harm and individual
threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or internal armed
conflict”

The Court set out a three-stage test that must be satisfied in order to establish this type of ‘serious harm’. All three
elements of the test must be met for subsidiary protection to be granted in a situation of indiscriminate violence.
According to the final decision of SAC, the applicant fulfilled two conditions. It was accepted that Iraq was in a
situation of international or internal armed conflict and that the applicant was a civilian. However, according to the
Court, the applicant’s life or person was not threatened by reason of indiscriminate violence. The situation in Iraq
could not be classified as a ‘total conflict’” where a civilian may solely on account of his presence on the territory of
that country or region, face a real risk of being subjected to that threat. The applicant was not a member of a group
that was at risk and therefore did not establish a sufficient level of individualisation.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY
Prosecutor v Kunarac and Others (IT-96-23 and
1T-96-23-1) ICTY
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National Jurisprudence (pre-Elgafaji)

EASO136

Indiscriminate
violence and
serious threat

AM & AM (armed
conflict: risk
categories) Somalia
CG [2008] UKAIT
00091

United
Kingdom

English

Asylum and
Immigration
Tribunal

27.1.09

Somalia

The historic validity of the country guidance
given in HH and Others (Mogadishu: armed
conflict: risk) [2008] UKAIT 22 was confirmed
but it was superseded to extent that there
was an internal armed conflict within the
meaning of Article 15(c) QD throughout
central and southern Somalia, not just in and
around Mogadishu. The conflict in Mogadishu
amounted to indiscriminate violence of

such severity as to place the majority of the
population at risk of a consistent pattern

of indiscriminate violence. Those not from
Mogadishu were not generally able to show
a real risk of serious harm simply on the
basis that they were a civilian or even a
civilian internally displaced person, albeit
much depended on the background evidence
relating to their home area at the date of
decision or hearing. Whether those from
Mogadishu (or any other part of central and
southern Somalia) were able to relocate
internally depended on the evidence as to
the general circumstances in the relevant
area and the personal circumstances of the
applicant.

EASO137

Conflict and
internal protection

High Administrative
Court Hessen,
11 December 2008,
8A611/08.A

Germany

German

High
Administrative
Court Hessen

11.12.08

Afghanistan

The situation in Paktia province in
Afghanistan meets the requirements of an
internal armed conflict in terms of Section
60(7)(2) Residence Act/Article 15(c) QD. An
internal armed conflict does not necessarily
have to affect the whole of the country of
origin. The concept of internal protection
does not apply if the applicant cannot
reasonably be expected to reside in another
part of the country because of anillness,
even if that illness is not life-threatening
(epilepsy in the case at hand).
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

A person might have succeeded in a claim to protection based on poor socio-economic or dire humanitarian living
conditions under the Refugee Convention or Article 15 of the Qualification Directive or Article 3, although to succeed
on this basis alone the circumstances would have to be extremely unusual. In the context of Article 15(c) the serious
and individual threat involved did not have to be a direct effect of the indiscriminate violence; it was sufficient if the
latter was an operative cause. Assessment of the extent to which internally displaced persons faced greater or lesser
hardships, at least outside Mogadishu, varied significantly depending on a number of factors. Note: This case was
considered in HH (Somalia) & Ors v Secretary of State for the Home Department [2010] EWCA Civ 426. The appeal of
one of the Claimants was allowed on the ground that where the point of return and any route to the safe haven were
known or ascertainable, these formed part of the material immigration decision and so were appealable.

Many cases cited, significant cases include:

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

HH and others (Mogadishu: armed conflict: risk) Somalia
CG [2008] UKAIT 00022

KH (Article 15(c) Qualification Directive) Irag CG [2008]
UKAIT 00023

HS (returned asylum seekers) Zimbabwe CG [2007] UKAIT
00094

NA v UK Application No 25904/07

AG (Somalia) [2006] EWCA Civ 1342

M and Others (Lone women: Ashraf) Somalia CG [2005]
UKIAT 00076

R (On the appellant of Adam v Secretary of State for the
Home Department [2005] UKHL 66

Yassin Abdullah Kadi, Al Barakaat International
Foundation v Council of the European Union and
Commission of the European Communities, joined cases
C-402/05 C-402/05 P and C-415/05

R (Sivakumar) v Secretary of State for the Home
Department [2003] 1 WLR 840

Ullah [2004] UKHL 26

Prestige Properties v Scottish Provident Institution [2002]
EWHC 330

Adan v Secretary of State for the Home Department
[1999] 1 AC 293; [1998] 2 WLR 703

Shah and Islam [1999] 2 AC 629

Vilvarajah and Others v United Kingdom [1991] 14 EHRR
248

The term ‘internal armed conflict’” has to interpreted in line with the case law of the Federal Administrative Court in
the light of the Geneva Conventions of 1949 including their Additional Protocols. If a conflict is not typical of a civil
war situation or of guerrilla warfare, especially as concerns the degree of organisation of the parties to the conflict,
they must be marked by a certain degree of durability and intensity in order to establish protection from deportation
under Article 15(c) of the Qualification Directive. However, the conflict does not necessarily have to affect the whole
territory of the state. This is clearly evident from the fact that subsidiary protection is not granted if an internal
protection alternative exists.

The requirements for subsidiary protection are met for the applicant as an internal armed conflict takes place in

his home province Paktia which takes the form of a civil war-like conflict and of guerrilla warfare with the Afghan
government forces, ISAF and NATO units on one side and the Taliban on the other. This conflict results in risks for a
high number of civilians, which would be concentrated in the applicant’s person in a manner that he would face a
serious and individual threat upon return which could take the form of punishment and/or forced recruitment.

As a result of what happened to the applicant before he left Afghanistan, and in any case because he is a male Pashtun
who could be recruited for armed service, there is a sufficient degree of individualisation of a risk of punishment and/
or forced recruitment which might even make the granting of refugee status applicable. Therefore, it is not necessary
to clarify in this decision other open questions in this context, which might have to be clarified by a European

Court in any case. This includes the exact requirements of individualisation of risk which generally affect the civilian
population. This would include a more concrete definition of the term ‘indiscriminate violence’, which is part of
Article 15(c) of the Qualification Directive but has not been included in Section 60 (7) (2) of the Residence Act. It also
has not been clarified whether it is necessary in the context of Article 15(c) of the Qualification Directive to identify

a certain ‘density of danger’ (as in the concept of group persecution) or whether it is sufficient to establish a close
connection in time and space to an armed conflict.

The applicant cannot avail of internal protection in other parts of Afghanistan. This is because the issue of whether
he can be reasonably expected to stay in another part of his country of origin does not only involve risks related to
persecution. It must also be taken into account whether he could safeguard at least a minimum standard of means of
existence (minimum subsistence level). As a result of the poor security and humanitarian situation this is not the case
in Afghanistan in general, and Kabul in particular. In contrast to its former judgment (decision of 7 February 2008, 8
UE 1913/06) the Court is now convinced that Kabul does not provide an internal protection alternative even to young
single male returnees, unless they are well educated, have assets or may rely on their families. In this context it has
to be considered as questionable that the concept of internal protection is not applied only in cases of extreme risk
such as starvation or severe malnutrition. Furthermore, the applicant is able to work in a limited way only due to his
epilepsy and he would not be able to secure the necessary medication.

(Germany) Administrative Court Stuttgart, 21.05.2007,
4K 2563/07

Federal Administrative Court, 7 February 2008, 10 C
33.07

Federal Administrative Court, 29 May 2008, 10 C 11.07
Federal Administrative Court, 24 June 2008, 10 C 43.07
High Administrative Court Hessen, 10 February 2005,
8 UE 280/02.A

High Administrative Court Hessen, 26 June 2007, 8 UZ
452/06.A

High Administrative Court Hessen, 7 February 2008,

8 UE 1913/06
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO138 | Individual risk Administrative Germany German Administrative | 10.12.08 Iraq The risk of the applicant becoming a victim
Court Minchen, Court of an honour killing (or respectively a weaker,
10 December 2008, Minchen non-life threatening disciplinary measure
M 8 K07.51028 by her clan) because of her moral conduct,
disapproved by her clan, constitutes an
increased individual risk. However, this risk
is not the result of arbitrary violence, but
constitutes a typical general risk.
EASO139 | Internal protection | District Court Netherlands | Dutch District Court | 28.11.08 Colombia The District Court held the stated lack of
Almelo, Almelo credibility in the first instance decision
28 November 2008, did not exclude the possible granting of
AWB 08/39512 asylum status on the grounds of Article 15(c)
QD, since it has been established that
the applicants are Colombian nationals.
Regarding the respondent’s claim that the
applicants cannot be granted an asylum
permit on the grounds of Article 15(c) QD,
because there is a possibility of internal
protection in Colombia, the District Court
held that it follows from Article 8 para 1 QD
that at a minimum the applicant must not run
a real risk of serious harm in the relocation
alternative.
EASO140 | Conflict Council for Alien Belgium French Council for 23.10.08 Burundi This case concerned the definition of
Law Litigation, Alien Law an ‘internal armed conflict.” Relying on
23 October 2008, Nr. Litigation international humanitarian law and in

17.522

particular on the Tadic decision of the
International Criminal Tribunal for the former
Yugoslavia (ICTY), the Council defined an
‘internal armed conflict’ as continuous
conflict between government authorities and
organised armed groups, or between such
groups within a State. The Council also found
that a ceasefire did not necessarily mean that
such a conflict had ended.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts
The Court cannot establish a nationwide specific individual threat to the applicant (only a general risk) despite her (Germany) Federal Administrative Court, 24 June 2008,
status as a possible returnee. A different assessment does not even follow from the new case law of the Federal 10 C43.07

Administrative Court, according to which the provision of Section 60(7)(3) of the Residence Act, (referring to
protection from deportation by the suspension of deportation in case of general risks) has to be applied in line with
the Qualification Directive, which means that the provision in German law does not include those cases in which,
on the basis of an individual assessment, the conditions of granting subsidiary protection under Article 15(c) of

the Qualification Directive are fulfilled (Federal Administrative Court, 24 June 2008, 10C 43.07). The distinguishing
characteristics of ‘substantial individual danger to life and limb’ are equivalent to those of a ‘serious and individual
threat to life or person’ within the meaning of Article 15(c) of the Qualification Directive. It must be examined
whether the threat arising for a large number of civilians resulting from an armed conflict, and thus a general threat,
is so aggregated in the person of the applicant as to represent a substantial individual danger within the meaning

of Section 60(7)(2) of the Residence Act. Such individual circumstances that aggravate the danger may be caused by
one’s membership of a group. In this context in Irag, lower courts’ decisions have mentioned membership in one of
the political parties, for example, or membership in the occupational group of journalists, professors, physicians and
artists. The applicant is not at risk due to her membership to a particular group, which, at the same time, excludes the
existence of risk aggravating circumstances for the same reason.

Another condition for assuming an individually aggravated threat, taken from the statements of reasons for the
Residence Act 1, is that the applicant must be threatened with danger as a consequence of ‘indiscriminate violence’.
General dangers of life, which are simply a consequence of armed conflicts, for example due to the deterioration of
the supply situation, cannot be considered for the assessment of the density of risks.

As far as the applicant claims she will be a victim of an honour killing (or respectively a weaker, non-life threatening
disciplinary measure by her clan) because of her moral conduct, disapproved by her clan, she is in fact subject to an
increased individual risk. However, this risk is not a result of arbitrary violence, but is a target-oriented, predictable
danger, aimed directly at the applicant, which is an expression of a criminal attitude among some individuals of her
culture of origin, that even in Germany is noticeable. Like in any society characterised by anarchic circumstances,
this risk may intentionally affect everybody who does not submit to ‘fist law’. This risk emerges and prospers in

the absence of a functional constitutional order based on peace, providing for corresponding punishment and is,
therefore, a typical general risk.

The district court can conclude from the decisions that, in the framework of the research performed with regards to
the applicants’ asylum stories, the respondent consulted the general country of origin report of the Dutch Minister of
Foreign Affairs about Colombia (of September 2008) and has heard the applicants. However, taking into account the
complex situation in Colombia — according to the aforementioned country of origin report, there is a dynamic conflict
there — the district court deems this research to be insufficient in the present case.” In addition, the country of origin
report of 2008 describes the situation as it was in 2006 and, therefore, does not describe the current situation.

The District Court referred to the respondent’s policy regarding internal protection (paragraph C4/2.2 Aliens Circular
2000) and stated:

‘(...) it can only be reasonably expected from the applicant that he stays in another part of the country of origin, if
there is an area where the applicant is not in danger and the safety there is lasting. It must be considered unlikely that
there is a part of Colombia where safety is lasting, since the country report of Colombia states that there is a dynamic
conflict and taking account of the safety situation per region as described in paragraph 2.3.2.

The debate before the Council for Alien Law Litigation (CALL) mainly concerned the definition of ‘internal armed (ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY
conflict” and the factors that need to be considered in order to determine when such a conflict ceases. In order to
define the concept of ‘internal armed conflict’, the CALL relied on international humanitarian law (as neither the
Belgian Alien Law nor the travaux préparatoires of that law provide a definition), and in particular on the Tadic
decision of the ICTY.

Further relying on Tadic, the CALL ruled that ‘international humanitarian law continues to apply until a peaceful
settlement is achieved, whether or not actual combat takes place there.” For the CALL a ceasefire does not suffice,

but it is required that the fighting parties give ‘tangible and unambiguous signals of disarmament, bringing about a
durable pacification of the territory’. Based on that definition the CALL decided that it was premature to conclude that
the May 2008 ceasefire had ended the conflict in Burundi. The situation in Burundi was still to be considered as an
internal armed conflict.

The CALL further examined the other conditions that must be fulfilled: indiscriminate violence, serious threat to a
civilian’s life or person, and a causal link between the two. With regard to ‘indiscriminate violence’, the CALL referred
to its earlier case law, in which it had defined the concept as: ‘indiscriminate violence that subjects civilians to a real
risk to their lives or person even if it is not established that they should fear persecution on the basis of their race,
religion, nationality, their belonging to a particular social group, or their political opinions in the sense of Art 1(A)(2) of
the 1951 Refugee Convention.

For the CALL it therefore needed to be established that there was, in a situation of armed conflict, ‘endemic violence
or systematic and generalised human rights violations’. In the case at hand the CALL found that those conditions were
met.
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12 August 2008, 6 A
10750/07.0VG

Rheinland-Pfalz

EASO141 | Conflict High Administrative | Germany German High 19.9.08 Iraq The situation in Iraq was not characterised
Court, Administrative by an armed conflict within the meaning of
19 September 2008, Court of Section 60(7)(2) Residence Act/Article 15(c)
11B17/08 Schleswig- QD. In any case, there was no sufficient
Holstein individual risk for returnees.

EASO142 | Refugee vs District Court Zwolle, | Netherlands | Dutch District Court | 15.8.08 Afghanistan | This case confirmed that the Qualification
Subsidiary 15 August 2008, Zwolle Directive makes a clear distinction between
protection AWB 09/26758 refugees and those in need of subsidiary

protection. Further, that Article 28 of the
Asylum Procedures Directive, which considers
unfounded applications, is not applicable

to those who fall within the scope of

Article 15(c) QD.

EASO143 | Serious risk and High Administrative | Germany German High 12.8.08 Afghanistan | The security and humanitarian situation
conflict Court Administrative in Kabul did not meet the standards for

Rheinland-Pfalz, Court a ‘situation of extreme risk’ (extreme

Gefahrenlage) for a returnee who grew
up in Kabul. Article 15(c) QD requires that
a particular risk resulting from an armed
conflict is substantiated.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Within the definition of Article 1 of the Second Additional Protocol to the Geneva 1949 Conventions an internal
armed conflict only takes place if an opposing party to a civil war has control over a part of the state’s territory. The
Federal Administrative Court additionally included ‘civil war-like conflicts and guerrilla warfare’ in the definition of an
armed conflict in the meaning of Article 15(c) of the Qualification Directive, if they are marked by a certain degree of
‘intensity and durability’.

It was held that in Iraqg, the high degree of organisation, which the Second Additional Protocol requires, was not met
since a high number of very disparate actors are involved in the conflict, pursuing different goals and mostly acting in
a part of the state’s territory only. Even if one assumes that the situation in Iraq could be characterised as a civil war
or a civil war-like situation, it still is a necessary requirement for the granting of protection from deportation that the
applicant is affected individually. However, there is no evidence for the assumption that the applicant is specifically
threatened by one of the parties to the conflict in Irag. For example, there is no indication that she has adopted a
‘western’ lifestyle. This is not likely in the light of the comparably short duration of her stay in Germany. Neither are
there any indications that the claimant will be specifically threatened by criminal acts. Such a threat would not be
significantly different from ‘general risks’ which normally must not be taken into account within an examination of
Section 60(7)(2) Residence Act/Article 15(c) of the Qualification Directive. The situation in Iraq at the moment does
not present a risk for every returnee, especially since the conflict seems to become less intensive.

The applicant is not at risk of ‘arbitrary’/indiscriminate violence, even if an interpretation of this term is based on the
English version of the Directive as ‘indiscriminate’, ‘disproportionate’, ‘violating humanitarian law’, or on the French
version as ‘random’. And even if she would face a risk at her place of origin, she, being a Kurdish woman, would be
able to evade this risk by moving to the Kurdish Autonomous Region.

(Germany) Federal Administrative Court, 15 May 2007,
1B217.06

Federal Administrative Court, 7 February 2008, 10 C
23.07

Federal Administrative Court, 27 March 2008, 10 B
130.07

Federal Administrative Court, 31 March 2008, 10 C 15.07
(Germany) > Federal Administrative Court, 8 April 2008,
10 B 150.07

Federal Administrative Court, 17 April 2008, 10 B 124.07
Federal Administrative Court, 24 June 2008, 10 C 43.07
High Administrative Court Baden-Wirttemberg,

8 August 2007, A 2 S 229/07

High Administrative Court Bayern, 23 November 2007,
19 C07.2527

High Administrative Court Hessen, 9 November 2006,

3 UE 3238/03.A

High Administrative Court Hessen, 26 June 2007, 8 UZ
452/06.A

High Administrative Court Saarland, 12 March 2007,
3Q114/06

High Administrative Court Schleswig-Holstein,

20 February 2007, 1 LA 5/07

High Administrative Court Schleswig-Holstein,

28 May 2008, 1 LB 9/08

The District Court held that the invocation of Article 15(c) of the Qualification Directive in this stage of the proceedings
is contrary to the principle of due process. The Court therefore did not take the invocation of Article 15(c) of the
Quialification Directive into account.

The Qualification Directive makes a clear distinction between refugees and those in need of subsidiary protection.
Article 15(c) of the Qualification Directive is particularly written for those in need of subsidiary protection. The District
Court does not agree with the applicant’s argument that the Asylum Procedures Directive requires an assessment of
whether Article 15(c) of the Qualification Directive is applicable. The Court held that the application of the applicant
was rightfully rejected with reference to Article 4:6 of the General Administrative Law Act.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The High Administrative Court agreed with the authorities” submissions. Despite the desperate security and supply
situation and that the applicant had no relatives in Kabul anymore and does not seem to be in contact with other
people in Afghanistan, he would not face an extreme risk because of destitution. As a result of his school education,
his vocational training as a cook, completed in Germany, and his local knowledge he would be able to make a

living through employed or self-employed work. It assumed that he had savings from his time of employment in
Germany and thus would be able to overcome the initial difficulties. Moreover, they found that the security situation
in Afghanistan did not result in a situation of extreme risks for every single returnee to Kabul, particularly since

the district, where the applicant had lived before, is not considered to be insecure (based on a UNHCR-report of

25 February 2008, ‘Security situation in Afghanistan’).

The applicant is not eligible for subsidiary protection based on Article 15(c) of the Qualification Directive. Eligibility
for subsidiary protection requires, among other things, that valid reasons are put forward for the assumption that, in
case of return, there is a real risk to be subject to serious harm, for example a serious individual threat to one’s life or
physical integrity as a result of indiscriminate violence in situations of international or internal armed conflicts. Such
an armed conflict does not necessarily have to take place nationwide. As a principle, a general risk is not sufficient
for granting subsidiary protection under Article 15(c) of the Qualification Directive, which requires an individual risk,
resulting from indiscriminate violence in situations of armed conflicts. Risks resulting from armed violence, which

is used indiscriminately and is not being aimed at an individual person, however, typically have to be classified as
general risks.

General risks can only constitute a serious and individual threat if valid reasons in terms of Art 2 (e) of the
Qualification Directive are being put forward for the assumption that in case of return, there is a real risk of being
affected by this indiscriminate violence. Such reasons, however, have not been submitted. Putting aside the fact

that the indiscriminate violence in situations of an armed conflict, as shown above, are not the focus of threat to

the civilian population in Kabul, the applicant himself did not submit anything indicating a serious individual risk of
becoming a victim of arbitrary (indiscriminate) violence within the armed conflict in his home country. The fact that
he was hostile to the Taliban before he left Afghanistan does not allow for the conclusion that in case of his return his
life or his physical integrity would be seriously and individually at risk as a result of indiscriminate use of force in the
context of an armed conflict.

(Germany) Federal Administrative Court, 15 May 2007,
1B217.06

Federal Administrative Court, 24 June 2008, 10 C 42.07
High Administrative Court Baden-Wirttemberg,

8 August 2007, A 2 S 229/07

High Administrative Court Schleswig-Holstein,

22 December 2006, 1 LA 125/06
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Key words

Case name/
reference

Country of
decision

Language of
decision
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Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO144

Conflict

Federal
Administrative
Court, 24 June 2008,
10 C43.07

Germany

German

Federal
Administrative
Court

24.6.08

Iraq

The Court found that when defining the term
‘international or internal armed conflict” as
set out in Article 15(c) QD one has to take
into account international law, in particular
the four Geneva Conventions on International
Humanitarian Law of 12 August 1949 and the
Additional Protocols of 8 June 1977.

An internal armed conflict within the
meaning of Article 15(c) QD does not
necessarily have to extend to the whole
territory of a state.

An examination of the requirements for
subsidiary protection under Article 15(c) QD
is not precluded if the authorities have issued
a general ‘suspension of deportation’.

EASO145

Conflict

KH v. Secretary of
State for the Home
Department

United
Kingdom

English

Asylum and
Immigration
Tribunal

25.3.08

Iraq

The Court found that the situation in Iraq
as a whole was not such that merely being
a civilian established that a person faced a
‘serious and individual threat’ to his or her
‘life or person’.

EASO146

Conflict

HH and Others
(Mogadishu: armed
conflict: risk) [2008]
UKAIT 22

United
Kingdom

English

Asylum and
Immigration
Tribunal

28.1.08

Somalia

Applying the definitions drawn from the Tadic
jurisdictional judgment, for the purposes of
paragraph 339C of the Immigration Rules and
the Qualification Directive, on the evidence,
an internal armed conflict existed in
Mogadishu. The zone of conflict was confined
to the city and international humanitarian
law applied to the area controlled by the
combatants, which comprised the city, its
immediate environs and the TFG/Ethiopian
supply base of Baidoa. A person was not

at real risk of serious harm as defined in
paragraph 339C by reason only of his or her
presence in that zone or area. A member

of a minority clan or group who had no
identifiable home area where majority clan
support could be found was in general at

real risk of serious harm of being targeted

by criminal elements, both in any area of
former residence and in the event (which was
reasonably likely) of being displaced. That
risk was directly attributable to the person’s
ethnicity and was a sufficient differential
feature to engage Article 15(c) QD.

EASO147

Internal protection

District Court Assen,
17 January 2008,
AWB 07/35612

Netherlands

Dutch

District Court
Assen

17.1.08

Sri Lanka

The applicant based his claim on both
Article 3 of the ECHR and Article 15(c) QD.
The Minister for Immigration and Asylum
must, when making an assessment of
whether the applicant is eligible for asylum
where there is no internal protection
alternative, take into consideration the
general circumstances in that part of

the country and the applicant’s personal
circumstances at the time of the decision.
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References to jurisprudence of European or national
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Excerpt: Article 15(c) of the Qualification Directive had been implemented in German law as a “prohibition of
deportation” under Section 60(7) Sentence 2 of the Residence Act. In spite of slightly divergent wording, the German
provision conformed to the standards of Article 15(c) of the Qualification Directive. Concerning the situation in Iraq,
the High Administrative Court had found that these standards were not fulfilled as there was no countrywide armed
conflict taking place in Iraq. In doing so, the High Administrative Court had set the standards for the definition of an
armed conflict too high.

When defining the term ‘international or internal armed conflict’ one has to take into account international law, i.e.
first and foremost the four Geneva Conventions on International Humanitarian Law of 12 August 1949. Furthermore,
for the term “internal armed conflict” there is a more specific definition in Article 1 of the Second Additional Protocol
of 8 June 1977. According to Article 1.1 of the Second Additional Protocol an internal armed conflict within the
meaning of international law takes place if “dissident armed forces or other organised groups [...], under responsible
command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted
military operations and to implement this Protocol.” In contrast, Article 1.2 of the Second Additional Protocol excludes
“situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of
a similar nature” from the definition of an armed conflict.

Internal crises which fall in between these two definitions must not be excluded out of hand from fulfilling the
standards of Article 15(c) of the Qualification Directive. However, the conflict has to be marked by a certain degree
of intensity and duration. Typical examples are civil wars and rebel warfare. It is not necessary here to come to a
definite conclusion whether the parties to the conflict have to be as organised as the Geneva Conventions of 1949
stipulate. In any case, a definition based on the criteria of international law has its limits if it contradicts the purpose
of providing protection under Article 15(c) of the Qualification Directive. On the other hand, this does not imply that
a “low intensity war” satisfies the criteria for an internal armed conflict within the meaning of Article 15(c) of the
Qualification Directive.

The High Administrative Court was not justified in assuming that the existence of a countrywide conflict is a
precondition for the granting of protection under Article 15(c) of the Qualification Directive. In contrast, an internal
armed conflict may also take place, if its requirements only exist in a part of a state’s territory. Accordingly, the law
assumed that an internal protection alternative may be relevant for the determination of a prohibition of deportation
under Section 60 (7) Sentence 2 of the Residence Act. This makes clear that an internal armed conflict does not need
to take place in the whole territory of a country. Furthermore, Article 1 of the Second Additional Protocol also states
that armed groups have to carry out their activities in “part of [the] territory”.

In addition, the High Administrative Court had argued that subsidiary protection in accordance with the Qualification
Directive could not be granted since the Bavarian Ministry of Interior had generally suspended deportations of Iraqi
citizens from 2003 onwards. According to the High Administrative Court the Ministry of Interior’s directives offer
“comparable protection against the general risks connected with an armed conflict” and therefore an examination of
the preconditions of subsidiary protection was excluded under Section 60 (7) Sentence 3 of the Residence Act.

()

(ICTY) Prosecutor v Haradinaj et al. (No IT-04-84-T)
Prosecutor v Tadic (IT-94-1-AR72) ICTY

(UK) KH (Article 15(c) Qualification Directive) Iraq CG
[2008] UKIAT 00023

(Germany) High Administrative Court Schleswig-Holstein,
21 November 2007, 2 LB 38/07

In Court’s view the fact that the appellant made no mention of any past difficulties faced by his family (apart from
those at the hands of insurgents, which were found not credible) was a very relevant consideration in assessing the
appellant’s situation on the assumption he will go back to his family in Kirkuk. The Court rejected the view that for
civilians in Kirkuk such insecurity was in general sufficient to establish the requisite risk under Article 15(c).

In deciding whether an international or internal armed conflict existed for the purposes of the Qualification Directive,
the Tribunal paid particular regard to the definitions in the judgments of international tribunals concerned with
international humanitarian law (such as the Tadic jurisdictional judgment). Those definitions were necessarily
imprecise and the identification of a relevant armed conflict was predominantly a question of fact. It was in general
very difficult for a person to succeed in a claim to humanitarian protection solely by reference to paragraph 339C(iv)
of the Immigration Rules and Article 15(c) of the Directive, i.e. without showing a real risk of ECHR Article 2 or

Article 3 harm.

Many cases cited, significant include:

Salah Sheekh v Netherlands [2007] ECHR 36

AG (Somalia) and Others v Secretary of State for the
Home Department [2006]

EWCA Civ 1342

AA (Involuntary returns to Zimbabwe) Zimbabwe [2005]
UKAIT 00144

NM and Others (Lone women-Ashraf) Somalia CG [2005]
UKIAT 00076

FK (Shekal Ghandershe) Somalia CG [2004] UKIAT 00127
Adan v Secretary of State for the Home Department
[1997] 1 WLR 1107

HLR v France [1997] 26 EHRR 29

Vilvarajah and Others v United Kingdom [1991] 14 EHRR
248

The District Court considered that Tamils are a risk group that requires extra attention. Regarding the respondent’s
claim that there is possible internal protection in Colombo, the District Court stated:

‘The district court deems the referral, in this context, to the letter of the Secretary of State of the 12th July 2007,
in which it is stated that there is internal protection regarding the generally unsafe situation in the north and east,
insufficient. In this context the district court refers to Chapter C4/2.2.2 of the Aliens Circular 2000 states that in
assessing whether a part of the country of origin can be seen as an internal protection alternative, account must
be taken of the general circumstances in that part of the country and the applicant’s personal circumstances at
the time of the decision. The district court cannot infer from the appealed decision that the respondent has taken
the aforementioned policy into consideration. Although the applicant stayed in Colombo for 10 days in October/
November 2006 and the authorities knew about this, the district court, in this context, deems the fact that the
applicant did not report to the authorities before his departure in August 2007 and only stayed with the travel agent
due to the worsened situation in his country of origin at that time, of importance.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO148 | Civilian 4460 Belgium Dutch Council of 4.12.07 Iraq The benefit of the doubt granted to the
Alien Law applicant who cannot prove that he/she
Litigation is a civilian is submitted to the condition
(Raad voor that the applicant collaborated with asylum
Vreemdelin- authorities.
genbetwistin-
gen) - adopted
by a single
judge
EASO149 | Conflict 3391 Belgium French Council of 31.10.07 Ivory Coast | Defines the term ‘armed conflict’ by
Alien Law reference to international humanitarian law.
Litigation There is no armed conflict in Ivory Coast
(Conseil du because, first, there are no ‘continuous
contentieux and concerted military actions’ opposing
des étrangers) governmental and rebel forces and, second,
- adopted by a there is no indiscriminate violence.
special seat of
three judges
EASO150 | Civilian Council for Belgium Dutch Council of 17.8.07 Iraq The Council of Alien Law Litigation ruled that
Alien Litigation, Alien Law for the recognition of subsidiary protection
17 August 2007, Nr. Litigation status (serious threat to a civilian’s life or
1.244 (Raad voor person by reason of indiscriminate violence in
Vreemdelin- situations of international or internal armed
genbetwistin- conflict), where doubt exists as to whether a
gen) person is a civilian or not, that person shall
be considered to be a civilian.
EASO151 | Conflict AJDCoS, Netherlands | Dutch Administrative | 20.7.07 Kosovo The question as to whether or not an armed
20 July 2007, Jurisdiction conflict existed has to be answered according
200608939/1 Division of to humanitarian law (common Article 3 of
the Council of the Geneva Convention and the second
State additional protocol).
EASO152 | Internal protection | High Administrative | Germany German High 25/10/2006 | Russia The Court, in favour of the applicants,
Court Baden- Administrative (Chechnya) | assumed that the applicants had been
Wirttemberg, Court Baden- subject to such persecution in the form of
25 October 2006, Wirttemberg regional group persecution before they left
A3S46/06 Chechnya.
However, the Court concluded that they were
not eligible for refugee protection, since they
could live safely in other parts of Russia.

The present collection of jurisprudence has been compiled by EASO with the assistance of the EDAL Database team, the UK Uppel

views of EASO.
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Note: See also, more recently and adopting the same conclusion: Council of Alien Law Litigation (single judge), case
47380 of 24 August 2010.

Note: See also, considering that the ‘armed conflict’ must be defined by reference to IHL: Council of Alien Law
Litigation (three judges), case 1968 of 26 September 2007

Referring to the applicable provision (Article 48/4, §2, c, Belgian Alien Law), the Council of Alien Law Litigation (CALL)
noted that the concept of ‘civilian” was not defined in Belgian Alien Law, nor in the preparatory works of Parliament.
By analogy with Article 50 of the first additional Protocol of 8 June 1977 to the Geneva Conventions of 12 August 1949
relating to the Protection of Victims of International Armed Conflicts, the CALL found that it should therefore be
accepted that in case of doubt as to whether a person is a civilian, that person shall be considered to be a civilian.

In its decision the CALL also analysed the concept of ‘internal armed conflict’ and found that the definition as provided
in Article 1 of the Second Protocol to the Geneva Conventions should be relied on (there is no clear definition of

this concept in the Belgian Alien Law or in the preparatory works of Parliament). The CALL then determined that the
situation in central Irag could be considered an internal armed conflict.

The applicants were Roma from Kosovo. They argued that they were entitled to subsidiary protection under

Article 15(c) of the Qualification Directive. They argued that the position of Roma in Kosovo was particularly difficult
and met the serious harm threshold. In dispute was whether or not an internal armed conflict existed.

The Council of State held that the concept of ‘internal armed conflict’ is not defined in the Qualification Directive and
so they applied international humanitarian law and found that such a conflict exists when: an organised armed group
with a command responsibility is able to conduct military operations on the territory of a state (or a part thereof)
against the armed forces of the state authorities. These military operations must be protracted and connected. It
was further held that less serious forms of violence, such as internal disturbances and riots or acts cannot lead to the
conclusion that such a conflict existed.

The Court assumed that the applicants had been subject to such persecution in the form of regional group (CJEU) Ratti, 5 April 1979, Case 148/78

persecution before they left Chechnya but concluded that they are not eligible for refugee protection, since they could | (Germany) Federal Administrative Court, 17 May 2005,
live safely in other parts of Russia. 1B 100/05

According to the Federal Administrative Court, persons who are able to work, can make their living at a place of Federal Administrative Court, 31 August 2006, 1 B 96/06
refuge, at least after overcoming initial problems, if they can achieve what they need for survival by their own income, | High Administrative Court Sachsen-Anhalt,

even if the work is less attractive and falls short of their education, or by support from other people. 31 March 2006, 2 L 40/06

Based on these principles, the applicants can be reasonably expected to take up residence in another part of the
Russian Federation, where they are protected against persecution and can secure a decent minimum standard of
living.

The applicant will successfully obtain accommodation in the male dominated Chechen diaspora and find for himself
employment, which will enable him to secure a decent standard of living for himself and his family. It is immaterial in
the present case, if he will get his own registration, which is rather improbable without a valid internal passport, and if
it would be reasonable for him to return to Chechnya first, in order to obtain a new internal passport.

- Tribunal, Louvain University and the CNDA. The summaries are provided for reference and do not necessarily reflect the official
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