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Te 6axa NokaHeHM 3a Tasu Len oT EBponeickaTa ciy*kba 3a noagkpena B obnactra Ha ybexuueto (EASO) B cboT-
BETCTBME C MeTogonorusaTa B MNpunoxkeHne b. CxemaTta 3a nonb/iBaHe Ha Y/ieHOBeTe Ha paboTHaTa rpyna bewe
obcbaeHa Ha peaumua 3aceganus npes 2013 r. mexkay EASO u aBaTta opraHa, ¢ KouTo ciy»kbata oduumanHo
obmeHs nnucma, MexayHapogHaTa acouuMaums Ha cbaumTe no bexkaHcko npaso (IARLJ) u AcoumaumaTta Ha eBpo-
nenckuTe agMUHUCTPATUBHU cbaum (AEAJ), KaKTO M C HaLMOHA/IHUTE acouMaUMM Ha CbAUUTE HA BCUYKM Obp-
YKaBW YEHKM, CBBP3aHM Ypes MpexkaTa OT Cbanamwa u TpubyHann Ha EASO.

PaboTHaTa rpyna 3acegasa Tpy MbTM — npes anpun, loHu 1 centemspu 2014 r. 8 ManTa. NMonyyeHun 6sxa KOMeH-
Tapu OTHOCHO MPOEKTA 33 06CHKAAHE OT OTAENHU YneHoBe Ha MpeaTta Ha cbammTe KbM EASO, NO-KOHKpPETHO
oT cbauuTe Johan Berg (Hopserus), Uwe Berlit (fepmanuns), Jakub Camrda (Yewka peny6auka), Jacek Chlebny
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Nicholson (O6eanHeHo Kpanctso), Juha Rautiainen (PunHnanauna), Marlies Stapels-Wolfrath (Hugepnangus)
1 Bostjan Zalar (CnoseHusa). MonyyeHn 6axa KOMEHTapu U OT YneHoBeTe Ha KoHcynTaTuBHUA dpopym Ha EASO,
Nno-KOHKpeTHo oT EBponelickuA cbBeT 3a GexaHuute U M3rHaHuuute u dopyma Réfugiés-Cosi. MnobanHmaTt
LEHTbP MO Murpauma (BUCLL MHCTUTYT 33 MEXAYHapOoAHU u3cnensaHua, eHesa), HauMOHANHUAT LEeHTBbP 3a
KOMMNETEHTHOCT B U3cneaBaHuATa — B asmxkeHue (YHuBepcuteT BbB Ppunbypr) n TpumeceyHoTo nNpoyysaHe Ha
6exkaHumTe (Oxford University Press) cblyo M3pasnxa BUKAAHMUATA CU NO TEKCTA. BCMUKKM Te3n KomeHTapu 6sxa
B3eTM NpeaBua, no Bpeme Ha 3acefiaHMeTo, CbCToso ce Ha 18 —19 centemspu 2014 r. PaboTHaTa rpyna u3spassea
61arofapHOCT KbM BCUYKK, M3NPATUIM CBOUTE KOMEHTAPW, KOUTO Ce OKasaxa MHOFO MO/Me3HN 3a GUHaNn3npa-
HeTo Ha rnasara.

C'bLI,E6HVIHT aHaNM3 We ce aKTyanmsmnpa pefoBHO B CbOTBETCTBUE C meToao0ruATa B MpunoxkeHue b.
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[lpeancnosue

Llenta Ha HacToAwMmA cbaebeH aHanus3 e Aa OCUTypU Ha CbAWAMLLATA U TPUBYHANUTe, KOUTO pasrnexaat aena
3a MeXAyHapoaHa 3aKpwu/a, none3eH MHCTPYMEHT 3a pa3bupaHe Ha BbNpoOCUTe Ha 3aKpuaaTa, B Ta3uW rnasa:
uneH 15, 6yksa B) oT JupeKTnuBata oTHOCHO npu3aHasaHeTo (4MN) (}). Oka3Bga ce, Ye Ta3un pasnopenbda, KOATO Mo
CBOATA CbLLHOCT MOXe NOTEHLMANHO A3 MOBAMAE BbPXy pe3yntaTta OT MHOTO Aena 3a MeXAyHapoaHa 3aKkpuia,
He e fIecHa 3a npunaraHe ot cbauuTe. M3cnenBaHMATa MOKaA3BaT, Ye B PA3/IMYHUN AbPXKaBU YIEHKM MMa pa3Honoc-
OYHO TbJIKyBaHe (%). KomeHTapbT MMa 3a Len Aa NoOMorHe Ha untaTens ga pasbepe no-gobpe [N upes cbaebHata
npaKkTuKa Ha Cbaa Ha EBponeickma cbto3 (CJEU), KakTo 1 upes cbaebHaTa NpakTMKa Ha EBponelickma cbz no npa-
BaTa Ha YyoBekKa (ECtHR) 1 cboTBETHUTE pelleHnA Ha CbAMAMLLATA U TPMBYHaNUTe Ha AbpKaBuUTe YneHKu. LuTu-
paHeTo Ha HauMoHanHaTa cbaebHa NpakTUKa He e M3vepnaTenHo, a MMa 3a Len Aa Aage NpUMepu 3a HauuHa,
Nno KOMTO e TpaHCNoHUpaHa u ce To/KyBa [l. HactoAwaTa rnaBa oTpasasa pa3bupaHeTo Ha paboTHaTa rpyna 3a
CbCTOAHMETO Ha NPABOTO B MOMeHTa. He TpsabBa fa ce 3abpaBs, Ye e BepoATHO uneH 15, byksa B) aa 6bae npea-
MEeT Ha Mo-HaTaTblWHKM peweHna Ha CJEU, n HAaNOMHAME Ha YMTaTeNA KOJIKO BAaXKHO € Aa c/iefum Te3n TeHAEHLUMN.

Mpeanonara ce, Ye YUTATENAT € 3aMO3HAT C LUIMPOKATA CTPYKTYpa Ha NpaBoTo Ha EBponelickusa cbto3 (EC) B obnac-
TTa Ha YOEXKMLLETO, KaKTO e OTpaseHa B LOCTUKEHMATA Ha NpaBoTo Ha EC B 061acTTa Ha yHexuLLeTo; HacToAwwaTa
rnaBa MMa 3a Len 4a MOMOTHe He CaMO Ha YMTATeNUTE C MATbK UM HUKAaKbB OMUT B MPUIAaraHeTo My Npu nocTa-
HOBABAHETO Ha CbAEeOHM peLleHus, HO U Ha Te3u, KOUTO ca No-J06pKM cneLmanmncTy.

To3n aHanu3 ce 3aHMMaBa CaMo C eMH K/JOH Ha YneH 15, KOMTO BK/AKOUYBA TPU KATeropmu Anua, HyKaaewm ce
oT cybcmamapHa 3aKpmaa, KOUTO MHAYe HAMAT NPaBO Ha 3akpwuaa no KoHBeHUMATa 3a cTaTyTa Ha bexaHuuTe.
C TeyeHMe Ha BpemeTo Le 6bAaT U3roTBEHW HOBW [M1aBU, KbAETO Ce pasrnexaaT ApyruTe KaTeropumn, KoMTo B
0606LeH BMA NPeABUKAAT 3aKpWIa CpeLLly PUCKOBE, CPAaBHUMM C T€3M, KOUTO NPeACTaBAABaAT HApyLUeHWe Ha
uneHose 2 1 3 oT EBponeiickaTa KoHBEHLMSA 3a 3alLMTa NpaBaTa Ha YOBEKAa M OCHOBHMTe cBoboam (EKMY).

CbaebHUAT aHaNU3 ce CbCTOM OT [Be YacTuW. B yacT | ca aHann3MpaHKU CbCTaBHUTE e/leMeHTH Ha YneH 15, bykea B).
B yacT Il ce pasmexaaT HauMHUTE Ha NpuaraHe Ha pasnopeabarta B NpakTMKaTa. B MpunoxeHune A e npeacra-
BEHO ,,AbPBO Ha pelweHnaTa”. To u3nara BbNPoOCMTE, KOMTO CbAMAULATA U TPUBYyHanWUTe TpabBa Aa cv 3a4aBaT
npu npuaaraHeTo Ha YneH 15, bykea B).

CJEU nogyepTaBa, 4e NoAXoAbT KbM usieH 15, 6ykBa B) TpsibBa Aa e B KOHTeKcTa Ha [ KaTo usno. Helwo noseue,
HACTOALLMAT aHANM3 He pasrfiexaa BCUYKU NPABHU eIeMEHTHU, KaTO U3K/IIOYBAHETO, KOMTO Ca 3a4b/IKUTENHM 33
oLeHsABaHe Ha cybcuanapHaTa 3akpuaa. Te cblio e 6baaT pasriegaHu B 6baewm rnasu. AN npeasuxaa MMHK-
MaJ/IHM CTaHAApPTU, KouTo TpsAbBa Aa 6bAaT Bb3NPUETU OT AbPrKABUTE YNEHKM; TA NPeaoCTaBs Bb3MOMKHOCT 3a
paswmpaABaHe HA KaTeropmMmTe 1 ecTeCTBOTO Ha NpeaocTaBsaHaTa 3akpuna.

Yactute ot [, KOUTO MMaAT 3HAYEHME 33 HACTOALLUA aHANU3, BKAKOUNTENHO C'bO6pa)KEHVIF|Ta, Ca, KaKTO cnepgBa:

() AnpekTusa 2011/95/EC Ha EBponeiickus napanameHT u Ha CbeeTa oT 13 gekemspu 2011 roguHa OTHOCHO CTaHAAPTM 3@ ONPEAE/IAHETO HA TPAXKAAHM Ha TPETU
ObPKaBU AN M@ 6e3 rpaskAaHCTBO KaTo /ML, Ha KOUTO e NpesocTaBeHa MeXAyHapoAHa 3aKpKUaa, 3a eMHHUA CTaTyT Ha BexaHuuTe AN Ha AnLaTta, KouTo
OTrOBaPAT Ha YCN0BUATA 3a CyBCUAMAPHA 3aKPWNa, KAKTO M 3a CbAbPMHKAHMETO Ha NpeAoCTaBeHaTa 3akpuna (npepaboteH Tekct), 8: OpuLmaneH sBecTHuk L 337/9,
20.12.2011 ., ctp. 9—26, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:337:0009:0026:BG:PDF.

KakTo e o6acHeHo B cbobpaskeHus (°0) u (51), AaHua, UpnaHgua n O6eanHEHOTO KPaacTBO He ca 06B8bp3aHKn OT NpomeHeHus TekeT Ha [IM, Tbit KaTo He ca yyacT-
Ba/M B MpuvemaHeto 1. MpnaHams u O6eaMHEHOTO KPancTBO NPOAbAKaBaT Aa ca 068bp3aHn ot [Aupektusa 2004/83/EO Ha Cvbeeta oT 29 anpun 2004 rogmHa
OTHOCHO MUHUMANHUTE CTaHAAPTU 33 NPU3HABAHETO M NPABHOTO NONOKEHUE Ha PaXKAaHWUTE Ha TPETU CTPaHM UK nuaTa 6e3 rpaxkAaHCTBO KaTo bexaHuu nnm
KaTo nLa, KOWUTO MO APYrU MPUYUHU Ce HYXKAAAT OT MEXAYHapOaHa 3aKpUa, KaKTO M OTHOCHO CbAbPXaHMeTO Ha npefocTaBeHaTa 3akpuna, B: OduumaneH
secTHuk L 304/12, 30.9.2004 r., http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:BG:HTML. [bpaBute 4neHK1, 068bp3aHKn OT npe-
paboTeHua TekcT Ha [iM1, 6axa 3a4bAKeHW [a BbBEAAT B CUA HALMOHANIHO 3aKOHOAATENCTBO, HEOBXOAMMO 33 cnassaHeTo i, Ao 21 aekemspu 2013 r. Mpepabo-
TEHWAT TeKCT Ha [ npasu peaunua CblecTBeHn npomenu B Jupektusa 2004/83/EO, Ho 3ana3Ba cbuiata GopMyanpoBKa Ha YneH 15, 6yKsa B) U CbOTBETHOTO My
CcbobparkeHue, BbNPEKM Ye cera NociefHOTO e C pasiMyeH Homep (cbobpaxkerue (35), no-paHo cbobpaskeHue (26)).

() Bk. Hanpumep Safe at Last? Law and Practice in Selected Member States with Respect to Asylum-Seekers Fleeing Indiscriminate Violence (Hali-Hakpas e
6esonacHocm? 3aKoH U NpaKTUKa B U36paHK AbpKaBK YNEHKM NO OTHOLWEHWe Ha nLa, Tbpcelmn yoexuue v barawm ot 6esornegHo Hacuaune), BKBOOH, tonu
2011 r., http://www.unhcr.org/4e2d7f029.pdf. B cbobpaxeHue (8) oT npepaboTeHus TekcT Ha [T e 0T6enA3aHo, He ,MexKay OTAENHUTE AbPXKaBMW YNEHKM BCe OlLLe
CbLUECTBYBAT 3HAYUTE/HW Pa3/IMUKA, CBBP3aHN C NPEOCTaBAHETO Ha 3aKpUaa U GopmMuUTe Ha Tasu 3akpuia‘“


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:BG:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:BG:HTML
http://www.unhcr.org/4e2d7f029.pdf
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CvobparkeHus

e CbobpakeHue (6). 3akntoueHnnTa Ha EBponeiickna cbBeT oT Tamnepe yToyHABaT [...], 4e NpaBMaaTa OTHOCHO
cTaTyTa Ha bexkaHel, 61 cieagano Aa 6b4aT AOMbAHEHM U C MEPKM 3a cybcuamnapHy Gopmm Ha 3aKpuaa, KOUTO
[a npea/arat CXO4EH CTaTyT HA BCAKO /IMLE, KOETO Ce Hy)KAae OT Takasa 3aKkpuia.

e CbobpakeHue (12). OcHoBHaTa LeN Ha HacToALLaTa AMPEKTUBA €, OT eAHa CTPaHa, 4a rapaHT1pa NpuaaraHeTo
OT AbPMKABUTE YNEHKM Ha 0BLLM KPUTEPUM 33 ONpeaesiaHe Ha MLATA, KOMTO PEaHO Ce HYXKAAAT OT MeXAyHa-
poAHa 3aKpuna, 1 OT Apyra CTpaHa, Aa rapaHTMPa MUHMMAHO HMBO Ha 06e3LLeTEHUSA 3a Te3M INLLA BbB BCUUKM
ObPYKABU YNEHKMN.

e CbobpaskeHue (33). Cnespa Aa ce yCTaHOBAT CbLUO Taka CTaHAAPTV OTHOCHO ONpPeAeneHNETO U CbAobPKAHUETO
Ha cTaTyTa Ha cybcuamapHa 3akpuna. CybcugmnapHata 3akpuaa 6u cieasano 4a A0MbAHU 3aKpuaaTa Ha bexka-
HUWTe, NpeaBuaeHa B YeHeBCcKaTa KOHBEHLMA.

e CbobpaskeHue (34). Heobxoammo e ga ce BbBeaaT 0bLM KpUTEPUK, Bb3 OCHOBA HA KOWUTO A4a Ce Npu3HaBa, ye
nmuaTta, nogann monba 3a mexayHapoaHa 3akpuaa, OTroBapaT Ha ycNoBUATa 3a cybcuamnapHa 3akpuia. Tesu
KpuTepuu cnespa Aa 6baaT onpegeneHn Ha OCHOBaTa Ha MeXAYHapOAHUTE 3a4b/IXKEHUSA, NPOM3TUYALLM OT
aKToBeTe 3a NpaBaTa Ha YOBEKa M Beye CbLUEeCTBYBALLMTE NPAKTMKM B AbPrKABUTE UYNEHKM.

e CbobpaskeHue (35). OnacHOCTMTE, Ha KOMTO M306LLO € U3N0KEHO HACEeNIEHUETO MM YacT OT Hace/lIeHNeTo Ha
eflHa AbprKaBa, 0BMKHOBEHO He NpeacTaB/iABaT camu no cebe cv MHAMBUAYANHM 3anaaxu, KOUTO moraT Aa
6baaT KBaAMOULMPaAHN KaTo TEXKKM NoceraTescTea.

UYneH 2, 6yKBa e)

,IMLLe, KOETO OTroBaps Ha yci0BMATa 3a cybcuamnapHa 3akpuaa“ o3Hayasa rpask4aHuH Ha TpeTa Abpikasa Uau
nmue 6e3 rpask4aHCTBO, KOETO HEe OTroBaps Ha yC/0BMATa 3a BerkaHeL, HO 3a KOeTO MMa CEPUO3HN OCHOBaHUA A4a
ce cMATa, Ye ako bbae nsnpateHo 0b6paTHO B HEroBaTa AbprKaBa Ha NPOM3X04, UK, B CyYait Ha nuue 6es rpax-
[aHCTBO — B AbprKaBaTa Ha NpeamnwWwHOTO My obuyaitHo npebrsasaHe, 61 BUNO M3/10KEHO Ha peasiHa ONacHOCT
OT TEXKKM NoceraTesicTBa NoO CMUCHAA Ha YneH 15, 1 No OTHOLEHWE Ha KOETO He ce npuaara YieH 17, naparpadm 1
M 2, N KOETO He MOXKe UK, Nopaam nogobHa ONacHOCT, He XKelae Aa NosyyM 3aKpuaaTta Ha Tasu Abpkasa.

YneH 15

TexkKuTe noceraTesiCTBa ca: a) CMbPTHO HaKasaHMe AN eK3eKyLus; an 6) nsTesaHme UM HeYOBELKO NN YHU-
3UTE/IHO OTHOLLEHMWE, UM HAaKa3aHWe, HAaIOKEHO Ha MOIMTEN B AbPXKaBaTa Ha MPOM3XOA,; NN B) TEKKM U INYHM
3aM/1axu CpeLLy *KMBOTa MM IMYHOCTTA Ha LMBUAHO AnLe nopaan 6e3ornegHo Hacuame B Clydail Ha BbOPbKEH
MEXKAYHapoL4eH UK BbTpeLleH KOHOMKT.

KoraTo B HacToALMSA aHaAM3 ce Npasu No3oBaBaHe Ha OCTaHanuTe Yactu ot [f1, Te ca U3/I0XKEHUN B CbOTBETHUTE
pasgenu.

YneH 78 ot [orosopa 3a pyHKLMOHUpaHeTo Ha EC (APEC) npegsuKaa, Ye Cbto3bT pasBuBa obLia NOAUTUKA B
obnactTa Ha ybexuuieto, cybcuamapHaTta 3akpuaa U BpeMeHHaTa 3akpuia, YMATO Len e 4a NpefocTaBu Nnoaxo-
AL CTATYT Ha BCEKM FPaXKAaHWH Ha TpeTa CTpaHa, KOMTO ce Hy}KAae OT MeXAyHapoaHa 3akpuaa. Ta3m noanTuka
TpabBa ga 6bae cbobpaseHa c HKeHeBcKkaTa KOHBeHUMA oT 28 toamn 1951 r. 1 ¢ MpoToKona 3a cTaTyTa Ha berxa-
HumTe oT 31 AHyapu 1967 r., KAKTO M C APYrUTE NPUIOKMMUN JOTOBOPMU.

B npepnoxkeHueTo cu 3a AN, npe3 2001 r. EBponeiickata KOMUCKUA U3pasun obwiaTta Luen Ha [MpeKkTueara:

XapTaTta Ha OCHOBHMTe NpaBa Ha EBponeicKkMA cbio3 nogyepTa NpPaBoTo Ha ybexuie B YneH 18. OT ToBa
MpeanoxeHne cneppa, Ye KPambrbJHUAT KAMbK Ha cucTemata Tpsbea Aa 6bae Nb/HOTO M BCeOHXBATHO
npunaraHe Ha *eHeBCKaTa KOHBEHLMA, AOMbJAHEHO OT MEpPKM, npegsaralim cybcuamapHa 3akpuna Ha
OHe3M NNLA, KOUTO He ca 0bxBaHaTM OT KOHBEHLMATA, HO KOMTO BCE MaK Ce HYXKAaAT OT MeXAyHapoaHa
3akpuna (3).

(%) EBponeiicka komucus, MpeanoxKeHne 3a AMPeKTUBa Ha CbBETa OTHOCHO MUHUMA/HWTE CTAaHAAPTM 33 NPU3HABAHETO U NPABHOTO MOJIOXKEHWE Ha rPAXKAAHUTE
Ha TPeTu CTpaHu uav anuata 6e3 rpaxkAaHCTBO KaTo BeXaHLM MU KaTo AnLa, KOUTO MO APYTY NPULMHM CE HYXKAAAT OT MeXAyHapoaHa 3akpuna, 12 centemspu
2001 r., COM(2001) 510 okoHu4aTeneH. JocTbnHo Ha: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0510:FIN:EN:PDF.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2001:0510:FIN:EN:PDF
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EBponeiickaTa KOMUCKA BHECE CBOETO NPea/IoKeHue 3a MPOMeHeH TeKCT Ha [l OTHOCHO NPU3HABaHETo 1 Npas-
HOTO MO/IOXKEHME Ha IMLATa, KOWUTO Ce HYXKAAAT OT MeXAyHapoaHa 3akpuaa, npes oktomepum 2009 r.(%)

Mpeanara ce, inter alia, Aa ce NOACHAT Ba*KHW KOHUENLMUK, KaTo ,,Cy6EKTU Ha 3aKpuaa“, ,BbTpellHa 3akpuaa“ u
,MIPUHAANENHOCT KbM OnpeAeneHa colMasnHa rpyna“ 3a Aa ce oCMrypu Ha HalMOHAAHUTE OpPraHM Bb3MOXHOCT
3a NO-CTPOro npuaaraHe Ha Kputepunte u No-6bpP30 naeHTMdMLMpPaHe Ha LA, KOUTO Ce HYXKAAAT OT 3aKpuna.

KomucumnaTa He npeanara HUKaKBU M3MEHEHMs Ha YsieH 15, bykBa B), Tbii KaTo ce cmATa, ye CJEU e gan TbaKysa-
TenHu Hacoku B Elgafaji (°), n ocBeH TOBa e 3aK/0UKI, Ye MaKap 06XBaTbT My Aa € MO-LUMPOK OT TO3M Ha YneH 3
ot EKMY, ToBa TbKyBaHe e Hait-06110 B cboTBeTcTBMe ¢ EKMY (°).

Mo3oBaBaHWATa Ha ,,‘-U'IEH” B HACTOALWMA NpaBeH aHa1N3 Ca N030BaBaHUA Ha pa3nope,u,6MTe Ha [[1, ocBeH Korato
€ NoCo4eHOo gpyro.

(*) Bxk. CbobuieHue 3a nevara IP/09/1552, Ha aapec http://europa.eu/rapid/press-release_IP-09-1552_bg.htm.

(%) CJEU (ronsam cbcTas), peweHue ot 17 despyapu 2009 r., Neno C-465/07, Meki Elgafaji u Noor Elgafaji cpewy Staatssecretaris van Justitie.

(°) EBponeiicka komucus, MpeanoxeHve 3a aupekTnea Ha EBponeiickua MapnameHT n Ha CbBeTa OTHOCHO MUHVMMANHUTE CTaHAAPTY 3a NPU3HABAHETO U Npas-
HOTO MONOKEHWE Ha rpaXkaaHUTe Ha TPETU AbPKaBM UAKM NULaTa 6e3 rpaaaHCcTBO KaTo /LA, Ha KOWTO e NpesfoCTaBeHa MexayHapoAHa 3aKpuna, ¥ OTHOCHO
CbAbPMKAHMETO Ha NpeAoCTaBeHaTa 3akpuna, 21 oktomspwm 2009 r., COM(2009) 551 okoHuaTeneH, O6AcHUTENEH MeMOpaHAYM, nap. 6.

[ocTtbnHo Ha: http://eur-lex.europa.eu/legal-content/BG/ALL/?uri=CELEX:52009PC0551.


http://europa.eu/rapid/press-release_IP-09-1552_bg.htm
http://europa.eu/rapid/press-release_IP-09-1552_bg.htm
http://eur-lex.europa.eu/legal-content/BG/ALL/?uri=CELEX:52009PC0551




[loaXxoa KbM Tb/IKYBaHETO

KaTto ce uma npeasua, ye CJEU Bce owe npeactom ga ce npomsHece No peanL,a OCHOBHU eneMeHTH Ha vneH 15,
OYKBa B), € HANOXKUTENIHO HAUMOHA/IHUTE CbAMM, HATOBAPEHM C Tb/IKYBAaHETO UM, 4@ UMAT NpeaBua, v Aa npunia-
rat nogxoga Ha EC 3a TbakyBaHe Ha 3akoHogatenctsoto Ha EC. Kakto CJEU nocoysa B ToYKa 27 OT pelleHneTo
Diakité (7), onpeaenaHeTo Ha 3HaYyeHWeTo M 06xBaTa Ha OCHOBHUTE efleMeHTH ,CNnefBa Aa ce OCblLecTBsABa B
CbOTBETCTBME C 0OMYAMHOTO MM 3HAYEHME B FOBOPUMMUSA €3MK, KaTO Ce AbPXKM CMETKA 3a KOHTEKCTa, B KOWTO
Te ce M3MOoA3BaT, 1 3a Lue/nTe, NpecieasaHmn oT npasHaTta ypeaba, ot KoATto ca yacT (deno C-549/07 Wallentin-
Hermann [2008] ECR 1-11061, Touka 17, u Jeno C-119/12 Probst [2012] EKNY, Touka 20)“.

MoaxoabT Ha CJEU e onumcaH KaTo CUCTEMEH MAK ,MeTa-TefleoNorMyeH” Noaxos, KOMTO ce cbCcpeaoToyaBa He
CaMo BbpPXy NpegMmeTa U LenuTe Ha CbOTBETHUTE pa3snopeadbu, HO U BbpXy NpeameTa M LeuTe Ha pexnma Ha
EC KaTo L0, KaTo ce NO30BaBa Ha CTaHAAPTUTE 3a NpaBaTa Ha Y0BEKa, CbAbpPKallM ce B XapTaTa Ha OCHOBHUTE
npasa Ha EBponeickmAa cbio3 (XapTaTa) M ocHOBOMoOAaralMTe LLeHHOCTU Ha opraHusaumaTa (8).

LianocteH nogxopa,

OT Bb3NpMeMaHeTo Ha FOpPHMA NOAXOZA C1Ie4Ba, Ye KOraTo Ce ThPCU Th/IKyBaHWE Ha OCHOBHM €1eMEHTU Ha YsieH 15,
6yKBa B), Te TpsAbBA fa ce pa3bupar KaTo CBbP3aHM MOMENKAY CH, @ He Aa Ce YeTaT 30 IMPAHO eauH OT Apyr. Takbs
NOAXOA rapaHTUPA XapMOHMSA C NOAX0AA, Bb3MNPUET N0 OTHOLWEHWE Ha OCHOBHUTE e/IeMEHTH Ha onpeaeseHNeTo
3a berkaHel, He Tpsabea aa ce 3abpassa, 4e NpaBoTo Ha EC Mma npeaymcTBo npes, HaLMOoHaIHOTO NPago.

KoHTeKCT Ha uneH 15, 6ykBa B) npu B3eMaHETO Ha peLleHUA BbB
BPb3Ka C M0/16M 332 MeXKayHapoAHa 3aKpuaa

B peweHneTo cm ot 8 mait 2014 r. no aeno C-604/12, HN cpewy Minister for Justice, Equality and Law Reform,
Ireland, Attorney General, CIEU noTBbpan cneaHoTo:

29. B uneH 2, 6yksa a) ot Aupextusa 2004/83 nunueTto, KOETO MOXe Aa Tbpcu cybcuamapHa 3akpuna, e
onpefeneHo KaTto BCEKM MPaXKAaHMH Ha TPeTa CTpaHa MK BCAKO nLe 6e3 rpaxaaHCTBO, KOETO He OTro-
BapA Ha yc/N0BMATA 3a bexKaHel,

30. M3non3saHeTo Ha AymarTa ,,cybcuamapHa“, Kakto 1 TEKCTBT Ha YieH 2, byksa a) oT Aupektusa 2004/83
MoKasBaT, Ye NpeaocTaBeHMAT OT cybcuamapHaTa 3akpuaa CTaTyT e npefdHasHadyeH 3a rpaxaaHuTe Ha
TPETU CTPaHU, KOUTO He OTrOBaPAT Ha U3UCKBAHMATA 3a NO/3BaHe OT CTaTyTa Ha bexaHel,.

31. OcseH TOBa OT cbobpaxkeHuna 5, 6 1 24 ot lupextmea 2004/83 cneaga, Ye MUHUMAIHUTE KPUTEPUM 33
npegocTaBaHe Ha cybcuamnapHa 3akpuna Tpabea ga No3BOAAT Aa Ce AOMbJHM 3aKpuaaTa Ha bexaHuuTe,
ypezeHa B YKeHeBCKaTa KOHBEHLMA, KaTO Ce ONpeaenaT AnuaTa, KOUTO PeasiHO Ce HYXAAAT OT MeXAy-
HapoAHa 3aKpuaa, U UM ce MPeasioXu noaxoasall cratyt (peweHue Diakité, C285/12, EU:C:2014:39,
Tou4Ka 33).

32. OT ropemnsioKeHOoTo e ACHO, Ye npeasuaeHata 8 Jupektmuea 2004/83 cybcmamapHa 3akpuna npeacra-
BNABA A06aBKa M AONbAHEHWE KbM 3aKpUIATa HA BerKaHuuTe, ypeaeHa B *eHeBcKaTa KOHBEHLMA.

(7) CJEU, pewenue ot 30 aHyapwu 2014 r., feno C-285/12, Aboubacar Diakité cpewyy Commissaire général aux réfugiés et aux apatrides.

(%) Hanpumep or Violeta Moreno Lax ‘Of Autonomy, Autarky, Purposiveness and Fragmentation: The Relationship between EU Asylum Law and International
Humanitarian Law’ (,,3a aBTOHOMHOCTTa, CaMOAOCTAaTbYHOCTTA, LieNecbobpa3HoCTTa v pa3apobaBaHeTo: Bpb3kaTa Mexay NpaBoTo Ha EC B o6nacTTa Ha y6exu-
LLLETO M MEXAYHAPOAHOTO XymaHuTapHo npaso”) B8 D. Cantor and J.-F. Durieux (eds.), Refuge from Inhumanity? War Refugees and International Humanitarian Law
(Y6exrcuwe om 6ezyoseuHocmma? bexcaHyume om eoliHume u mexdyHapodHomo xymaHumapHo rpaso) (Martinus Nijhoff, 2014 r.), ctp. 298.
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OT ToBa c/iesBa, Ye KoraTo pasmexnaT Aena 33 MeXAyHapoaHa 3aKpuaa, Cbauavuata 1 TpubyHanuTe Tpabea
NbpBO Aa pasrneaaTt Aa/v NIMLETO OTroBapsA Ha YC/l0BMATa 3a 3aKpWUia Ha b6exXaHuM. AKO OTrOBOPBT e oTpuLa-
TeseH, TpAbBa Aa ce pasrnesa Aanv ToBa NMLE OTroBapa Ha yCI0BMATA 3a cybcMaMapHa 3aKkpuaa no yneH 15,
bykBa a), bykBa 6) (°) unn bykea B). CbCcpesoTouaBaHeTo BbPXY YneH 15, bykBa B) He TpsabBa Aa BoAM A0 TOBa
cbanNMLLATa U TpubyHanuTe Aa npeHebpersaT No-WMPOKaTa pamKa Ha 3akpuna.

Korato gageHo nvue He OTroBapA Ha YCN0BMUATA 338 MeXXAyHapoAHa 3aKpua, HanpMmep nopagu U3KAUYBaHe,
BCe NaK MOXe Aa e Heobxoanmo ga ce Bzeme npeasug unieH 3 ot EKMY u, koraTo e noaxoaAwo, yneH 4 nunex 19,
naparpa¢ 2 ot XapTaTta (BX. cbobpaxkeHue (16) ot AM1).

Ponute Ha CJEU u ECtHR

CJEU oTroBapsa 3a ocurypaBaHe Ha efHAKBO Tb/KYyBaHe M npuaaraHe Ha npasoTo Ha Cbrto3a. 1o cunaTa Ha
yneH 267 ot APEC Toi e KOMNETEeHTEH Aa OTroBaps Ha BbNPOCKM OTHOCHO NpaBoTo Ha EC, nocTaBeHW OT HauMo-
HaNHW cbauaMwa (Npoueaypa 3a NOCTAaHOBABAHE HA NpeloAnLMaNIHN 3aKA0YEHMSA), KaTo NO TO3W HauMH CbabT
OCUTYpABA THJ/IKYBATE/HU peLleHUs.

CbrnacHo npouegypata no YneH 267 CJEU BCHLLHOCT HE NOCTAaHOBABA peLUeHMA NO CbLLEeCTBOTO Ha AenoTto. Cneg,
kato CJEU noctaHOBM Tb/KYBaHETO CU, A€N10TO Ce BPbLLUA B HALMOHANIHUA Cb/, 3@ pelleHne Bb3 OCHOBA Ha npe-
[OCTaBEeHOTO Th/IKyBaHe. PeweHusTa Ha CJEU nmart 3agb/ikutenHa cuna 3a gbprrasute uneHku (1°).

ECtHR nscnywsa UCKOBU MONBU UK KANbKU OT GU3NYECKM INLLA U 3aNUTBAHWUSA OT AbPXKaBM, KOraTo ce TBbPAM, ve
€ Ha/nLe HapyLUeHMe Ha NpaBoTo cbinlacHo EKIMY oT egHa OT YeTMpuMAaeceT 1 cefeMTe AbpPiKaBK, KOUTO ca CTPaHU
no KoHeeHuuATa. 3a pasnmka ot CJEU, ECtHR nocTtaHoBABa pelleHna No BHECEHUTE npes, Hero gena u, Korato e
HeobXxoAMMO, Te BKNOYBAT GpaKTUUYECKM KOHCTATaLMK. PelueHnaTa My MMaT 3a4b/IKUTEIHA CMAA 32 CTPAHUTE No
nckosaTa monba uau kanbata. B npoTmMBeH cnyyait peweHunsTa Ha Cbha Cy»KaT KaTo A0BOAM, KOraTo Nofo6HM
baKTM nnm npobaemu ca NOCTaBeHU Npes, CbAUAMLLLA U TPUBYHaNM.

(°) O6xBaTHT Ha uneH 15, 6yksa 6) e no-orpaHnyeH oT To3u Ha usieH 3 ot EKMY. Bxk. 3ak/itoueHune Ha reHepanHus agsokart no [eno C-542/13 M’Bodj cpewy Conseil
des Ministres, 17 vonu 2014 r.

(*°) 3a None3HM HaCOKM OTHOCHO OTMPABAHETO Ha NpeloAnLManHK 3anuTeaHua 4o CIEU BXK. MpenopbKu KbM HaLMOHANHWTE IOPUCAMKLMM OTHOCHO OTNPABAHETO
Ha npetoguumantmy sanuteanus (2012/C 338/01), |: OdnumaneH sectHuk C 338, 06.11.2012 r., gocTbnHKM Ha http://eur-lex.europa.eu/legal-content/BG/TXT/?ur
i=uriserv:0J.C_.2012.338.01.0001.01.BUL&toc=0J:C:2012:338:TOC. B:. cbLio Guide on preliminary references (YkasaHusa OTHOCHO NperoauLManHUTe 3anuTsa-
HuA), ny6ankysaHm ot IARL) Ha ye6caiita 1 npes 2014 r., 4OCTbNHM Ha www.iarlj.org.


http://eur-lex.europa.eu/legal-content/BG/TXT/?uri=uriserv:OJ.C_.2012.338.01.0001.01.BUL&amp;amp;toc=OJ:C:2012:338:TOC
http://eur-lex.europa.eu/legal-content/BG/TXT/?uri=uriserv:OJ.C_.2012.338.01.0001.01.BUL&amp;amp;toc=OJ:C:2012:338:TOC
http://www.iarlj.org/

YacT 1: EnemeHTUTE

1.1. PeanHa onacHOCT OT TeXKM noceraTtescrea

YneH 2, 6YKBa e) npasu npenpaTtka Kbm ,,peasiHa ONaCHOCT OT TEXXKWU NOCeraTesiCtBa, KaKTo Ca onpeaesieHn B YneH
15

CybcuamapHaTa 3akpuaa ce oTHacA A0 rpaxAaHu Ha TpeTa Abp)KaBa, KOMTO He OTroBapAT Ha yC/0BMATa 3a
6erKaHel, HO 3a KOUTO MMa CEePMO3HN OCHOBaHMA Aa Ce CMATa, Ye ako 6baaT M3npaTeHn obpaTHO B AbpiKa-
BaTa Ha nNpowusxog, buxa 6UAnN U3NOKEHM Ha ,,peanHa ONacHOCT OT TEXKM noceraTencTBa” (B. 4neH 2, bykea e);
npeauiueH yneH 2, byksa a)). LLlo ce oTHaca A0 HEOBXOAMMOCTTa OT CblLECTBYBaHE Ha CEPUO3HM OCHOBaHMUS,
AbPXKaBUTE YIEHKM MOraT [a NPeLeHAT, Ye e 3aJb/XKeHMe Ha MoMTeNA Aa NPeaoCTaBM BbB Bb3MOXHO Hali-Kpa-
TbK CPOK BCUYKM HEOBXOAMMM eneMeHTM B NodKpena Ha cBoATa monba 3a mexayHapoaHa 3akpuna. OT apyra
CTpaHa, 3a4b/IKEHNE Ha AbprKaBaTa YNeHKa e 3 OLLeHU, B CbTPYAHMYECTBO C MOINTENSA, €/IeMEHTUTE, CBbP3aHM
c monbarta (uneH 4, naparpad 1). leHepanHUAT agBokaT Sharpston otbensasa B 3aknto4eHNETO cu No CbeaAnHEHN
aena A, B u C(*) cnegHoro:

[n]poueckT Ha cbTpyaHMYecTBO No YneH 4, naparpad 1) ot AnpektneaTa 3a NpM3HaBaHETO He e CbaebHo
NpPon3BOACTBO. [10-CKOPO TOWM € Bb3MOMKHOCT 33 MOIUTENA Aa U3/I0XKM CBOETO CTAHOBULLE M A3 NPeACcTaBy
[lOKa3aTeNcTBaTa CH, a 33 KOMMNETEHTHUTE OpraHu — Aa cbbepat UHGOPMaLMSA, 4a BUAAT U YyAT MOUTENSA,
[a npeLeHAT NoBeAeHWETO My M Aa NOAJ0XKaT Ha CbMHeHWe ybeanTeNHoCTTa U NocaefoBaTeIHOCTTa Ha
nsnoxeHuneto. [lymarta ,CbTpyAaHMYECTBO” Npeanonara, Ye u ABeTe CTpaHW PaboTAT 3a NOCTUrAHETO Ha
esHa obuwa uen. Tasum pasnopenba AeNCTBUTENHO NO3BONABA HA AbPMKABUTE YNEHKM Aa U3KUCKAT OT MOJU-
TenAa ga npeacrasy GakTUTe M AOKas3aTecTBaTa B MOAKPeENa Ha cBoeTo MckaHe. OT ToBa obaye He c/iesBa,
Ye e B CbOTBETCTBME C UsieH 4 OT [iIMpeKTBaTa 3a NpM3HaBaHETO A4a Ce NpuaaraT U3MCKBaHMA 3a AOKa3BaHe,
B pE3y/NTaT Ha KOMTO Aa CTaHe MPAKTUYECKN HEBB3MOMKHO WM NPEKOMEPHO TPYAHO (Hanpumep BUCOKa
cTeneH Ha A0Ka3aHOCT KaTo A0KAa3aHOCT M3BbH BCAKAKBO OCHOBATE/NHO CbMHEHWE WM HaKasaTesNeH, Uau
KBa3MHaKa3aTe/IeH CTaH4apT) 38 MOAUTENA A4a NPeACcTaByM LoKas3aTeIcTBaTa B NOAKPENa Ha CBOETO UCKaHe
no [AunpekTueaTa 3a npusHaBaHeTo. [...] Korato obaue npeacraBeHaTa MHGOPMaLMA AaBa peasHu OCHOBa-
HMA @ ce NOCTaBM NoA CbMHEHWE UCTUHHOCTTA Ha TBbPAEHMATA Ha IMLETO, NoAaN0 Monba 3a ybexuue,
CbLOTO TPAbBa Aa NpeaoCcTaBu 3a40BOANTENHO 0BACHEHWE 33 NPeanoaraemMuTe HECbOTBETCTBUA.

EnemeHTHT ,peanHa onacHOCT” onpeaensa CTeneHTa Ha A0Ka3aHOCT, M3UCKBaHA 3a YA0B/NETBOPABAHE Ha yC/1o-
BMATa 3a cybcuamapHa 3akpuna (12). C gpyrv gymu, Toi 03HaYaBa CTeNeHTa Ha BEPOATHOCT CUTyaumATa Ha 6e3o-
rNeAHO HacuaMe Aa Nopaykaa TEXKKO NoceraTescTso.

Kbm momeHTa CJEU He e f;an TOYHO Th/IKYBaHe Ha MOHATUETO ,,peasiHa onacHoCcT”. Bbnpeku ToBa Tol e NoTBbPAMUI,
Ye BbB Bpb3Ka c uneH 15, 6ykBa B) cBbp3aHaTa camo c obLiata cutyaums B 4ageHa cTpaHa onacHoCT No NpuMHUMN
He e gocTaTbuHa (13). Bb3MOXHO e obave Aa CblUEeCTBYBaAT U3BbHPEAHW CUTYaLMK, B KOUTO 6e30r1eaHoTo Hacu-
e focTuUra To/IKoBa BUCOKO HMBO, Ye eAHO /INLEe Ce M3/1ara Ha peasiHa OnacHOCT CaMo Nopaan NPUCHCTBMETO CU
(*). B gonbaHeHMe KbM TOBa MOXe Aa ce NpUeme, Ye CTaHAapTbT 3a ,peasiHa ONacHOCT” He BK/1t0YBA OMacHOCTH,
KOWTO Ca Ha HMBOTO Ha 0BMKHOBEHA Bb3MOMHOCT W/IM Ca TO/IKOBA OTAa/iedeHu, Ye ca HepeanHu (*°). CteneHTa Ha
OMacHOCT, KOATO Ce M3WUCKBA Mo Tasu pasnopeaba, e onncaHa no-nogpobHo no-gony B Pasaen 1.3, besorneaHo
Hacunue” n Pasgen 1.6 ,TeKKM M IMYHK 3annaxmn”,

(1) 3akntoueHune Ha leHepanHua aaBokaT, CbeamHenn aena C-148/13, C-149/13 n C-150/13, A, Bu C, 17 tonn 2014 r., Touku 73 n 74.

(*?) Bk. uneH 2, 6yksa r) ot [I11, KOMTO U3WCKBA ,0CHOBATE/IHM OMaceHUA” 3a yA0BNETBOPABAHE Ha YC/NI0BUATA 3@ CTATyT Ha BexaHell,.

(%) Elgafaji, unTupaHo no-rope, 6enexka Nog NMMHUA 5, Touka 37.

() Mak Tam, Toukm 35 1 43. B Touka 36 CJEU cbLuo Taka 3an8aBa, ye uneH 15, 6yksa B) MMa CBOe COBCTBEHO ,,NPU/IOKHO none”, koeTo 61 TpabBano Aa 03Hayasa,
Ye Tol MMa 06XBaT, AOMBAHUTENEH NO OTHOLLIEHWe Ha NocodeHuTe B 6YKBU a) U 6) TexkkM noceratencrsa. Mo oTHoweHwue Ha Elgafaji o6aye B cbaebHOTO peleHmne
ot 28 toHu 2011 r. no geno Sufi and Elmi cpewy O6eduHeHomo kpancmeo, kanbm Ne 8319/07 n 11449/07, B Touka 226 ECtHR nocousa, ye ,He e ybeaeH, ye
4neH 3 oT KoHBeHUMATa, Taka KaKTo e TbiKysaH B N.A. cpewty O6eanHeHOTo KpancTeo [kanba Ne 25904/07, 17 roau 2008 2.], He npeanara 3awmra, CbnocTaBuma
¢ npeasuaeHata cbrnacHo [[AM]. Mo-cneuvanHo Toit 0T6€1A3Ba, Ye NparsT, ONpeaeneH oT ABeTe pasnopeabun, MoXKe, NpU U3KAUUTENHNU 0BCTOATENCTBa, Aa 6bae
[OCTUTHAT B Pe3yNTaT Ha CUTyaLMa Ha MacoOBO HAaCU/IME C TaKbB MHTEH3UTET, Ye BCAKO /UL, KOeTo Bble BbpHATO B CbOTBETHWA PEr1oH, Ad 6bae U3N0XKEHO Ha
OMacHOCT caMo NopaaM NPUCHLCTBMETO cU B Hero”. Cie,0BaTe/IHO B HACTOALLLATA BEPCUA € CbMHUTENHO, Ye YneH 15, Byksa B) HaAXBbPAA 3HaunUTeNHO obxBaTa Ha
4fieH 3, KaKTo e TbsKyBaH ot ECtHR 8 Sufi and Elmi.

(**) ECtHR, cbaebHo peweHwue ot 7 tonv 1989 r., Soering cpewy O6eduHeHomo Kpancmeo, xanba Ne 14308/88, Touka 88.
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EnemeHTBT ,TEXKKO NOcCeraTesicTBO” xapaKTepmsmnpa ecTecTBOTO M MHTEH3MBHOCTTA Ha HamecaTa B MpaBaTa Ha
yoBeKa; 3a Aa 6bAe Tasn Hameca CepuosHa, TA TpAbBa Aa 6bae ¢ AoCTaTbuyHa TexKecT. YneH 15 onpegens Tpu
KOHKPETHM BMAA NOCEraTesiCTBO, KOMTO CbCTaB/ABAT YA0BAETBOPSABAHE HA YC/I0BMATA 3a cybcuanapHa 3akpuna.
Hewo noseue, cybcuamapHa 3akpuaa He MoXKe Aa 6bae nNpeaocTaBeHa 3a BCAKAKbB BMA, MOCeraTenctso, Amc-
KPUMMWHaLMA AWM HapyLlaBaHe Ha NpPaBa, KOUTO AafeHO GpU3NYECKO ANLLe MOXKE Aa NPeTbpnK, a e4UHCTBEHO 3a
eflVH OT TpUTe BUAA TEXKKO NOCeraTesIcTBO, KOMTO YA0BNETBOPABAT KpUTepumTe Ha YnieH 15, byksu a), 6) nau B).

Mpenasua UenTa Ha HaCTOALWMA AOKYMEHT, TEKCTHT NO-40/y Ce CbCPeaoTo4aBa NPeauMHO BbpXy TEXKKUTE noce-
raTescTBa, Taka KaKTo ca AeduHMpaHM B UneH 15, bykBa B), CbIlaCHO KOWTO TEKKUTE MoceraTesicTBa ce CbCToAT
OT , TEXKKM W JIMYHM 3aM1axu CPeLLy KMBOTA MAN MYHOCTTA Ha UMBUIHO Anle nopaau 6es3ormenHo Hacuave B
CNy4yail Ha BbOPBKEH MEXKAYHAPOAEH UK BbTPELeH KOHOAUKT,

B Elgafaji, makap 4e He u3KA4Ba npunoKpueaHe, CJEU noTBbpiKAaBa, Ye noceratesncTBoto, AedUHUPaAHO B
uneH 15, 6yksa B), 06xBalla egHa No-obLLa ONacHOCT OT NoceraTesIcTBO OT AedUHMpaHaTa B UneH 15, 6yksu a) n
6) (*%). CbrnacHo ToBa cbaebHO pelleHMe ce maT Npeasua No-CKopo ,,3amn1axm CpelLy }KMBOTa UAU IMYHOCTTA Ha
LMBUIHO NLE”, OTKOIKOTO onpeaeneHn 4encTemns Ha Hacuame. OcBeH TOBa ako HMBOTO Ha 6e3ornegHo Hacuane
€ J0CTaTb4yHO BMCOKO, TE3M 3aM1axm MoraT Aa 6bAaT NpUChLLM Ha 06L,a CUTyaLMa Ha ,BbOPBIKEH MEXKAYHapOAeH
WK BbTpeLleH KOHPAMKT. Ha nocnegHo MACTO, pasriexaaHoTo Hacu/iMe B OCHOBATa Ha NOCOYEHUTe 3aniaxu e
KBannuoumumMpaHo Kato ,6e3or1eqHo", TepMMH, KOWTO Npeanonara, Ye HaCUMETO MOXKE A3 Ce Pa3npocTUpa Kbm
nvua 6e3 ornes Ha IMYHOTO UM nonoskeHue (V). OTaenHUTe enemeHTV Ha ToBa onpeaeneHue ca WaTenHo Aopas-
BUTU B C/IeABaLLMTE YACTM HA HACTOALLMA AOKYMEHT.

B fonbaHeHWe, BUAOBETE NoCeraTeNcTea, MOCOYEHW B KaTeropmumTe B UaeH 15, moraTt Ao onpegeneHa cTeneH ga
ce NPUMNOKPMBAT OT GAKTONOMMYHA IegHa TOYKa HE Camo NOMEXKAY CU, HO U C AeMCTBUA Ha NpecneaBaHe, KakTo
ca onpegeneHu B uneH 9 (*8). B TakbB cayyait e HeoHxoAMMO fa ce MMa NpeaBua NPMOPUTETHOCTTA Ha Npeaoc-
TaBAHETO Ha CTaTyT Ha 6exkaHel,, KoraTo ca M3Nb/IHEHW OCTaHa/MTe YCI0BMA No YneH 2, bykea r). CJEU noctaHo-
BABA, Ye useH 15, 6ykBa 6) CbOTBETCTBA MO CbLLECTBO Ha YneH 3 ot EKMNY (%°).

1.2. BbopbXKeH KOHPAUKT

dopmynnpoBKaTa, U3non3saHa B uneH 15, 6ykea B), € ,BbOPbKEH MEXKAYHAPOAEH UK BbTpeLleH KOHGANKT,

1.2.1. BbopbKeH BbTpelleH KOHPAUKT
3HauyeHMeTOo Ha TO3U TepMMH e nosicHeHo oT CJEU B Diakité. B Touka 35 CbAbT NOTBbPKAABA, Ye:

[...] unen 15, 6yksa B) ot Anpektnsa 2004/83 [...] ce Tb/KyBa B CMUCB/I, Y€ CbLLECTBYBAHETO Ha BbOPb-
YKEH BbTpelleH KOHGAUKT TpAbBa Aa 6bae NPM3HATO C Or/les NpuaaraHeTo Ha Tasu pasnopesnba, KoraTo
pefoBHUTE BbOPBKEHM CUAM HA AafleHa AbprkaBa ce cONbCKBAT C eAHa UAM NOBeYe BbOPDLIKEHW TPpynu
WAN KoraTo ce c6bCKBAT ABE UM MOBeYe BbOPbBKEHM rpynu, 6e3 aa e HeobxoaAMMO TO3N KOHPAMKT Aa
Moxe fda 6bae KBanMdULMpPaH KaTo ,BbOPBXKEH KOHPIMKT, KOWUTO HAMA MeXAyHapoaeH xapakTtep” no
CMMCBAA HA MEXAYHAPOAHOTO XYMaHUTAapHO NPaBo MU 6€3 MHTEH3UTETLT Ha BbOPbIKEHUTE CONMBCHLM, PaB-
HULLETO HA OPraHU3MPAHOCT HA HAIMYHUTE BbOPDBKEHU CUAN UM NPOABIKUTENHOCTTA Ha KOHOAMKTA A3
6baaT NpeaMeT Ha NpeLeHKa, OTAe/IHa OT Ta3u 3a CTEMEeHTa Ha Hacu/Me, CbLLeCcTBYBALLO Ha BbNpOCHaTa
TepuTopmA.

(%) Elgafaji, unTpaHo no-rope, 6enexKa Nog NMMHUA 5, Touka 33.

(*) Nak Tam, TouKa 34.

(*®) Bsk. uneH 9, naparpad 2 ot [il1, KOWTO CbAbPXKA HensyepnaTeneH CMUCHK Ha BUAOBETE MOCeraTescTBa, KOMTO MOraT Ja MpeacTaBnABaT npecneasaHe.
Bxk. BucAwWo aeno Ha CIEU, feno C-472/13, Andre Lawrence Shepherd cpewy ®edepanHa penybauka lfepmaHus.

(*°) Elgafaji, uutupaHo no-rope, Touka 28. Bx. cblo BUcALWO aeno Ha CIEU, feno C-562/13, Centre public d’action sociale d’Ottignies-Louvain-La-Neuve cpewy
Moussa Abdida, 3akntoueHune Ha feHepasHuA afBOKaT, NpeacTaBeHo Ha 4 centemspu 2014 T.
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ToBa Tb/IKyBaHe NocTura Age Hewa:

KpaTKko onpeaeneHvie — To AaBa KPaTKO onpegeneHne Ha BbOPbKEH BbTpeLleH KOHGIMKT (TakbB CblLLecTBYBa,
KOraTo ,,pejoBHMTE BbOPBKEHM CUAM HA AafeHa AbPrKaBa ce COABCKBAT C e4HA MU NOBEYE BbOPBIKEHU rPynu
nnu [...] ce cbnbeksaT ABe UAK Nosede BbopbxKeHu rpynu” (29)).

OTxBbpAsAHE Ha MOAXOAM OT TMMA Ha Te3n Ha MEeXAYHapOoAHOTO XymaHuTapHo npaso (MXM) — To u3puuyHo
OTXBbP/A ABa anTepHaTMBHU NOAX0Aa KbM onpegeneHuneto. OTXBbpaeHUTE NOAXOAM Ca ONMCaHU KaTo NOAXOA,
Ha MXI 1 noaxoa, NPy KOWTO Ce CcYMTa, Ye BbOPbIKEH BbTPELIeH KOHGIMKT CblLeCcTBYBa eAMHCTBEHO aKO KOH-
GANKTDBT e ¢ onpeaeneH UHTEH3UTET, B HEro y4acTBaT BbOPbKEHW CUM C ONpeaeneHo paBHULLLE Ha OpraHu3npa-
HOCT UAK e Cc onpeaeneHa NPOAbXKUTENHOCT. Tbil KAaTO NOCNEAHUAT € NO CblEecTBO noaxod Ha MXI, e pasymHo
Aa ce npueme, Ye CJEU oTxBbpas noaxoam ,,oT Tuna Ha MXM“ (22).

1.2.1.1. PasrpaHuuyeHue mexxay onpegensHe Ha BbOPbXKEH BbTpeLleH
KOH}NUKT U YyCTaHOBABaHE HA HABOTO Ha Hacuaue

Ot ocobeHo 3HayeHue 3a CJEU B Diakité e cbaunuuiata n TpubyHanuTe ga NpaBsaT oTAeNHa:
® MpeugeHKa Ha CbLLECTBYBAHETO HA BbOPBKEH KOHONUKT; U
® npeugeHKa Ha HUBOTO Ha Hacuaue.

CobluecTByBaHETO Ha BbOPBKEH KOHPAUKT e HeobXo4MMo, HO He AOCTAaTbYHO YC/IOBME 33 MPUBENKAAHETO Ha
uneH 15, byksa B) B AelicTeue. Mo OTHOLIEHUE Ha 0BLIMA PUCK 33 UMBUAHM Anua (22), uneH 15, Byksa B) ce npu-
BEX/a B AENCTBME €AMHCTBEHO aKO BTOpATa NpeuUeHKa pasKkpue, Ye BbOPbKEHUAT KOHGAUKT ce XxapaKkTepumsmnpa
¢ 6e3ornegHoO HacuIMe Ha TaKoBA BUCOKO HMBO, Ye CamuUTe LIMBUIHM INLLA CA U3NOXKEHM Ha PeasiHa OnacHoCT OT
TEXKW noceraTenctsa. Mopaau Tosa B TouKa 30 ot Diakité CJEU otbensnsBa:

OcBeH TOBa € Ba)KHO A3 Ce NMPUNOMHMU, Ye CbLLEeCTBYBAHETO Ha BbOPDBKEH BbTPELIEH KOHOAUKT MOXKe
Ja Josefe 40 NpenocTaBAHe Ha cybcuamapHa 3akpuia camo KoraTo cOnbCbUUTE MEXAY pefoBHUTE
BbOPBKEHN CUN HA JaAeHA AbPrKABA U e4HA UM NOBEYE BbOPBKEHN IPYNU UK MEXAY [iBE UAKN NOoBeYe
BbOPBKEHM FPYNM 6bAAT MPUETU, MO U3KAOYUEHME, 33 NOPAXKAALLM TEKKM U IMYHM 3aN1axXM CPeLLy K1BOTa
WA IMYHOCTTA Ha MOAUTENSA 3a CybcuAanapHa 3akpuaa, No CMUCbAA Ha YneH 15, 6yksa B) oT AupeKTnea
2004/83, Tbit KaTo cTeneHTa Ha 6e30r1eAHO Hacuane, KOATO MM XapaKTepusnpa, 40CTUra TOIKOBa BUCOKO
HMBO, Ye CbLUECTBYBAT CEPMO3HM U NOTBbPAEHN OCHOBaHMUA fa Ce CMATA, Ye LMBUIHO NLE, BbPHATO B
CbOTBETHATA CTPAHa UN EBEHTYAJ/IHO B CbOTBETHUA PErMOH, Nopaan camua GaKT Ha NPUCHCTBMETO CU Ha
TAXHATa TEPUTOPUA Ce M3ara Ha peasiHa ONacHOCT Aa NPETbPNY NOCOYEHUTE 3anaaxm (BXK. B TO3M CMUCHA
Elgafaji, Touka 43).

1.2.1.2. OcHoBa Ha onpeaeneHneTo

CJEU onwncea cBOeTO onpeaeneHune 3a BbOPbKEH KOHGIMKT KaTo OCHOBABALLO CE Ha ,,00M4alHOTO My 3HaYeHue
B rOBOPMMMUA €3UK, KaTO Ce AbPXKM CMETKA 33 KOHTEKCTA, B KOMTO TO Ce U3MO0N3BA, U 3a LeNnTe, Npec/ienBaHu ot
npasHaTa ypeaba, oT KoaTto e vacTt” (Diakité, Touka 27). Beue otbensizaxme, Ye Mo T03n HauMH CbabT NOACHABA],
ye Mo OTHOWeEHMe Ha YneH 15, bykea B) TpsabBa Aa ce Bb3npueme cneunduyeH nogxos Ha EC Kbm TbKyBaHeToO.

OuesngHo CJEU xenae ga nogyeptae, ye cbaumauvwata u TpubyHanute He TpabBa Aa ce CTpemAT Aa OTKasBaT
3aKpuna no yneH 15, 6ykBa B) Ha OCHOBAHMETO, Ye NPOTUYALLUTE BbOPBIKEHN CONBCHUM He yAoBneTBOpABaT
npara, M3McKBaH cbrnacHo MXI nan KOMTo 1 Aa e cbnocTaBUM Habop OT CTaHZAPTH.

B Touka 17 oT Diakité CJEU onucBa nbpBMsA BbMNPOC, Ha KOWTO TpAOBa Aa OTFOBOPM, KaTO CbCTOALL Ce OT [BE YacTu:
(i) ;anu cblecTByBaHETO Ha BbOPBIKEH BbTpelleH KOHPNMKT TpAbBa Aa ce NpeLeHABa Bb3 OCHOBA Ha KPUTEPUM,

(%) Diakité, umTmpaHo no-rope, 6enexKka nog MHua 7, Touka 28.
(?*) NaK Tam, Toyka 21.
(2) Bxk. cbLo Pasgen 1.6.10THOCHO cneuuduuHmua puck u Pasgen 1.6.20THOCHO KOHUENUMATA 3 ,MOABUMKHA CKana“,
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ycTaHoBeHu oT MXIT; u (ii) ,ako cny4anT He e TaKbB — KaKBW KpuTepun TpabBa Aa ce M3Non3BaT Npu nNpeLeHKaTta
33 CbLLECTBYBAHETO HA TaKbB KOHPAMKT [...]“

1.2.1.3. MpunaraHe Ha onpeaeneHueto Ha CJEU

CJEU paBa AceH oTpuuaTtesieH oTroBop Ha (i), Ho wo ce oTHaca go (ii), Tol He NpaBM HMLLO NOBeYe OT TOBA Aa
npeanoxKm CBOETO MHOTO KpaTKo onpeaefieHne Ha roBopummMA e3nK. B pe3ynTat Ha ToBa € OCTaBEeHO Ha Cbau-
NvlLaTa M TpubyHanuTe Aa aHanAusMpart Uu/uav M3non3saT TOBa onpeaeneHune B npakTnkata. OnpeaeneHneTo Ha
CJEU onpegeneHo e no-wMpoKo oT ToBa Ha MXI 1 61 Morno fa BKAKOYBA, HAaNnpUMep, BbOPbXKEHN CONBCHUN,
NpPou3TUYaLLM OT HAPKOBOMHM B HAKOM AbpPKasK oT JlaTuHcKa AmepuKa (23). CbOTBETHO, B 3aBUCUMOCT OT CUTYa-
LuMATa B AbprKaBaTa, Ha CbauAuLLaTa U TpMbyHanuTe BCe Nak MOXKE [a Ce Ha/oXKM B onpeaeneHn obcToAaTencTea
03 pelwaT Aann CbLecTBYBa BbOPbKEH CONBCHK MO CMUCHAA, onucaH oT Cbaa. Hanpumep, 6yHTOBE M BbCTaHMS,
Nnpu KOMTO KaTo LAN0 UAK NPeaMMHO INNCBA BCAKaKBa ynotpeba Ha opbiKue, He Buxa ya0BAeTBOPUAN YCIOBK-
ATa. YnoTpebaTta Ha opbKMa cama no cebe cM MoXKe Aa He e A0CTaTb4yHa, OCBEH KoraTto e ynotpeba B pamKkute Ha
WU OT BbOPDBXKEHM FPynn. EAMHCTBEHO CbLLECTBYBAHETO Ha BbOPBKEHWU FPYNN MOXKe Aa He e A0CTaTbyHO, akKo,
Hanpumep, Te3n rpynu B AeMCTBUTENIHOCT He ynoTpebsBaT opbKua. Heobxoammo we 6bae Cbllo Taka AoKasa-
TENICTBO 3a cONbCHUM (T.e. boeBe) MexXAay TAX UNM MEXKAY BbOPbKEHA rpyna U CUNTE Ha AbprKaBaTa.

1.2.1.4. Tpnabsa ga uma gBe Unu nNoBeyve BbOPBHIKEHU rpynu

Onpepgenexneto Ha CJEU m3rnexaa M3KAOYBA CUTYaLMsA, B KOATO CbLLECTBYBAa CaMO eAHa BbOpbXKEHa rpyna,
KOATO e B CONBCHK C HAaceNeHMETO KaTo UA/O0, BbMPEKM Ye B 3aKatodeHneTo cv no Diakité TeHepanHUAT agBokat
Mengozzi (KakTo U AnenaTMBHUAT cba, Ha AHrauna B QD (Mpak)) (**) npenopbyBa Aa ce o6xBaHaT U TakMBa CUTYa-
umnn. Takaea cuTyaums, obaye, MOXKe Aa ce CpeLla CPaBHUTENHO PALKO.

1.2.2. BbopbXKeH MeXayHapoaeH KOHPAUKT

B Diakité CJEU He ce cTpemu Aa dade onpefeseHune Ha ,BbOpPbXKeH mexayHapogeH KoHOAUKTY, obaue, npu
paBHU yc10BUA C 06OCHOBKATa My MO OTHOLLEHWE Ha ,,BbOPBIKEHUA BbTPELleH KOHOAUKTY, BU U3rnexkaano, ye u
npw onpeaeneHneTo Ha To3M TEPMUH TpabBa Aa ce n3non3ea 0b6MYalHOTO My 3HaYEHWE B TOBOPUMMUS €3UK U He
TpsbBa f4a OTroBapsa Ha Npara, Ha/IoXKeH OT MeXAYyHapoAHOTO NyBANYHO NPaBo. BbNpeKkn ToBa e BePOATHO (KaKTo
1 npu MXM) ga cbliecTByBaT CMTyaL MK, B KOUTO AafleHa AbpyKaBa ce HAMMPA e4HOBPEMEHHO B CbCTOSHME Ha
BbOPBIKEH BLTPELIEH U MEKAYHAPOAEH KOHDIMKT.

1.3. be3ornepHo Hacunue

,B€e30rnegHoTo HacuaMe” e CBbP3aHO C U3TOYHMKA HA KOHKPETHUSA BUA TEKKO MOCEraTesIcTBo, MAEHTUPULMPAH B
uneH 15, 6ykea B). Tbi1 KaTo LienTa Ha Ta3u pasnopeaba e ga ce npeanoxKu (cybcuamapHa) 3akpuna Ha LMBUAHUTE
/ML, KOMTO CTPaZaT OT Noc/eguumTe Ha BbOPbKEH KOHDINKT, 3HAYeHWETO Ha ,,6e30r1eaHo Hacunme” Tpsbea aa
ce Tb/IKyBa B NO-LUMPOK CMUCH/I.

MoTpebHOCTUTE OT 3aKpUaa Ha KOHKPETHO LMBUIHO HaceneHue B AaZleHa AbprKaBa Uu eaAnH OT HEMHUTE peru-
OHU He TpsabBa Aa ce onpeaensaT NocPeaCcTBOM TeCEH NOAX04 Ha AePUHUPAHE Ha TePMUHUTE ,6e30rneaHo” nau
,Hacunne", a ypes BHMMaTENHA M UANOCTHA NpeueHKa Ha GaKkTUTe, CbYeTaHa CbC 3a4b160YEH M TOYEH aHa/IM3 Ha
HMBOTO Ha HAaCcKUAUE, C OFNef, Ha eCcTecTBOTO M CTEMEHTA Ha HacuIMeTo.

(%) C. Bauloz, ‘The Definition of Internal Armed Conflict in Asylum Law’ (,,OnpedeneHuemo Ha 8bOPbIEH 8bmpeweH KOHpAUKM 8 3aKoHoAamencmeomo 6
obnacmma Ha npedocmassaHemo Ha ybexcuwe”), Journal of International Criminal Justice (2014), ctp. 11; C. Bauloz, ‘The (Mis)Use of IHL under Article 15(c) of
the EU Qualification Directive’ (,(HenpasunHomo) usnonssaHe Ha MXI1 o uneH 15, bykea 8) om Jupekmusama omHOCHO npu3HasaHemo Ha EC”), 8 D. Cantor
and J.-F. Durieux (eds.), uMTupaHo no-rope, cTp. 261.

(**) AnenatuseH cbg, (O6eanHeHo KpancTso), QD (Mpak) cpewy Secretary of State for the Home Department [2009] EWCA Civ. 620, Touka 35.
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1.3.1. OnpeaeneHune Ha CJEU 3a 6e3ornegHo Hacunue

B cbaebHoTO peweHue no Elgafaji CJEU noctaHOBABa, Ye TepMUHBT ,6e€30r1egHO” npeanonara, Ye HaCUAMETO
,MOXe A3 ce pa3npocTMpa KbM auLa 6e3 ornes Ha IMYHOTO UM MNONoNKeHne" (%),

CJEU noguepTaBa ,,u3BbHpeaHaTa CUTyaLmMA”, KoATo e HeobxoaMMa, 3a a MOXKe YeH 15, bykBa B) Aa ce npunara
KbM LUMBUIHUTE LA KaTo Uano. B Touka 37 ot Elgafaji CoabT NOACHABA, Ye, 32 Aa CTaHe TOBa:

[...] cTeneHTa Ha XapaKTepPU3NPALLOTO NPOTUYALLUA BbOPBKEH KOHOAUKT 6e3orneaHo Hacuaume ... [Tpabea
[a [OCTUTHE] TONKOBA BUCOKO HUBO, Ye Aa Ca Ha/nLe CblLeCTBEHM OCHOBAHMA Aa Ce CMATA, Ye LMBUIHO
Nvue, BbPHATO B CbOTBETHATA CTPaHa MM eBEHTYa/IHO B CbOTBETHUA PErnoOH, Nopaau camua GaKkT Ha
NPUCBHCTBMETO CU Ha TAXHATA TEPUTOPUA Ce M3/1ara Ha peasiHa OMACHOCT Aa NPEeTbPNU TEXKKUTE 3anaaxu,
nocoyeHu B uneH 15, byksa B) oT lMpeKTnBaTa.

1.3.2. HauyuoHanHa cbgebHa npaKTUKa

OT BpemeTo Ha pelweHueTo no Elgafaji Hacam, BMecTo Aa ce onuTaT Aa AePUHMpPAT AONBAHUTENHO NOHATUETO,
HaUMOHANHUTE CbAUANLLA M TPUDYHAM ce ONUTBAT Za ONpeaensaT NoKasaTe/M 3a HEroBOTO eCTeCTBO U CTeneH
(k. YacT Il, Pasgen 2.2 no-gony). TpubyHansT Ha O6eANHEHOTO KPaaCTBO OT No-ropHa uHcTaHuma (UKUT) 3aa-
BABa, Ye 6oMbapaANPOBKUTE U NPECTPENKUTE:

morat Aa 6bAaT NPaBMAHO pas3riexaaHn KaTto besornieaHn B CMUCH, Ye, MaKkap Aa € Bb3MOXHO Aa umat
KOHKPETHW UM 06K Lenn, Te HensbeskHo M3narat [Ha onacHocT] 06MKHOBEHOTO LMBUAHO ANLE, KOETO
Ce OKae Ha MACTOTO Ha TOBa, KOETO € OMMCaHO B apryMeHTUTE KaTO CbMbTCTBALM LLETU. Bb3MOXHO e
n3bpaHuTe cpeactsa Aa 6baaT 6ombU, KOMTO MoraT Aa 3acerHat U Apyru, OCBEH LenTa, Uan NPecTpesku,
KOWTO BOAAT A0 NO-MaabK, HO BCE NaK peasieH PUCK OT CbNbTCTBALLM LWeTh (°).

Mo oTHoweHWe Ha obwwmTe uenm, UKUT gaBa Kato npumep 13byxBaHeTo Ha BOMOBM Ha OXKMBEHU MeCTa, KaTo
nasapu Wau MecTa 3a NPOBEXAaHe Ha PeUTMO3HM LEeCTBUA UK cbbupanusa (¥). Mpu TbaKyBaHETO Ha pelue-
HueTo no Elgafaji, ®epepanHuaT agMUHUCTPATUBEH CbA, Ha fepmaHua (PAC) cTura 4o 3aK/1tOYEHUETO, Ye He e
HeobxoAMMO fa ce onpegens Aann aKTOBeTe Ha Hacuaue NpeacTaBAABaT HapylleHWe Ha MeXAYHAapOoLHOTO
XYMaHWTapHO NPaBo, Tbil KAaTo UAeATa 3a Hacuve, usnonssaxa B [iM, e WMpoko dopmynunpaa (). B HaymoHan-
HaTa cbaebHa NpaKTMKa ce NPOoBeXKAa 3HaUYUTENIHA ANCKYCHA OTHOCHO CTEMeHTa, B KOATO TPAOBa fa ce B3eMa Nnog,
BHMMaHMWE HENPAKOTO BAMSAHUE Ha 6e30rnegHOTo Hacuame.

[bp:KaBHMAT cbBeT Ha PpaHLMA NOCOYBa HaNaZeHUATa U HEMNpaBAUTe CpeLly MParkKAaHUTe U NPUHYAUTENHOTO
pascenBaHe Ha HaceNeHMEeTO KaTo Bb3MOMXKHM XapaKTEPUCTUKM Ha Be3ormesHo Hacuame.” Tesmn xapakTepucTmKm
Ca y40BNEeTBOPEHM, KOraTo MONUTENAT e TpABBaNo Aa NbTyBa Npes 0baacT Ha AdraHUCTaH, 3acerHaTi oT TakoBa
Hacunue (*°); 3a npeueHKaTa He e BUNO HeoBXoAMMO Aa ce aHanM3npa obliaTa CUTyauma Ha HaLMOHANHO pPaB-
HULLE, @ caMo CboTBeTHUTE obnacTu (31).

B ABe peweHna AGMUHUCTPATUBHUAT Cba Ha PenybivKka CnoBeHUA nocoysa cieaHuTe GpakTopu, KOUTO TpAbBa
fa 6baat B3eTU Nog BHMMaHWe Npu NpeueHsBaHe Ha HMBOTO Ha HAaCU/IME: CMBbPT U HapaHABaHUA cpea, UMBUA-
HOTO HaceneHue B pe3ynTaT Ha BUTKM, BKAKOYUTENIHO Bb3MOXKHA BpeMeBa AMHAMMKA Ha Bpoa Ha CMbPTHUTE CAy-
Yyau M HapaHABaHMATa, BPOI Ha BLTPELIHO pasceNeHuTe MLa, OCHOBHM XYMaHUTapHU YCN0BUA B LLEHTPOBETE 3a
pasceneHun Mua, BKAYUTENHO CHabasABaHe C XpaHa, XMrueHa U 6e30nacHoCT, U CTeneH Ha ,,NPoBan Ha AbpiKa-
BaTa“ B rapaHTMPAHETO Ha OCHOBHa maTepuanHa MHOPACTPYKTYpa, pes, 34paBeonasBaHe, cHabaaBaHe ¢ XpaHa,
nuTeiHa Boga. AOMUHUCTPATUBHUAT Cbf, U3THKBA, Ye 3aliUTeHaTa CTOMHOCT BbB BPb3Ka C YneH 15, bykBa B) He e

(*) Elgafaji, uutupaHo no-rope, 6enexkka nog AMHUA 5, Touka 34.

(%) Upper Tribunal, Immigration and Asylum Chamber (O6eguHeHo kpancTtso) (TpubyHan oT No-ropHa UHCTaHUMs, CbCTas 3a CNOPOBE BbB BPb3Ka C YOEeXMLLETO
v umurpaumnTa (ObeguHeHo KpancTso), pelweHue ot 13 Hoemspm 2012 ., HM u dpyau (4neH 15, 6yksa B)) Mpak CG cpely the Secretary of State for the Home
Department, [2012] UKUT 00409(IAC), Touka 42.

(¥) Nak Tam.

(%) Bundesverwaltungsgericht (fepmanus), cbaebHo pewerue ot 27 anpun 2010 r., 10 C 4.09, ECLI:DE:BVerwG:2010:270410U10C4.09.0, Touka 34

(%) ObpskaseH cbeeT (GpaHuma), pewenue ot 3 toam 2009 r., Ne 320295, Office Frangais de Protection des Réfugiés et Apatrides cpewy M. Baskarathas, Ne 320295.
(3°) CNDA (PpaHums), pewwenue ot 11 avyapu 2012 r., M. Samadi Ne 11011903 C.

(31) CNDA (PpaHums), pewenve ot 28 mapt 2013 r., M. Mohamed Adan Ne 12017575 C.
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npocTo ,,0LeNABaHeTO” Ha InLaTa, Thpcelly ybexulie, HO CbLLO Taka 1 3abpaHaTta 3a HeYoBeLLKO oTHacAHe (32).
BbpxoBHUAT Cba, Ha CnoBeHMA peLun, ye Tesn GpakTopwm ca ,npaBHO 3Hauummn” (*3).

1.3.3. BKBOOH

MonobHo Ha ToBa, cnopepn, pasbupaHeTo Ha BKBOOH TepmuHbT ,,6€30reaH0” 0b6xBalla ,,aKTOBE Ha Hacu/ue,
KOWTO He Ca HacOYeHM KbM KOHKpeTeH 06EeKT WM /iMLe, KaKTO M aKTOoBE Ha Hacuaue, KOUTO Ca HacCOYeHU KbM
KOHKpeTeH 06eKT Uau nLe, HO NocaeamumTe OT KOMTO MoraT Aa HaBpeaaT Ha apyru” (34).

1.3.4. TunuuyHu popmu Ha 6e3ornegHo Hacuame B cay4yam Ha
BbOPb}KEH KOHPAUKT

EctectBOTO Ha HacuaMeTo Moxe aa 6bae eauH OT OCHOBHMTE GaKTopW Npu onpeaensHe Ha ToBa Aanu TO
nsrnexpa 6esornegHo. MpumepuTte 3a TakMBa aKkToBe Ha 6e30rnegHO HacuAMe MoraT 4a BKAKOYBAT: rosiemu
60MbapaAMPOBKM CpeLly onpeaeneHa e, Bb3aylwHn 60mMbapanMpoBKM, NapTU3aHCKM HanaAeHus, LWeTK, CbibT-
CTBALLM MPEKU WAK CAyYaliHM Hana4eHWA B rPaACcKM KBapTanu, obcaga, M3ropeHa 3ems, CHalnepucTu, oTpsaam
Ha CMbPTTa, Hana4eHuA Ha 06LLEeCTBEHN MecTa, rpabeskun, 3nosi3BaHe Ha MMMNPOBU3MPAHKN B3PUBHM YCTPOICTBA
W T.H.

1.3.5. PonATta Ha HacMAMeTo, HaCOYEHO cpeLyy onpeaeneHa uen

B KOMIKOTO No-rosiAma cTeneH npeLeHKaTa Ha ecTeCTBOTO Ha HAaCW/IMETO NOKas3Ba, Ye CbOTBETHOTO /inLe e 6uno
M 6u 6MNo XKepTBa Ha HamageHWe cpelly onpedesieHa Les, ToNKosa no-6autenHu Tpsbsa aa 6baaT Ccban-
/MuaTa 3a ToBa 4anM TOBa /vLe B AEWCTBMTENHOCT OTrOBaps Ha yC/l0BMATa 3a 3aKpuia Ha 6esaHum, a He 3a
cybcmamapHa 3akpuna. Obade, BbB BCEKM Cydald, HAMa NPUYMHA Aa He ce B3ema MNpeasus HaCUIMEeTo cpeLlty
onpegaesieHa Les, KOrato ce aHa/iM3npa HMBOTO Ha 6e30rieaHo HacuiMe B CbOTBEeTHaTa 06/1aCT MM PErvoH Ha
AbpkasaTta. HacunmeTo, HacouyeHo cpeLly onpeaesneHa ues, 0bxsBalla KakTo KOHKPETHOTO, Taka M 06LL0TO Hacou-
BaHe: HAKOM aKTOBE Ha Hacu/IMe, MaKap M HaCOYEeHM CpeLly onpeaesieHa Les, MoraT 4a HaBpeaaT Ha 3HaYuTeneH
6poii umsuaHKM nua (*).

JonbaHUTeNEH aHA/M3 Ha HAYMHUTE 33 NPUCTbMNBaAHE KbM NpeLleHABaHEe HAa HMBOTO Ha 6e3orneaHo Hacuave e
npeacraseH B Pasgenun 2.2 1 2.3 Ha Yacr Il.

1.4. NMopagu

CybcuamapHa 3akpuaa no uneH 15, byksa B) ce NpeAoCcTaBs Ha BCAKO /IMLE, 38 KOETO MMA CEPUO3HU U NMOTBbPAEHU
OCHOBaHMA Aa Ce CMATa, Ye aKo 6bae u3npaTeHo 06paTHO B HErOBaTa CTPaHa Ha Npou3xos, 61 6MN0 U3N0XKEHO
Ha peasiHa OMaCHOCT OT TEXKKM U IMYHM 3aM1aXM CPeLLy }KMBOTa UAM IMYHOCTTA My Nopaamn 6e3orneaHo Hacuave.
KNo4yoB enemeHT npu onpeaensHeTo Ha NPUYMHHO-CNEACTBEHA BPb3Ka € HMBOTO Ha ToBa Hacuaume (*°). Kato
ce uma npeaBuz LWMPOKOTO onpeaeneHne Ha 6e30rnefHoTO Hacuane, U3UCKBAHETO 3a MPUYMHHO-CNeACTBEHA
006YCN0BEHOCT He c/ieflBa Aa Ce npusiara B TeCeH cMUCH. MocneanumTe oT 6e30rnefHOTO HacuIMe moraT Aa ca
KaKTO KOCBEHW, TaKa v npeKkun. KocBeHuTe NocneaunLy OT aKTOBETE Ha Hacu/Me, KaTo Mb/IeH CPMB HA 3aKOHHOCTTA
1 06LLEeCTBEHMA pes, B Pe3yNTaT Ha KOHPIMKTUTE, CbLLo TPA6Ba Aa ce B3emaT NpeaBuz 40 ONpeseneHa CTeneH.

(32) ABMMHKCTPaTUBEH CbA, Ha CnoseHus, pewenus ot 25 centemspu 2013 1., | U 498/2012-17 n 29 avyapm 2014 . | U 1327/2013-10.

(%) BbpxoBeH cba Ha Penybavka Cnosenus, pewenue ot 10 anpun 2014 r., | Up 117/2014.

(3*) BKBOOH, Hait-Hakpas B 6e30nacHocT, 6enexka nog nmuua 2, ctp. 103.

(3*) HM u dpyau, umtnpaHo no-rope, 6enesxka nog AMHUA 26, Touka 292.

(3¢) Bxk. H. Lambert, ‘Causation in International Protection from Armed Conflict’ (,lTpudyuHHO-cIeOCMBEHA BPB3KA 8 MEXOYHAPOOHAMA 3AKPUAA OM 8bOPbLHEH
KoHgpaukm*), 8 D. Cantor and J.-F. Durieux (eds.), uMTupaHo no-rope, ctp. 65.
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TpabBa M Aa ce cumMTa, Ye NPECTbMHU AeAHUA, HAaCTbNUAW B pe3ynTaT Ha CPUB Ha 3aKOHHOCTTA M 0bLecTBEHMSA
pea, v ApYyr1 KOCBEHU nocsieanum oT 6e30rnesHoTo Hacuave npeacTasansaT 6e3orieaHo Hacuane No CMUCHAA
Ha uneH 15, bykea B)?

Mpe3 2008 r. PAC Ha lepmaHuma pelin, Ye NPeCcTbNHO HACUANE, KOETO He e U3BBPLUEHO OT eAHa OT CTPaHUTe B
KOHdNMKTaA, TpAOBa Aa ce B3ema nNpeaBua Npu NpeLeHABaHE Ha eCTECTBOTO Ha TEXKKUTE U IMYHM 3aMNaxm cpeLly
unBoTa unm anyHoctra (*7). Cnopen PAC ,,06WwmTe 3an1axm 3a }KUBOTA, KOUTO Ca NPOCTO NOC/eANLA OT BbOPbIKEH
KOHQAMKT — HanpuMep Ypes Npom3TMYaLL0 OT KOHONMKTA BAOLWABaHe Ha YCNoBMATa HA cHabaaBaHe — He moraT
[a 6baaT BKAOYEHM B NpeLLeHKaTa Ha cTeneHTa Ha onacHocT” (*8) u cnefoBaTelHO He NpeACcTaBaAABaT 3anaaxa no
cMKUCbAa Ha YneH 15, 6yksa B). Mpe3 2010 r. UKUT noTebpaM, Ye obuwiata NpecTbnHOCT, KOATO NPUYMHABA Bpeaa
C HeobxoaMMaTa CTEMEH Ha TEXKEeCT, MoXKe Aa bbAe nocnegmua oT BbOpbXKEH KOHPAUKT, KOraTo ca HapyLleHu
HOpPMaNHUTe pasnopenbu Ha 3aKOHHOCTTA U peaa. CeprMo3eH CPMB Ha 3aKOHHOCTTa M 0BLLECTBEHMA pes, KOMTO
No3BO/IAIBA aHaPXMA U NPECTbNHOCT, NOPOANIN NOCOYEHUTE B UNeH 15, bByKBa B) TEXKKM NOCEraTesicTBa, MOXe Aa
fosege fo 6e30rnefHO HacUAMeE OT IegHa TOYKA Ha NOCAeAMLMTE, MAaKap U He 3a4b/IKMTENHO OT IegHa ToYKa
Ha uenTa (*). HeobxogMmo e ga cbluecTByBa AOCTaTbYyHA NPUYMHHO-CNEACTBEHA 0OYCI0BEHOCT MEXKAY Hacuan-
€70 U KOHONMKTA, 06aye He e 3a4b/IKUTENIHO HeobXoaMMOo be3orneHOTO HacuaMe, 3acArallo LMBUAHM LA, Aa
€ NPSAKO NPUYMHEHO OT yYacTBalmTe B KOHOAMKTa 6oium (°). Mo noaobeH HauMH dbpsKaBHUAT CbBeT Ha PpaH-
uma (*) n ObprkaBHUAT cbBeT Ha HugepnaHama (*?) ca NoCTaHOBUAM, Ye KOCBEHUTE NOCAEAMLM OT BbOPbKEHUTE
KOHPNMKTU TpAbBa Aa ce B3eMaT nog, BHUMaHMe.

Cbwo 1 BKBEOOH nogyepTtaBa B TOBA OTHOLIEHME, Y€ CPMB HA 3aKOHHOCTTA M 0BLWECTBEHUA pes B pe3yaTaT Ha
6e30rn1egHO HacMAMeE AN BbOPbBKEH KOHOAMKT TpAabBa Aa ce B3ema npensua. MNo-cneumanHo U3TOUYHMKDBT, OT
KOMTO Npounsnusa 6e3orneaHOTo Hacuame, e 6e3 3HadeHue (*3).

Bce ouwe He MoXKe ga ce nNpeasuan Aanv HOBUAT U WMPOK NOAX04 KbM MOHATMETO BbOPbKEH KOHPNKT, Bb3-
npuet ot CIEU B Diakité, we noseae v A0 NO-LIMPOKO NpMeMaHe, Ye KOCBEeHUTe nocneanum ot 6esorniegHoTo
Hacu/Me morat Aa npeacTtasniasat 6e3or1eQHo HacKMAMe Mo CMUCHA Ha YneH 15, 6yksa B).

1.5. UwusBunHo nuue

1.5.1. UHausmayaneH obxsat Ha uneH 15, 6yKsa B): orpaHuUueH Ao
LMBUNAHM LA

JlornyHo e, 4ye HeoHX04MMO NpenBapPUTENIHO YCIOBME, 33 Aa MOXKE e4HO MLe Aa Ce Bb3MN0A3Ba OT 3aKpuaaTa
no uneH 15, 6ykea B), e To Aa e uMBMUAHO auue (**). AKo AafeH MOAUTEN He € LMBUIHO NLE 1 Nopaan TOBa He
nonaga B obxsaTta Ha uneH 15, 6yksa B), e HEOHXO4MMO A3 Ce MPOBepU AaNuv e B3eTa NpeaBus Unm cnessa aa ce
B3eme npeasua A0NyCTUMOCTTa My 3a BeXKaHCKM CTaTyT UM 3aKpuaa no yYneH 15, byksu a) n 6), oceeH KoraTo
MONUTENAT Nonaga B 0bxBaTa Ha Kiay3uTe 3a U3KAoYBaHe (uneHose 12 1 17). YneHose 2 1 3 oT EKIMY (KouTo He
ca 06eKT Ha Knay3u 3a U3K/OYBaHE) CbLLO MOraT 4a ca OTHOCUMMU.

(*”) Bundesverwaltungsgericht (fepmaHnus), peweHve ot 17 Hoemspu 2011 r., 10 C 13.10, ECLI: DE: BVerwG: 2011: 171 111U1 0C13.10.0, Touka 23.

(38) Bundesverwaltungsgericht (fepmanus), pewenwue ot 24 touun 2008 r., 10 C 43.07, ECLI: DE: BVerwG: 2008: 240608U10C43.0 7.0, TouKa 35.

(3°) HM u dpyau, uutrpaHo no-rope, 6enexka nog AMHua 26, Toukn 79—=80.

(%) Mak Tam, TouKa 45.

(*) Baskarathas, umtnpaHo no-rope, 6enexka nog aAmHua 29.

(?) Raad van State (Hugepnavaus), pewenwe ot 7 tonu 2008 r., 200802709/1, ECLI:NL:RVS:2008:BD7524.

(**) BKBOOH, Hait-Hakpas B 6e30nacHocT, 6esiexka nog nmHus 2, ctp. 60 1 103.

(*) C. Bauloz, umtupaHo no-rope, 6eneskka nog AnHma 23, ctp. 253 — ,, CybcuduapHama 3aKpusna no YsaeH 15, 6ykea 8) e BHUMAMEIHO 02PaHU4eHa no omHouwe-
Hue Ha Auyama 00 YueUHU AUYA — 2paxOaHU HO mpemu CMPAHU Uau YUBUAHU Auya 6e3 2paxdaHcmeo, KoUmo He 0m208apAM Ha ycaosuama 3a bexaHey”.
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1.5.2. Moaxop Kbm onpeaeneHUeTo, KOMTo 6u moron ga OTXBbLPAU
onpeaeneHunetro no MXI

MpenBua WMPOKOOHXBATHMA XapaKTepP Ha MOTUBUTE 33 OTXBbP/IAHE Ha NPMBArBaHETO KbM KpuTepumuTe Ha MXTI
npu onpeseneHMeTo Ha BbOPbXKEH KOHPAUKT, 3TbkHaTK oT CJEU B Diakité, cneasa aa ce gonycHe, ye Cbabt
HAMa da npueme onpegeneHveto Ha MXM 3a uusuaHo anue (*°). Bmecto ToBa CbhAbT We ce CTpemu Aa onpe-
OEenn To3n TEPMUH B CbOTBETCTBME C 0OMYAMHOTO My 3HAUYEHME B TOBOPUMMSA €3MK, KaTO Ce AbPXKM CMETKa 3a
KOHTEKCTa, B KOWTO TOW ce M3N0/3Ba, M 3a LenuTe, NpecneiBaHu oT NpaBHaTa ypeaba, oT KoaTo e vacT (Diakité,
TouKa 27). ®aKTbT, ye Aopu B paMmkute Ha MXI He CbLLecTByBa eAMHOAYLIME NO OTHOLIEHWE Ha onpeaeneHneTo
Ha TOo3M TepMUH (*¢), e oLLe eanH aprymeHT 3a TOBa, Ye eZiHO OcCHOBaHO Ha MXI onpeaeneHune e HenoaxoaALLo.

Tbl KaTo BapupaT B LUMPOKKU FrPaHNLM, ONpeaeneHnsaTa B peYHULUTE He npeaarat 40CTaTbyHaA MOMOLL, U B HUKaA-
KbB C/ly4alt He nomaraT CbC 3Ha4YeHUe, KOETO e B CbOTBETCTBME C LenuTe 1 3agaumnte Ha A, EaAHO o6bUKHOBEHO
3HAYEeHME B TOBOPMMUSA €3UK MOXKe Aa bbae, Ye LMBUIHU Ca Te3n NLa, KOUTO He ca 6onum, nam anua, KOMTo He
y4yacTBaT B OOMHM AEMCTBMA; HO TO € TO/IKOBA KPaTKO, Ye He f,06aBA HULLO CbLLECTBEHO.

1.5.3. PasrpaHuuyeHue mexkay BOEHHU U HEBOEHHU

OT ¢dakTa, ye B Diakité CJEU acHO npeasuKaa, Ye BbOpbKeH KOHGIMKT MOXKe Aa Bb3HUKHE gopu 1 6es yyactu-
€TO Ha AbpKasaTa uaum 6e3 abprKaBaTa fa e cTpaHa (,Man Npu KoeTo ce cONbCKBAT B UM MOBEYE BbOPBIKEHU
rpynu“), moxe fa ce pasbepe, Ye TEPMUHBT Ce U3MO0A3Ba NPEAMMHO 33 Pa3rpaHUMYaBaHe Mexay HEBOEHEH U
BOEHEH nepcoHan. BOeHHMAT NepcoHan MoKe Aa BK/IIOYBA KAKTO PEAOBHUTE BbOPBIKEHU CUAN UAN NOANLMATA
Ha AajeHa AbpiKaBa, Taka M YNeHOBE Ha BbCTAHMYECKN UAN BYHTOBHMYECKM TPYNUPOBKKU (HapMyaHU NOHAKOra
,HepenoBHU 6orum“).

1.5.4. UnBUAHM LA = BCUYKU, KOUTO He ca KombaTaHTu?

AKO ce pa3yuTa Ha 3HaYEeHMEeTO Ha TEPMUHA ,,UMBUIHO IMLE” B MEXAYHApPOAHOTO NpaBo B 0baacTTa Ha nNpasaTta
Ha yoseka (MMMNY) (*) (koeTo Bce No-4yecto NpuMsHaBa B3aMMHOTO AonbasaHe Ha MIMMY n MXM), moxe Aa ce
HaN0XM 33 TepMMHA a 6bae Bb3NPMETO CbLOTO 3HAaYEHUE, KOETO e AaZeHO B 06WMA YieH 3 oT YeTupute HKeHes-
CKM KOHBEHUMM oT 1949 r.: , iML,aTa, KOMTO He y4acTBaT NPAKO BbB BOEHHUTE AeWCTBUA, BKAOUMUTENHO AnLaTa oT
CbCTaBa Ha BbOPBKEHUTE CUU, KOUTO Ca CI0KUIM OPBKUE, U TE3U, KOUTO Ca U3BBH cTpos [...]“ MocneaHata yact
Ha TOBa TBbpAEHMWE Mpeanonara, Ye He e AOCTaTbYHO BeYe [a He Ce B3ema yyacTve BbB BOEHHUTE OelCTBUS;
yoBeK TpAbBa Aa Npeanpreme MepKu 3a akTUBHO oTTernsHe (*8).

CobluecTByBaT peamLa HaUMOHaHU PeLLeHns, KOMTO 0Tpa3naBaT To3u noaxod,. B ZQ (soliHuk Ha cayxba) (*°) Tpu-
byHanbT Ha O6eAMHEHOTO KPaiCTBO MO CNOPOBE BbB BPb3Ka € yoerunweto n nmurpaumata (UKAIT) n3tbkBa, ye
B MXI ¢daKTbT, Ue AafeH BOMHUK HE e AeXKYPEeH UK € B OTNYCK no 6onecT, He BOAM 3a4b/IKUTENIHO A0 CTaTyT

(**) He cblectsyBa ycraHoBeHO onpegeneHue no MXM, HO MHO3MHa CMATaT, Ye onpeaeneHuneto Ha G. Mettraux, International Crimes and the ad hoc Tribunals
(MexdyHapoOHu cvounuwa u cneyuanHu mpubyHaau) (OUP, 2005) ynassa onpefeneHneTo B 06M4aiiHOTO NpaBo; TON ONpeaens UMBUIHWUTE ML KaTo ,Avua,
KOWTO He B/IM3aT UM BeYe He BAM3aT B CbCTaBa Ha BOMHWU CUMAM MAM Ha OpraHW3MpaHa BOEHHa rpyna, NpuHag/exalla KbM eAHa OT CTpaHUTe B KOHOAUKTA
B MXM e Hanunue npesymnuma 3a 3akpuaa v B uneH 50, naparpad 1 ot JonbaHuTeneH npoTtokon | ce nocousa, ye ,[a]lko MMa CbMHeHVe fanun AafeHO nue e
LMBWUJIHO /iMLe, TO TpABBa Ja ce cunTa 3a UmBUIHO inue”. 3a noseye MHPopmaumsa Bx. E. Wilmshurst and S. Breau, Perspective on the ICRC Study on Customary
International Humanitarian Law (lnedHa mouyka 3a u3caedBaHeto Ha MKYK 3a 06MyaliHOTO MeayHapoLHO XymaHuTapHo npaso) (CUP, 2007), ctp. 10—11,
111-—112, 406.

(%) Bbnpeku Ye e OT OCHOBHO 3HaYeHMe 3a NpuHUMna Ha MXIM 3a pasrpaHuuyenue: Npasuno 1 ot uscnessaHeto Ha MKYK 3a obuyaitHoto MXM racu: ,CtpaHuTe
B KOHQ/IMKTA CeABa BUHAMM Aa pasrpaHuyasat umsuaHuTe u kombatantute” [J. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law
(O6uyaiiHo mexcdyHapodHo xymaHumapHo npaeo) (CUP, 2005)].

(*7) CoobparkeHue [24] ot 1N rnacu: Heobxoammo e Aa ce BbBeAaT 06LLM KpUTEPHM, Bb3 OCHOBA HA KOUTO Ja Ce MPU3HaBa, Ye nLaTa, Noganu Monba 3a Mexay-
Hapo/Ha 3aKpWa, OTFOBAPAT Ha yC/0BMUATa 3a cybcuamnapHa 3akpuna. Tesu Kputepum cneasa Aa 6v4aT onpeaeneHy Ha OCHOBATa Ha MeX/AyHapoAHUTe 3ab-
JKEeHMA, NPOM3TUYALLM OT aKTOBETE 33 NpaBaTa Ha YOBEKa, M Beye CbLUECTBYBALLUTE NMPAKTUKK B AbpKaBuTe YneHkun. B Diakité feHepanHuaT agsokat Mengozzi
3asBABA, Ye OT NOATOTBUTENHUTE PaboTH e BUAHO, Ye ,MOHATMETO 3a cybcuAanapHa 3aKpuaa ce OCHOBaBa Ha MeX/yHapOAHUTE aKToBe 3a NpaBaTa Ha YoBeKa“.
(%) B pewweHueTto cu ot 1 toam 1997 r., Kalac cpeuy Turkey, )an6a Ne 20704/92, ECtHR nocraHoBABa, Ye ,,KaTo e u3bpan BoeHHaTa Kapuepa, r-H Kalac e npuen no
€BOA COBCTBEHA BONA CMCTEMATA HA BOEHHA AUCLIUM/IMHA, KOATO MO camaTa CY CbLLHOCT BK/IHOYBA M Bb3MOMKHOCTTA NpaBaTta U cBO6OAWTE Ha BOEHHOC/YKeluTe
Aa 6bAaT nognaraHu Ha orpaHMYeHUs, KAKBUTO He MOraT [ia ce MOCTaBAT Ha LIMBUIHU MLA“; BXK. CbLLO pewweHue Ha ECtHR ot 8 toHn 1976 1., Engel u Opyau cpewy
HudepnaHdus, wanbu Ne 5100/71 u gpyru, Touka 57. Hair-o6wo, MMNMY Bce noseye cuunTa, Ye Mo OTHOWEHUE Ha CUTYyaL MM Ha BbOPbBXKEH KOHPIMKT MXI urpae
[OMbABALLA PO/IA, KAKBATO B AEMCTBUTENHOCT NpeacTasnssa lex specialis: Bx. Orna Ben-Naftali (ed.) International Humanitarian Law and International Human
Rights Law (Mex0yHapoOHo XyMmaHUMApHo paso U MexAyHapoAHo npaso B o61acTTa Ha npaBaTa Ha Yyoseka), OUP, 2011, ctp. 3—10.

(*) TpnbyHan no cnopose BbB Bpb3Ka C ybexkunweto n umurpauusaTta (ObeamHeHo Kpancteo) (npeglwectseHnksT Ha UKUT), pewerue ot 2 aekemspu 2009 r., ZQ
(soliHuk Ha cyx6a) Upak cpewy Secretary of State for the Home Department, CG [2009] UKAIT 00048.
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Ha UMBUAHO Auue. TpMbyHanbT uuTMpa AnenatMBHaTa Kamapa Ha MexayHapoaHWa HakasaTteseH TpubyHan 3a
6uswa Orocnasua (MHTEI), koAaTo B Touka 114 oT MNpokypopsT cpeuty Blaskic (*°) otbenassa, ye: ,,KOHKpeTHOTO
NOJI0XKEHUE Ha }KepTBaTa No Bpeme Ha U3BbPLUBAHETO Ha NPEeCcTbN/IeHMATa [BOEHHM NPecTbNIeHUA AN NPecTb-
NAeHWA CpeLly YOBEYEeCTBOTO] He MOXKe fa 6bae onpeaenawo 3a cTaTyTa My Ha UMBUIHO UK HELMBUIHO /IMLE.
AKO /IMLETO HaUCTMHA € Y/IeH Ha BbOPbXKEHA OpraHusaumsa, GakTsT, Ye TO He e BbOPbKEHO WM He yyacTBa B
6UTKa B MOMEHTa Ha M3BbPLIBAHETO Ha NPECTbNIeHUATa, He My NPeAOoCTaBa CTaTyT Ha UMBWUAHO auue”. B HM u
dpyau UKUT npuema, ye onpeaeneHMeTo 3a UMBUAHO 1L He TpAbBa Aa BKAOYBA ,[H]MKOW, KOWTO y4acTBa BbB
BbOPDBKEH KOHOIMKT, KOETO BK/IOYBA ANLLATA OT CbCTaBa Ha BbOPBKEHUTE CUAN UAM noavumaTa (°1). Mexay-
HapPOAHUAT KOMUTET Ha YepBeHusa KpbeT (MKYK) TbaKyBa ULMBUAHUTE B HEMEXKAYHAPOAEH BbOPbKEH KOHGANKT
KaTo ,,BCMYKM MLLA, KOUTO HE B/IM3AT B CbCTaBa Ha BbOPbBIKEHWUTE CUAN Ha AbpiKaBa UM OpraHM3npaHa BbOpb-
YKEeHa rpyna — cTpaHa no KoHpnKTa".

1.5.5. TepMUHbBT ,,uMBUIHO nLEe” U3KAIOYBA I BCUYKU IULLA OT
CbCTaBa Ha BbOPDbXKEHUTE CUAU U NoanLUuaTa?

Mpeasua ToBa, Ye cnopes CJEU 3HaueHMeTo Ha OCHOBHUTE TEPMUHU U3UCKBA A3 Ce AbPKM CMETKa 33 KOHTEKCTa,
B KOWTO Te Ce M3MO0A3BaT, M 3a LeauTe, NpecneasaHn oT NpaBHaTa ypeaba, oT KoAaTo ca yacT (Diakité, Touka 27),
MOXe [la Ce OKaXke, Ye TePMUHBT ,LUMBUIHO iMLEe” A0MYCKa NO-LIMPOKO 3HaYeHMe, Taka Ye Aa 0603HauM BCUYKM
/LA, KOUTO He ca KombaTaHTU Uan 6oiLM, AN BCUYKM OHE3W, KOMTO ca M3BbH cTpon (hors de combat). Taka
Hanpumep, NPOTUBHO Ha ABHaTa no3uuusa 8 MXI, AMue B CbCTaBa Ha BbOPBKEHUTE CUAN UAU MOAULENCKUTE
CNy»K6u, KoeTo 61 BUNO N3N0MKEHO Ha peanHa OMacHOCT OT TEXKM noceraTesicTBa eAMHCTBEHO KOraTo He e Ha
cny>kba B poaHMA U pernoH uam obnact, moxe 6e3cnopHO Aa OTroBapa Ha yci0BMATa. Bb3 ocHOBa Ha MOTU-
BuTe B Diakité, moxe aa ce cmeTHe, Ye cnopes Cbaa Ha TepMuHa CeaBa Aa ce Aaae GaKTUYecKo onpeaeneHue,
BMECTO /1@ Ce CMATA, Ye Tol TpAbBa Aa 03Ha4YaBa nNpeABapuTenHO onpeaeseH npaseH cTaTyT (°2).

1.5.6. YyactueTto B CbCTaBa Ha BbOPDbXeHa rpyna AoCTaTb4yHO /1N € 3a
M3K/IDYBAHE Ha CTaTyTa Ha UUMBUHO uue?

Cnopea, motusute Ha CJEU 8 B u D (**) He 61 6MN0 NpaBuUIHO Bb3 OCHOBA Ha yyacTWe Ha JINLLETO B CbCTaBa Ha
BbOPDBKEHA rPyna NPOCTO A3 Ce HanpasWu ONWUT M Zla Ce CTUTHE A0 3aK/YeHMe 3a CTaTyT Ha HeLMBUAHO Anue. B
B u D, peno, cBbp3aHO C NpUaaraHeTo Ha KnaysuTe 33 U3K/tOYBAHE OT CTaTyTa Ha berxkaHey, B AN, CbabT OTKa3Ba
[Aa NpaBu aBTOMATUYHO NPUpPaBHABaHE Bb3 OCHOBA Ha pe3ontounute Ha CbeeTa 3a curypHocT Ha OOH mnnm goky-
MeHTUTe Ha EC, npneTn B pamKnte Ha obL1aTa BbHLUHA NOANTMKA W NOAMTUKATA HA CUTYPHOCT. B TouKka 89 oT B u
D CJEU 3aaBABa, 4e HAMA NpAKA BPb3Ka MeX Ay onpeaeneHneTo 3a TEPOPMUCTUYHIN aKTOBE B TO3M maTepman mn Al
,NO OTHOLEHWe Ha npecneasaHuTe Lenu”. Nopaam ToBa ,He € 060CHOBAHO KOMMETEHTHUAT OpraH Aa M3Xoau
€4MHCTBEHO OT y4YaCTMETO B OpraHuW3aumA, BKAKOYEHA B CMUCHK, NPUET U3BLH YCTaHOBEeHUTE OT [lMpeKTusaTta
paMKM, KoraTo Bb3HaMepsBa fa U3K0UYM JaAEHO ANLE OT CTaTyTa Ha 6exkaHel, [...]“ BKAOYBAHETO B CIMCHK MK
B YCTQHOBEHO onpeefieHne He MOXe [@ 3aMeHU UHAMBUAYaHaTa OLEHKa Ha KOHKpeTHUTe ¢akTn. HUTO nbK
,ydacTve B AeMcTBMATA HA TEPOPUCTUYHA rpyna [...] MOXKe aBTOMATUUYHO Aa AOBeAe A0 NpuaaraHe Ha Knaysute
3a M3KoYBaHe oT AupekTmueaTa“.

(°°) MHTBIO, AnenatueHa Kamepa, pewweHwue ot 29 toam 2004 r., MpokypopsT cpelwy Blaskic, Aeno Ne IT-95-14-A.

(3Y) HM u dpyau, unTupaHo no-rope, 6enexka nog MHUA 26, LUTUPaHO CbLLO Taka B pelueHune ZQ (80UHUK Ha cay#6a), LMTUPaHO no-rope, Beneskka nog AMHUs
49.

(°?) C. Bauloz, uutnpaHo no-rope, 6enexka nog NMMHUA 23, TBbPAK, Ye ,eAHO daKTUYecKo onpeaeneHue e 3a npeanounTaHe npes GKCMpaHy NpaBHU KaTeropum,
HaACO4YeHU KbM MPEKasEHO HEMPOMEH/IMBU CbCTOAHMA".

(°%) CJEU (ronsm cbeTas), pewenue ot 9 Hoemspu 2010 r., Bundesrepublik Deutschland cpewy B u D, cbeanHenn gena C-57/09 n C-101/09.
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1.5.7. MNokasatenu 3a uMBUNEH CTaTYyT

AKO Npuemem, Ye He e HanuLe aBTOMATMYHO Bb3NprvemaHe Ha onpegeneHve ot MXI uan Koto v ga e apyr
Habop OT 3aKOHW, a Ye BMeCTO TOBa, NoA0OHO Ha n3noxeHoTo B B u D, CJEU M3MCKBA ,MbIHO pasmiexaaHe Ha
BCUYKM 0BCTOATENICTBA BbB BCEKM OTAE/EH CAyYali”, cnegHUTe NoKasaTenu (He 3ab/IKUTEHO CbBMECTUMM e4uH
C Apyr) Morat Aa NOMOrHaT 0 U3BECTHA CTeMeH:

e LIMBMNHO N1LLEe e AnLe, KOETO He e CTpaHa B KOHO/IMKTA M MMa 33 Len eAUHCTBEHO A3 NPOABL/IXKM A3 KUBEE,
HE3aBMCMMO OT CUTYaLMATA Ha KOHPANKT.

e ToBa, Ye eiHO INLE He e BbOPBKEHO, MOXKE A3 He e A0CTaTbyHO, 3a Aa o Hanpasu LUUBWUIIHO /MLLE; HEObXO-
AMMO € CbLO TaKa To Aa 6bae HeyTpasHoO B KOHMAMKTA.

e Ma/iIKo BEPOATHO € ZINLA, KOUTO C FOTOBHOCT Y4aCTBAT BbB BbOPbBKEHM Ipynu, Aa 6bAAT CYMTAHU 3@ LIUBUIHU
nvua.

e OnpefeneHNeTo Ha LMBUAHO INLE U3INIEX A MMa 33 LLeN 4@ U3K/H0YBA YYaCTHULM BbB BOMHA U CNef0BaTeNHO
06xBalla NMLaTa, KOUTO HE YYaCTBAT UM He XKEeNanT [a Y4acTBaT aKTMBHO BbB BOEHHUTE AeNCTBUSA.

e TpabBa fa ce NMpoyyYn ponAaTa Ha AMLETO B opraHM3aumaTa. Tpabsa ga ce B3eme Npeasuz BbMPOCHT Aanu
AaZeHo anue e gencteano (uam 6u aelicteano) no npuHyaa. OT gpyra cTpaHa, TpAbBa CbLO Taka 4a ce Bzeme
npeasua Aanu, HANPUMep, Ha NPbB Nories LMBUIHO NOANTUYECKO NPEeACTaBUTE/ICTBO BbB BbCTaHWE Ha OyH-
TOBHULM MOXKe Aa 6be OTTOBOPHO 3a peLleHus, Bogewm Ao youincrsa.

e Moxe fOa ce OKaxe TpyAHO GU3MYecKM nuua, paboTewm 3a BOEHHW MHCTUTYLMW, BKIOUYUTENHO BOEHHMU
601HULM, fa 6bAAT CYMTAHU 3@ LMBUAHW IMLLA, SOPU aKO €A 3a4b/IKEHM [a c/ie[BaT NpaBuaaTa Ha BOEHHOTO
KOMaH/BaHe.

¢ Jlvue, KOeTo MMA UMBW/IHA 3aZ,a4a B apMUATA, KAaTO SIeKap, Moxe Aa 6bae cHMTaHO 33 LUBUIIHO SIMLLE, OCBEH
KOraTo ANbXKHOCTTa My MMa BOEHHO 3BaHMe.

e HenpuTeKaBaHETO HA BOEHHO 3BaHWE MOXKe A3 HamnpaBW No-1eCcHO 3a AaAeHO NLE A3 AoKaxe Ae GaKTo unBu-
JIeH CTaTyT.

e YneH 43 3a BbopbkeHuTe cnam ot JonbaHUTENHMA MPOTOKON KbM KeHeBCKUTe KOHBeHLUMK OT 12 asryct 1949
roAMHA OTHOCHO 3aLUMTATa HA KepTBMTE HA MEKAYHAPOAHM BbOPbKEHU KOHGAMKTKU (MpoTokon 1), 8 toHu
1977 r., U3KAOYBA OT ONpeaeNeHNETO Ha BbOPbKEHU CUAWN ,CAHUTAPHUA U AYXOBHUA MEPCOHAs, NOCOYEH B
yneH 33 Ha TpeTaTa KOHBeHUMA . MoKe fa ce cYMTa, Ye HECTPOEBM BOEHEH JIeKap BbB BOEHHA HONHULA U3MbI-
HABa MO CbLLECTBO XYMaHUTapHU, @ HE BOEHHW 3a4b/IXKEHUA B MOAKPENa HAa NPABOTO Ha XKMBOT, KAKTO TO e
3aLMTEHO NO cuaTa Ha XapTaTta u EKMNY (>4).

CybcugmapHa 3akpuaa no cMUCbaa Ha JupektuBata OTHOCHO NPU3HABAHETO 3a /iMuaTa, 3acTpalleHun oT 6eso-
rnefHo Hacuame, AHyapu 2008 r., cTp.

1.5.8. OpueHTUpaHa KbM 6baeLLeTO OLEeHKa

CnefBa fa ce MMa Npeasua, Ye Npu npeLeHsBaHeTo Ha BCUUYKM 3asABNEHUA 33 MEeXAyHapoaHa 3akpuaa cbam-
MuaTa 1 TpubyHanuTe ca 3arpuskeHn nNpeguMmMmHo 3a XMMNOTETUYHUA PUCK NPWU BpbliaHe, T.e. KaKkBo Le 6bae
MOJIOXEHNETO HAa MOJIUTE/IA, aKO TON/TA 6be BbpPHAT B AbpiKasaTa CM Ha MPOMU3Xo. Bbnpocy 0THOCHO TOBa Aaiu
HAKOW e BN Npeam ToBa UMBUIHO INLE UK KombaTaHT/6oeLl, He yCTaHOBABAT 3a4b/IKUTE/IHO Aa/N TOM Lie 6bae
(nan Wwe 6bae Bb3NPMEMaH KaTo) UMBUIHO ANLE MK KombBaTaHT/6oeL cnes BpbLLaHeTo.

(%) Bx. Hanpumep EBponeiicka KOMUCKUA NO NpasaTa Ha YoBeKa, pewexune oT 10 tonm 1984 r., Stewart cpewly O6eduHeHomo Kpasacmeo, sanba Ne 10044/82,
TouKa 15, ,MaenTa, Ye MPABOTO Ha }KMBOT HA BCEKM Ce 3aLLMTaBa OT 3aKOHA" MOBENABA AbPIKABUTE HE CAMO A3 Ce Bb34bPHKAT OT ,,yMULLNEHO” OTHEMAHE Ha ¥KUBOT,
HO OCBEH TOBa Ja npeAnpuemar NoaxoAALM MepKM 3a onas3BaHe Ha XMBoTa. ToBa /eN10 e CBbP3aHo € NpuaaraHeTo Ha YseH 2, naparpad 2 ot EKMNY.
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1.5.9. B cnyyau Ha CbMHeHue

AKo 6bae Bb3npueT GaKToNorMYeH NoaxXos KbM BbNPOCa Aa/IM AAAEHO NNLE € LMBUIHO (Man 61 61no uMBUAHO
npv BpblLAHETO), crehBa Aa ce nogyeprae 3HAYEHMETO Ha NPUHUMNA, M3N0oXKeH B naparpad 1 Ha uneH 50 ot
JonbnHuteneH npotokon |, o3arnaseH ,,OnpeseneHune 3a rpaxgaHCKM AMLA M FPaXKAAHCKO HaceneHue”, Konto
rnacu: ,,Mpu CbMHEHME AaNn HAKOE /IMLE e TPaXKAAHCKO /IMLLE, TO Le Ce CMATA 33 FParKAaHCKo mue”.

Benrnickmat CbBeT 3a vykgeHuuTe (°°) NOCTaHOBABA, Ye MO OTHOLIEHWE Ha MOJIUTEN, KOUTO € CbTPYAHUYUA C
OpraHuTe 3a NpeaoCcTaBAHE HA YOEXKULLE B ONUTUTE Aa Ce YCTAaHOBAT GaKkTUTe No monbaTta, TpAbBa Aa ce MUCN B
no/3a Ha CYMTAaHETO My 3a LIUBWUJIHO /iMLLe.

1.5.10. BuBwKn KOMb6aTaHTU M NPUHYAUTE/IHO NOCTbMNBAHE HA BOEHHA
cnyxba

Mo oTHOLWeEHME Ha BUBLLM KOMBATaHTM (BKIOUYUTENHO Aela BOMHUMLM) TpAbBa Aa ce cumnTa, Ye uenta Ha [ He e
[a BbBeAe A0NbAHUTENHM KNay3uM 32 U3K/OYBaHeE, a Aa naeHTuduumMpa AnuaTa, KOUTo ce HYXKAaAT OT 3aKpuaa.
O6MKHOBEHO K/ay3a 3a U3K/YBaHe b1 cneaBano fa ce pasrnexja efBa Ha No-KbceH eTan. B geno, cebp3aHo ¢
AdraHnctaH, PpeHcKMAT HaumoHaneH cba 3a NpaBoTo Ha yoexKuLie oTbenA3Ba, Ye GUBLI BOMHUK, KOWTO € Hamyc-
Han apraHMCTaHCKaTa apMUA, MOXKe [la Ce CYMTa 3a UMBUAHO aunue (°°).

BKBOOH npenopbyBa cnegHuA No4AX04.:

BbB Bpb3Ka C TOBa MOHATUETO ,,LUMBUHO iMLe” B YneH 15, 6ykBa B) He TpA6Ba Aa CNy¥KM 3a U3K/I0UYBaHE Ha
6MBLUM KOMDBATAaHTN, KOMTO MOTAT Aa AOKAKAT, Ye ca Ce 0TKa3a/IM OT BOEHHU AeHOCTU. DaKTbT, Ye AafeHo
nvue e 6110 KombaTaHT B MMHANOTO, HE O U3K/H0YBA 334 b/IKUTETHO OT MEXKAYHAaPOAHa 3aKpUAa, ako To
OEVCTBUTE/IHO M TPaHO Ce e 0TKa3a/io OT BOEHHU AelHOCTU. Kputepuute 3a onpegensHe Aanun AageHo
e yaoBaeTBopABa TO3M TecT ca AeduHMpaHu oT M3NbaHUTENHUA KomuTeT Ha BKBOOH (7).

MNopyepTaHo e, ye 6MBLI KOMbBaTaHT, 0COHEHO aKo npean ToBa ce € YNCNAN KbM BbOPBXEHUTE CUIN HA ObpPXKa-
BaTa, BCe Oolle MmoXKe fa 6'b£|,e CYMTaH 3a KombaTaHT npuv BPbLWAHETO CU.

MMWHUCTEPCTBOTO HA BBbTPEWHUTE paboTu Ha Ob6eAMHEHOTO KPasiCcTBO NOCTaHOBABA B HacokuTe cu OTHOCHO
npougeca Ha npeaocTaBaHe Ha ybexuuwe ot 15 man 2013 r., ye egUHCTBEHO UCKPEHU HEKOMDATaHTH, T.e. Te3u,
KOWUTO He ca CTpaHa No KOHGIMKTA, OTFOBAPAT Ha M3MCKBAHMATA 3a 3aKpuUaa No cunaTa Ha uneH 15, 6yksa B): , TyK
6uxa mornu ga 6vaaT BKAOYEHM BUBLLIM KOMBATaHTU, KOUTO AENCTBUTENIHO M TPAMHO Ca Ce OTKA3a/IM OT BOEHHMU
nenHocTn”,

Hal1-06110, MoAUTeN, KOMTO e 1A NpuHyAeH Aa nocTbnu (*8) KaTo BoMHKUK/6oeL, He rybu nopaam Tosa cTaTyTa cu
Ha UMBUIHO NNLE, a, KaKTO Npu AeuaTa BOMHUUM, U3INEXKAA, Ye 3a Aa Ce pelln BbMpochT, TpsibBa Aa 6bae Bb3-
NpUWeT YyBCTBUTENEH KbM aKTUTe noaxos, nogobeH Ha BbanpueTtus ot CJEU noaxoa 8 B u D (Bx. 1.5.6 no-rope).

(°°) Conseil du contentieux des étrangers/Raad voor Vreemdelingenbetwistingen (Benrus), pewenue ot 4 gekemspu 2007 r., geno 4460.

(°%) CNDA (PpaHums), pewenune ot 24 avyapu 2013 r., M. Miakhail Ne°12018368 C+.

(%) BKBOOH, fleknapauusa otTHocHo CybeuamapHaTta 3akpuaa no CMUCbAA Ha JMpeKT1BaTa OTHOCHO NPU3HABAHETO 33 INLATa, 3acTpaLleHu oT 6e30rmeAHO Hacu-
nue, anyapu 2008 r., cTp. 7. JocTbnHo Ha: http://www.refworld.org/docid/479df7472.html.

(°®) HeobxoaMMO e Aa ce HanpaBu pasrpaHUYeHUe Mexay LA, NOCTLNUAM B apMUATa B CbOTBETCTBME CbC 3aKOHA Ha AbpyKaBaTa Ha NPoM3xos, (CbriacHo KoWTo
BOEHHaTa c/y»kba MOXe [ia e 334b/IKUTENHA), U N, NPUHYAEHM [a Ce NPUCHEAMHAT KbM BbOPbKEHa rpyna HeaobpoBonHO: 3a AOMbAHUTENHA UHPOPMALMA
BX. BKBOOH, Hacoku 3a mexayHapogHaTa 3akpuia Ne 10: OTHOCHO MCKaHWA 3a NpefocTaBAHe Ha CTaTyT Ha 6exaHel,, CBbp3aHu ¢ oTbMBaHe Ha BOEHHa CyKba,
B KOHTEKCTa Ha uneH 1, pasgen A, naparpad 2 oT ¥eHeBcKkaTa KoHBeHumsa oT 1951 r. u/uaum MpoTokona 3a ctaTyTa Ha 6exaHumute oT 1967 roamHa, 3 Aekemspu
2013 r., no-cneuuanHo naparpadpu 35—41.


http://www.refworld.org/docid/479df7472.html
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1.6. Te)XXKu U AInYHK 3anaaxm

YneH 15, byKBa B) M3UCKBA MOIMTENAT @ AEMOHCTPUPA peasiHa ONacHOCT OT TEXKKA 3ar/iaxa OT NnoceraTesncraa,
a He 3a4b/IKMUTENIHO [a e NPeTbpnAn onpesesieHn akToBe Ha Hacuane. CmMATa ce, Ye 3amns1axaTta e Npucblia Ha
06La cUTyauma Ha KOHGAMKT U, MO CbLLLECTBO, NOPaAM Ta3u NPUYKMHa pasnopeabaTta 06xBalla No-obLia onacHoCT
OT noceraTencTsa oT YneH 15, 6ykBa a) unu bykea 6): 8. Elgafaji, Toukm 32—34. B Touka 45 CJEU nocraHoBABa:

Mo n3noxkeHnTe cbobparkeHns CbabT (ronam cberas) pewwn: Ynen 15, 6yksa B) ot Aupektnsa 2004/83/EO
Ha CbBeTa ..., BbB Bpb3Ka C YneH 2, byKBa 4) OT cbliaTa AMpPeKTMBa TpAbGBa Aa ce Thb/KYyBa B CMUCHA, Ye:

- CbLEeCTBYBAHETO Ha TEXKU U NNYHU 3an1aXn cpelly XXUBOTa NN IMYHOCTTA Ha MOJIUTENA 34 CY6CI/ILI,VI-
dPpHa 3aKpwuia He € NOAYNHEHO Ha YCN0BMETO NOCNeaHUAT Aa NpenctaBu A0Ka3aTencreo, ye TOM npeacra-
BNABa CI'IeLl,I/Id)VI‘-IHa uen nopagn npucoblm Ha HErOBOTO JIMYHO NOJTIOXKEHNE Ee/IEMEHTH;

- CbLeCTBYBAaHETO Ha TaKMBa 3an/iaxm Mmoxe no U3Kan4YeHne aa ce CYMTa 3a YCTAaHOBEHO, KOraTo CTeneHTa
Ha XapakTepusnpawoTo NpoTnuyallnAa BbOPbHKEH KOHd)ﬂVIKT 6630FI’I€LI,HO Hacunnune, npeueHABaHa OT KOM-
NneTeHTHUTE HaunoHaNHWU BN1aCTU, CE3NPaAHN C Mmos16a 3a cy6cm,u,V|apHa 3aKpwuna, Uan ot kpucankummnTe Ha
AbpXKaBa Y1eHKa, npea KoUTo ce obxkanga peweHne 3a OTXBbpPaAHE Ha TakKaBa Mosba, A0CTUra To/1IKOBa
BUCOKO HMBO, Ye CbliecTByBaT CEPUO3HU N NOTBBPAEHU OCHOBAaHMA Oa Cé CMATa, Ye UMBUIHO Inue, Bbp-
HATO B CbOTBETHATA CTPaHa U1K EBEHTYA/IHO B CbOTBETHUA PETMOH, NOpaan CaMunA d)aKT Ha MPUCBCTBUETO
CN Ha TAXHATa TeEPUTOPUA Ce U3/1ara Ha peasiHa ONacCcHOCT Aa NPeTbpPnn NOCoOYeHUTE 3an1axu.

1.6.1. O6wa onacHocT u cneyupUyHa oNacHoOCT

Ot aHanu3a Ha CJEU B Elgafaji cTaBa icHO, Ye CbLUECTBYBAHETO Ha TEXKM W JINYHM 3aMaxu CPeLLy KMBOTa AN
JIMYHOCTTA HA MOIUTENA HE € NOAYMHEHO HA YC/IOBUETO NOCNeAHUAT Aa NPeAcTaBM AOKA3aTeNCTBO, Ye TOW npes-
CTaBnfABa cneunduyHa Len nopaam NpUChLLM Ha HEFOBOTO INYHO NOJIOXKEHWE enneMeHTU. Moxe fa ce cuuTa, Ye
MOIUTEN € U3/TOXKEH HA ro/IAMa ONacHOCT OT TaKaBa 3arn/axa, ako, N0 U3KJ/YeHWe, CTeneHTa Ha XapaKkTepusnpa-
LLLOTO NPOTUYALLMNA BHOPDBIKEH KOHPAMKT Be3ornefHO Hacuame JOCTUIa TOSIKOBA BUCOKO HUBO, Ye CbluecTByBaT
CEePUO3HM M NOTBBPAEHN OCHOBAHMA [la Ce CMATA, Ye LMBU/IHO ZINLLE Ce U3/1ara Ha peasiHa onacHoOCT Aa NpeTbpnu
NocoYeHUTe 3anaaxm nopagm camma GakT Ha NPUCHCTBMETO CU B CbOTBETHATA Teputopua uam pervotH. C gpyru
AymK, HeobxogummaTa ,MHAMBKUAYaAN3aLMA“ 33 LOKa3BaHe, Ye 3anaxaTta e ,,/IndHa“, MoXKe Aa ce NMoCTUrHe Uau
C eleMeHTU Ha ,cneunduyHa 3annaxa“, cBbP3aHM C NPUCHLLN HA IMYHOTO MOIOXKEHME HA INLLETO 0COBEHOCTH
NN C 06CTOATENCTBA UM €IEMEHTU Ha ,,06La ONacHOCT, NPOM3TUYALLM OT U3K/IOUUTENHA CUTYALLMA HA MHOTO
BMCOKa CTeneH Ha Hacuaue.

1.6.2. 1.6.3. KoHuenuwuaTa 3a ,,NoABUXKHA CKana“

Mo cunata Ha uneH 15, BykBa B) ToBa Aanu eAHO AULE AOKa3Ba oblia 3annaxa uam cneumnduyHa 3annaxa He
TpsabBa Aa ce pasrnexaa Kato guxotomus. Bmecrto tosa CJEU popmynmpa Taka HapedyeHaTa KOHLEenuUus 3a ,,noj-
BUMMKHA CKana“, T.e.:

KO/IKOTO MO-CNOCOBEH € MONUTENAT Aa AO0KaXKe, Ye e cneumdmryHo 3acerHart nopagy NPUChLLM Ha AnY-
HOTO My MOJIOXKEHWE efleMeHTH, TOIKOBA MO-HUCKa e 6bae cTeneHTa Ha 6e3orneaHo Hacuane, KoATo
ce U3MCKBA, 33 Ja MOXe Tol [a Tbpcu cybcuamapHaTa 3akpuna (Elgafaji, Touka 39; Diakité, Touka 31).
O6paTHOTO CbLIO € BAPHO: MO U3KAOYEHUE, CTEMEHTA Ha HAaCU/IMe MOXKe Aa AOCTUrHE TO/IKOBA BMCOKA
MHTEH3MBHOCT, Ye UMBWUAHO NNLE A3 Ce M3Mara Ha peasiHa ONacHOCT 4a NPEeTbPnu NOCOYEHUTE TEKKM
noceraTencTsa nopagy camua GakT Ha MPUCLCTBMETO CM HA TEPUTOPUATA Ha CbOTBETHATa AbPrKaBa UK
pernoH (Touka 43). CbabT yCTaHOBABA, Ye TOBA Thb/KyBaHe He NPOTMBOPeYM [Ha TorasallHOTO] cbobpa-
XeHue 26 oT [MpeKTneaTta, Tbih Kato GOPMYNIMPOBKaTa Ha NOCNEAHOTO AOMYCKa Bb3MOMHOCT 3a TaKaBa
U3KAUYUTENHA cuTyalms ().

(%) E. Tsourdi, ‘What Protection for Persons Fleeing Indiscriminate Violence? The Impact of the European Courts on the EU Subsidiary Protection Regime’ (,Kakea
e 3akpunama 3a aAuyama, 6s2awu om 6e3021e0Ho Hacuaue? BausHuemo Ha esponelickume cbOUAUUWA 8bPXY PEHUMa Ha cybcuduapHa 3akpuna Ha EC) , 8 D.
Cantor and J-F Durieux (eds), uuTupaHo no-rope, ctp. 277.
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MocpeAcTBOM KoHLEeNUMATA 3a ,,MoABU»KHa ckana” CJEU ycnasa aa 6anaHcMpa AnyHaTa 3ansiaxa 1 6esornegHoTo
HacuaMe M Aa Nocouyu ACHO Kak pasnopeabaTta ciedsa Aa ce M3Moa3Ba no cneunduyeH 3a KOHKPETHOTO Ao
HauuH.

BugHo e, ye npeacrasata Ha CJEU 3a ,,06Wwa onacHOCT” e cXxogHa € NpM3HaBaHeTo B CbaebHaTa NpakTMKa Ha
ECtHR BbB Bpb3Ka ¢ uneH 3 ot EKIMNY Ha Bb3MOXKHOCTTA Aa ce TBbPAMU, Ye Aa[eHO UL e U3/I0XKEHO Ha peaniHa
OMaCHOCT OT TEXKKM noceraTescTBa NPOCTO NOPaAM NPUCHCTBMETO MY B CUTYaLMA, XapaKTepusnpalla ce ¢ U3Kt-
YUTE/IHO BUCOKa CTeneH Ha Hacuame. B Toukm 115—116 ot pelweHuneto no NA cpewyy O6eduHeHOMO Kpascmeo
(®°) ECtHR nocTaHoBsBa:

115. OT ropHOTO n3cneaBaHe Ha Cb,CI,E6HaTa NpaKkTMKa cnensa, Ye CbAbT HUKOMA He e U3K/AKYBAN Bb3-
MOXHOCTTa eaHa 06LU,a CUTyaunAa Ha Hacuane B AbpKaBaTa Ha MeCTOHa3Ha4YeHune aa 6'b,Cl,e C AOCTaTb4Ha
cTeneH Ha MHTEH3MBHOCT, TakKa Y€ Aa O3Ha4aBa, Ye BCAKO BPbllaHe 3a4b/KUTENTHO 61 HapyLwmao YneH 3
oT KoHBeHUMATa. Bbnpeku ToBa CbabT 61 Bb3npumen Takvs noaxon eanHCTBEHO B HaVI-KpaﬁHMTe cnydyaun
Ha MacCoBO Hacuine, B KOUTO € Ha/mue peasiHa ONaCHOCT OT MaNTpeTupaHe NpoCcTo nopagu d)aKTa, ye
AaAeHO nnue e U3N0XKeHO Ha TakoBa Hacuane npu BpblUaHe.

116. Mo uskAo4YeHne obaye B CNyvanTe, KOraTo MONUTENAT TBBPAM, Ye NPUHALIEKMN KbM Fpyna, cucTeMa-
TUYHO M3/10}KEHA Ha NPaKTUKA Ha manTpeTupaHe, CbabT CYMTa, Ye 3aKpuaaTa no yYneH 3 ot KoHBeHLMATA
ce NpuBeX4a B AeNCTBME, KOraTo MONUTENAT AOKAXKe, Ye ca HAaNULE CEPUO3HM OCHOBAHMA fa ce BApBA
B CblLLECTBYBAHETO HA BbMPOCHATA MPAKTUKA M B HErosaTa NPMHAANEKHOCT KbM CbOTBETHATA rpyna (BMK.
Saadi cpeuwy UTtanus, untmpaHo no-rope, Touka 132). Mpu Te3m obctoatenctea CbabT HAMA 4@ HacTosABa
MONIMTENAT A3 [OKA3Ba HAa/IMUMETO HA AOMBAHUTENHU CNEeLMaNHN OTIMYUTENIHN OCODBEHOCTM, aKo TOBa
61 HanpaBWIO 3aKpuaaTa No YneH 3 ua30pHa. ToBa Le ce onpeaeny B 3aBUCUMOCT OT ONMUCAHUETO Ha
monuTena u nHGopmMaumMATa 3a CUTyaLMATa B AbpKaBaTa HA MECTOHA3HAYeHWe No OTHOLLEHME Ha BbMNPOC-
HaTa rpyna (B:. Salah Sheekh, untupaHo no-rope, Touka 148).

B Sufi u ElImi cpewy ObegmHeHoTo KpanctBo ECtHR gonbaHMTENHO NoOsicHABA, Ye MpUAaraHeTo Ha To3W Mnoa-
XOZ, CbLLO TaKa BK/OYBa (TOBa, KOETO HME HAapeKOXMe) KpUTepuii Ha noaBuykHaTa ckana. ECtHR noTtebprkaasa,
Ha MbpPBO MACTO, Y€ aKo bbae ycTaHOBEHA OMACHOCT B NMPOTMBOPEYME C YNeH 3, ,,eKCMY/ICUPAHETO Ha MONUTEN
3a4b/IKUTE/HO e HapyLluX TO3M YNeH, He3aBUCMMO OT TOBa Aa/IM PUCKBT NpomusTMya oT obuwaTta cutyaumsa Ha
HacuaMe, MPUCHLUM Ha IMYHOTO MNOJIOXKEHNE HA MOJIUTENA 0COBEHOCTU MM KOMBUHAUMSA OT aBeTe” (Touka 218).

EauH KomeHTaTop oTbenssea:

Mo CbLLECTBO TECTHT Ha ,,NOABMMKHATA CKana“ B Elgafaji nsrnexpa He ce otganeyasa MHOro OT noc/ieaHara
cbaebHa npakTuKa Ha ECtHR, Hail-manko no sbnpoca 3a nHamsnayanumsaumara. Lo ce otHaca go cayyam
Ha M3K/IUYMTENHO reHepannsnpaHo n 6esorneaHo Hacuame, TectTsT e GopmMyanpaH No NogobeH HaumH.
CJEU cbLyo TaKa faBa AcHO Aa ce pasbepe, ye Ta3un cutyaums 6u 6una ,uskaoumnTenHa”. Korato creneHTta
Ha HaCMAMETO e MNO-HUCKa, U ABaTa CbAebHM OpraHa U3MCKBAT onpeaesieHa CTeneH Ha MHAMBUAYaAU3aLms

(61)‘

AKo no uneH 3 ot EKIMY ce npunara ,,noasu»KHa ckana“, Takasa CKasa c/ie[Ba [ia ce npuaara 1 no unex 15, byksa 6)
(°%). Npeaun3BMKaTENCTBOTO CE CbCTOM B HAYMHa, MO KOMTO A4a Ce NOAXOAM KbM TakaBa MHAMBUAYANU3ALMA B KOH-
TeKCTa Ha uneH 15, byksa B): ,, BTOpOTO Npeamn3BMKaTeNCTBO NPOM3TMYA OT TECTa Ha NOABMUMKHATA CKana, Korato
CTaBa BbMNPOC 33 MAEHTUOULMPAHETO HA NPUCHLLM HA IMYHOTO NOMOXKEHME HA MONUTENA EIEMEHTU B C/ly4au Ha
Hacuame ¢ no-Hucka creneH” (°%). feHepaneH agsokat Maduro oT6enasBa, ye ,Korato ce 06ACHABAT e/leMeHTUTe
OT 3HaYeHue 3a NpeLeHKaTa Aann AaLeHO NNLE e IMYHO 3acerHaTo, KaTo MpMMep ce 13nosi3Ba NPUHALIEKHOC-
TTa My Kbm onpeaenieHa coumanHa rpyna [[MOCI]“ (%4). NOCI oTpa3asa KoHBeHUMATa 3a cTaTyTa Ha BexaHuuTe
oT 1951 r.

(%°) ECtHR, cbaebHo pelweHue ot 17 tonm 2008 r., NA cpewy ObeamnHeHoTo KpancTso, Kanba Ne 25904/07.
(%) E. Tsourdi, uuTMpaHo no-rope, 6enexka nog nmuua 59, ctp. 281.

(°2) E. Tsourdi, uMTMpaHo no-rope, cTp. 288.

(%) Mak Tam.

(%*) MNak Tam.
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Obaye aKo ,,in4HoTO nosioxkeHne” e NMOCT MAM KOETO M Aa € OT OCTaHaANTe YEeTUPU OCHOBaHMA Mo KoHBeHLMATa
3a CTaTyTa Ha bexaHuuTe oT 1951 r., To noaxo4ALW,aTa pamKa 3a pasrferkaaHe Ha NpeTeHUMaTa CoKOMHO MoXKe
Aa 6bae onpeaeneHuneTo 3a 6exkaHel, (°°).

BbB BCEKM Caydai IMYHOTO NOJIOMKEHUE, KOeTo TpAbBa Aa 6bAe AEMOHCTPUPAHO TYK, HE MOXKe Aa Ce OrpaHu-
YyaBa [0 OCHOBaHMATA No KOHBEHUMATA 3a cTaTyTa Ha HeKaHuUnUTe, BKAKOYEHU B onpeaeneHuneTo 3a bexkaHel, Mo
NPUHLAN Te M3INEeXAa BKAOUYBAT eN1eMEHTU, KOUTO BMXa M310KMAN CbOTBETHOTO /IMLIE Ha NO-ro/iAMa OnacHoCT
B CpaBHEHWe C OCTaHaN0To HaceneHue. Tpabea Aa ce NPUNOMHM, Ye YneH 4, naparpad 3, 6yksa B) M3UCKBa oLe-
HABaHETO Ha monibaTa 3a MexAyHapoaHa 3aKkpuaa Aa B3ema noj, BHUMaHue ,MHAUBUAYANHOTO NOMOXKEHUE U
NIMYHUTE 06CTOATENICTBA OTHOCHO MOJIUTENA, BKAOYUTENHO M GaKTOPM KaTo HErOBOTO MUHAN0, NMoA WM Bb3PacT,
3a la MOXKe Aa ce onpeaenu, Bb3 OCHOBA Ha IMYHUTE 0BCTOATE/NICTBA OTHOCHO MOAUTENSA, AaNu AeNCTBMATa, Ha
KOWUTO TOW e 61 UK puckyBa Aa 6bae M3noxeH, 6uxa mornun Aa 6bAaT CYMTAHU 33 NPecneBaHe UM 33 TEXKU
noceratencrea“.

CnepoBaTenHo, AOKaTo pascnenBaHeTo no uneH 15, 6yKea B) BKAOYBA KAKTO cneunduyHaTa, Taka M obuiaTa
OMacHOCT, 3aTPYAHEHUATA, NPes, KOUTO Ce U3NPABAT HALUMOHANHUTE CbAUNNLLA U TPUBYHANN NPU NPUNAraHeTo Ha
,NOABMKHATA CKafa“, npeanonarat, Ye T4 We 6bae nonesHa MaBHO NPV paspeLlaBaHeTo Ha CyyYaun, OCHOBaHMU
Ha obLaTta onacHocT. MpeTeHUMMTe, OCHOBAHM Ha cneuMdUuyHa ONACHOCT, MOXKe 4a Ce Ha/M0XM MHOTO YecTo 43
6b4aT pellaBaHM CbIAaCcHO onpeaeneHneTo 3a bexkaHel, UK (aKo He CbLLecTBYBaT OCHOBaHMA No KoHBeHUMATa
3a CTaTyTa Ha 6eXaHunUTe) No cMUcbaa Ha YneH 15, bykea a), unum uneH 15, bykea 6). CTpyBa cu Aa NOBTOPUM, Ye
KOraTo pasriexaaT fena 3a MexayHapoaHa 3aKpuaa, CbananwaTa 1 TpubyHanute Tpabea NbpBo 4a pasriesar
Janv MLETO OTroBapA Ha YC/NIOBMATA 3a 3aKpuaa Ha BeaHuu M cnefoBaTelHO NPUHLMNBLT Ha ,NoABMKHATA
CKana“ no cMmcbia Ha uneH 15, bykBa B) Le ce npuaara eAMHCTBEHO aKo b6bae pelleHo, Ye MOUTENAT He e
[lOKa3an OCHOBATe/IeH CTPax OT NpecnesBaHe.

1.7. XuBoT uam anuHoct [Ha umBunHo nuue]

KakTo e nocoyeHo B aenoto Elgafaji (°°), uneH 15, 6yksa B) e pasnopeaba, YMeTO CbabpPIKaHWE Ce OTMYaBa oT
ToBa Ha uneH 3 oT EKMY 1 uneto TbAKyBaHe Npu TOBA NOJOXKEHUE TPAbBa Aa 6bae M3BbPLIEHO CAMOCTOATENHO,
KaTo Ce 3ana3Ba 3a4MTaHeTo Ha OCHOBHWUTE MPaBa, KaKTo ca rapaHTMpaHu ot EKMY.

Huto AN, Huto CJEU B pelueHuMATa cu AaBa onpeaenieHne Ha TEPMUHUTE ,KUBOT UAU INYHOCT: ABE OCHOBHMU
LLeHHOCTM Ha LMBUAHOTO /INLLE, KOMTO Ca 3acerHaTu oT 6e3ornefHo HacuaMe B CUTyaLMKM HA BbOPbXKEH MEXAYHA-
poAEH UM BbTPELLEeH KOHMNUKT.

Mpu cpaBHsABaHe Ha pasnopeabuTe Ha uneH 15, 6ykeu a) 1 6), KOUTO CbAbPKAT KOHKPETEH BM/A, NOCEraTescTBo, C
pasnopeabata Ha uneH 15, 6yksa B) e o4eBMAHO, Ye aedUHUPAHOTO B NOC/IeAHMA NoceraTe/icTBO 06xBalla egHa
no-obLa onacHocT ot noceratencrtso (%7).

MoceraTenctBoTo, Ha KOETO MOXe Aa 6bhe M3/10KeH MOAUTENAT, He ce orpaHnyaBsa 40 GM3MYECKOTo nocera-
TE/ICTBO, a MOXe Aa 6bae U NCUXMYECKO UAM YMCTBEHO noceratesicTso (°8). MoceratencrtBoto MoKe CblLo Taka
[a NpousTMYa oT ,Henpekn GopMM Ha HacUAME KaTo Cr/lallBaHe, U3HyABaHe, N33eMBaHe Ha MMYLLEeCTBO, Hana-
[EHUA HA XUAULLA U NPeAnpPUATUA, NPOMyCKaTeNHN NMYHKTOBE U oTBAMYaHe” (*°), KouTo 3acaraT ,AMYHOCTTa” Ha
UMBUAHOTO Nnue. MNopaam Tasm NpuUYMHa, KOraTo pasieaart onacHoOCTTa Npu BpbLiaHe, Cbanauwara u TpubyHa-
nuTe TpabBa Aa NPoy4YaT 3a4b/1604EHO LWMPOK KPbr e/1eMEHTH, 3a 4a OLEHAT CUTyaumaTa 1 YCN0BUATA Ha MACTO.

OcTaBa OTBOPEH BbMPOCHT 4a/1M ONACHOCTTA 3@ ,,KMBOTA UM IMYHOCTTA" Ce OTHACA Camo 40 peasiHa OnacHoCT oT
noceraTe/fiCTBa, KOUTO HapyLlaBaT HEOTMEHMMM MNPaBa, AN Ce NMPOCTUPA BbPXY BarKHU HapyLIEHWUA HAa OCHOBHM
npasa Ha gageH monauten. B Touka 101 ot KH (Mpak) e otbenssaHo, ve:

(%) Nak Tam.

(%) Elgafaji, unTpaHo no-rope, 6enexka Nog MMHUA 5, Touka 28.

() Mak Tam, TouKka 33.

(°®) BKBOOH, Hait-Hakpas B 6e30nacHocT, 6esiexka nog nmHua 2, cp. 60.
(%) HM u dpyau, umtnpaHo no-rope, 6eneskka nog AMHUA 26, Touka 114,
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[T]a3un pasnopeaba, KoATo ce oTHacA A0 GOKyca Ha 3annaxaTa, NPeTbpna NeT peAakUMOHHN NONPaBKM.
Dr McAdam (no-rope B 1. 75) oT6enn3Ba, 4e MbpBOHAYANHMAT U3pas ,,}KMBOT, 6esonacHocT uam ceoboaa”
3ae4Ho C nocneasanute GopmynMPOBKKM, OCHOBAHWN Ha KOHLLeNUuATa 3a cBoboaa [,*KMBOT UAKN dusnde-
CKa HENPUKOCHOBEHOCT, Wan cBob0Aa OT NPOM3BOJIHO 3a4bpKaHe"], B KpaliHa cMeTKa ca b1au 3anMyeHun
nopagun 6e3nOKOMCTBOTO Ha HAKOM AbPXKaBW YEHKM, Ye HeomnpasBAaHo Buxa paswmpunan obxsaTa Ha
Oupektusara (7).

B 06wwma uneH 3 oT *eHeBCcKUTe KOHBEHLMN OT 1949 T. ce M3M0/13Ba M3PA3bT ,,)KMBOTA M IMYHOCTTA” (a He ,,)KMBOTa
AN nndHocTtTa”), a B KH (Mpak) ce otbensasBa, Ye TO3n M3pas ONpesesieHo He e Noaxoasll 3a o6xBallaHe Ha Kak-
BOTO U [la €, CBbP3aHO C UMBUAHM 06eKTn. MXI BK/AtOYBa B ONpeaesieHUETO Ha NOCeAHUTE CAeAHOTO: ,KUANLWA,
MarasmHu, yYynauia u apyru mecta 3a HEBOEHHa AEeWHOCT, MecTa 3a OTAUX M MOK/JOHEHME, TPAHCNOPTHU cpes-
CTBa, KYNTYPHU LEHHOCTU, BONMHULM U MEeANUMHCKM 3aBeAeHns 1 3BeHa”. Bbnpeku ye oT Diakité ctaBa sAcHO, ye
OCHOBHWTE TEPMMHM MO YneH 15, bykBa B) He TpAbBa Aa ce Tb/KyBaT cnoped MXI1, nsrnexaa Tosa pasrpaHuya-
BaHe e HeobXxoAMMO 3a BCAKO onpeaenieHune.

B Touka 107 ot KH UKAIT oT6enn3Ba pasrpaHUyYeHmne B pamK1Te Ha YneH 3, naparpad 1 mexkay a) noceratencraaTa
BbPXY ,,’KMBOTA M IMYHOCTTA®, OT e4Ha CTpaHa, U B) ,,MOCEraTeNCTBOTO BbPXY IMYHOTO AOCTOMHCTBO, @ UMEHHO
YHWKABALLOTO U Aerpaampallo TpeTupaHe”, ot gpyra ctpaHa. ToBa Kapa TpubyHana fa ce CbMHABA, Ye MaTepu-
a/IHOTO MPUNOXKHO NOJe Ha M3Pa3a ,,)KMBOTA M IMYHOCTTA" MOXKe Aa ce pasWnpu A0 3annaxu, NpeacTaBasBaLLm
HEYOBELLUKO W Aerpaampalo TpetupaHe. [JonbAHUTENEH NPW3HAK 33 NPUCHLLATA OFPAaHNUYEHOCT HA NOHATUETO
,KMBOT UM NMYHOCT” cbrnacHo MXI e ¢akTbT, Ye B lonbaHuUTeNneH npoTokon || (AoToraBa ce cmsTa, Ye Ha 3aKpu-
NaTta Ha UMBUIHOTO HaceneHue TpsabBa fa ce Aaje No-LWMPOK MaTepuaneH 06xBaT) € M3noa3BaHa AONbAHUTENHA
bopMynnpoBKa, 3a Aa ce HanpasW 3aKpuaaTa No-obwupHa. YneH 4, naparpad 2, 6ykBa a) OT CbLLaTa KOHBEHUMA
3abpaHABa: ,NoCeraTesiCTBO Ha KMBOTA, 34PABETO U GU3NYECKOTO MM MCUXMUYECKOTO CbCTOAHME Ha AMLaATa, U
No-TOYHO yBMBaHe, KaKTO U KECTOKO TPETUPAHE KaTo M3Te3aHne, ocakaTABaHEe UAM KaKBaTo M Aa e gpyra dopma
Ha TenecHo HakasaHue”, TpubyHanbT cTUra A0 3aKA4YeHneTo, Ye ,[K]aTo He 3abpaBsme obaue, Ye ,KUBOTHLT
WAW IMYHOCTTA” cnefBa Aa ce Th/IKyBa B NO-LUMPOK CMUCH/, HUE e NpUeMeM, Ye M3pasbT Tpabsa ga obxsalla
CpeAcTBaTa 3a OLENsiBaHe HA IMYHOCTTA . ALMUHUCTPATUBHUAT Cba, Ha CIOBEHUS NOCTAaHOBABA, Ye 3allMTeHaTa
CTOMHOCT BbB Bpb3Ka C UneH 15, 6ykBa B) He e NPOCTO ,,0UeNABaHETO" Ha /IMLATa, TbPCELWM YOeKuLLe, HO CbLUO
TaKa 1 3abpaHaTa 3a HeyoBelLKo oTHacaHe (7).

1.8. Tleorpadcku obxsat: aAbpKasa/obnact/pervoH

Mpu pasrnexxaaHeTo Ha 3aKpuaaTa no yaeH 15, 6yKBa B) e OT CbLECTBEHO 3HaYeHWe A4a ce NpeLeHu cuTyaum-
ATa, Nnpeobnagasalla B AbpiKasBaTta Ha BpbliaHe (72). He e Heobxoanmo obaye aa ce peln Aann BbOPbIKEHUAT
KOHONIMKT € NoBCeMECTeH; NO-CKOPO OCHOBHOTO BHMMaHMWe Tpabea Aa 6bae HaCOYeHO KbM PernoHa, B KOMTO
Xnsee MoAUTenaT (Mam obnactta Ha MECTOHa3HaYeHMe), U KbM onpeaesiaHe 4a/iM TaKoBa ILLE € U3/I0KEHO Ha
OMacHOCT B Tasu 061acT UK NO HEOBXOAMMMA MApPLLPYT KbM Hes. YaeH 8 NoTBbpiKAaBa CbLLO TaKa, Ye A0PMU ako
MONIUTENIAT MOXKE A3 AOKaXKe peasiHa OMacHOCT OT TeXKKM noceraTencrsa no yneH 15, 6yksa B) B ob6aacTTa cu Ha
Npousxos, ycnoBusTa 3a cybcuamnapHa 3akpuaa morat Aa 6b4aT yA0BAETBOPEHM eANHCTBEHO aKo TO3M MOJIUTEN
He e B CbCTOAHWE 4@ NOJly4YM BbTPELLHA 3aKpWaa B Apyra 4acT Ha Abp:kasaTa. CnefoBaTeIHO MbPBUAT BbMNPOC €
4ann MONUTENAT € U3/I0XKEH Ha peasiHa ONacHOCT OT TEXKKM noceratesicTea B obaacTTa cv Ha npomsxod (uam no
MbTA CM KbM Ta3un 061acT). AKO OTFOBOPBLT € MOJIOKUTE/IEH, BTOPUAT BBNPOC € 4311 TEXKUTE NoceratesicTBa morat
[a 6baaT n3berHaTv Ypes nosyyaBaHe Ha BbTPELLIHA 3aKpWaa B Apyra YacT Ha AbprKaBaTa.

(°) TponbyHan no cnopose BbB BPb3Ka C yHexMLWeTo M umurpaumaTa (ObeguHeHo KpancTso), pewwermne ot 25 mapt 2008 r., KH (4neH 15, 6ykea 8) om Jupekmu-
8ama omHocHo npuzHasaHemo) Upak CG [2008] UKAIT 00023.

(") ABMMHKUCTPaTUBEH CbA, Ha CnoseHus, pewenus ot 25 centemepu 2013 r., | U 498/2012-17 1 29 aivyapm 2014 r. | U 1327/2013-10.

(”) ,AobaseHaTa cTOMHOCT Ha YneH 15, 6ykBa B) e cnocobHOCTTa My 4@ NPeAOCTaBM 3aKpuaa OT TEKKM OMAacHOCTU, KOMTO Ca MO-CKOPO CUTYaLMOHHM, OTKOJIKOTO
VHAMBWAYaNHO HacoueHW.” leknapauua Ha BKEOOH oTHocHo CybecuamapHata 3akpwna, LMTupaHa no-rope, 6enexka nog anHua 57.


https://tribunalsdecisions.service.gov.uk/utiac/decisions/37806
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1.8.1. UpeHTudnumnpaHe Ha obnacTTa Ha npomsxop,

KoraTo ce B3ema peLueHne MACTOTo Ha 06/1acTTa Ha NPOM3X0o4 Ha MosiMTena Aa 6bae MACTO Ha BpbluaHe, e Heob-
XOOMM OCHOBAH Ha GaKTUTE NOoAX0oZ4, KOMTO OTYMTa BbMPOCK KaTo 06/1acTTa Ha NoCcAeLHOTO MECTOXUTENCTBO U
obnacTtTa Ha obuyaitHo npebusasaHe (7).

1.8.2. O6nacTt Ha npon3xoAa KaTo 061aCT HA MeCTOHa3HaYeHue

CnefoBaTenHO KoraTo ce pasrfiexaa onacHoCcTTa B 06/1acTTa Ha NPomn3xoa Ha MoauTens, TpAabBa CbLLLO TaKa Aa ce
ObPXKU CMETKa 3a TOBA [a/IM CbLLECTBYBA Bb3MOXKHOCT Aa Ce MbTyBa A0 TOBA MECTOHA3HAYeHUeE UAKN He. AKO He
(nopaam daKTa, Ye BbOpbKEH KOHPIMKT 3acAra MapLupyTUTE, KOMTO MOYKE OCHOBATE/IHO Zla ce OYaKBa Aa bbaat
M3MON3BaHM), TO Ce CYMTA, Ye TO3U MOIUTEN € AEMOHCTPUPA ChLLLECTBYBAaHETO Ha OMACHOCT No YsieH 15, bykBsa B)
B 06/1aCTTa Ha MeCTOHa3Ha4YyeHue.

B Sufi uElmi (*) ECtHR e B3en npeasua reorpadckna xapaktep Ha KOHGAMKTA B KOHTEKCTA HA reHepannM3npaHo
Hacuaune. B HauMoHanHaTa cbaebHa NpakTMKa BbB Bpb3Ka C uieH 15, 6yksa B) PAC Ha epmaHusa U GpeHCKUAT
HaunoHaneH cba, 3a NPaBoToO Ha yberKuLLe ca MOCTaHOBWU/IM, Ye 3a NpeLleHKaTa e HeobxoAMMO A3 ce aHanM3upa
He obliaTa CUTyauma Ha HaUuMOHANHO PABHULLE, @ CbOTBETHUAT pernoH (7°), BKAOUMTENHO MapLIPYTLT, KOMTO
TpabBa Aa ce cnefBa OT MACTOTO Ha BpbLLaHe A0 obaacTTa Ha npousxog, (76). TakaBa e M nocnefoBaTeNHaTa No3u-
LMA Ha cbamnuLiaTta u TpubyHanmte Ha O6eguHeHoTo Kpanctso (7).

1.8.3. 3aKpwuna cpely TeXXKU noceratencrsa B 06nacrra Ha
MeCTOHa3HayeHue

Cnepga na ce oTbenexu, Yye KoraTo ce npeLeHaBa Aaau CbLLECTBYBa OMACcHOCT Mo yieH 15, 6ykea B) B obnac-
TTa Ha NPOM3X0Z4, Ha AALEHO /IMLE, TaKaBa OMACHOCT Ce CYMTA 3a YCTAaHOBEHa eAMHCTBEHO aKo HAMa edeKTUBHA
3aKpuna cpelly HesA. B uneH 7 78 ce npeasukaa, ye 3aKpuaaTa cpelly TEXKM noceratenctsa Tpabsa ga e edek-
TUBHA M A3 HAMa BpemeHeH xapakTep. OBMKHOBEHO TaKaBa 3aKpwia ce NpeaocTaBs, Korato cybekTuTe, noco-
yeHu B naparpad 1, 6ykeu a) u 6), B3emaT pasyMHU MeEpPKM, 3a [a NonpeyaT Ha TEXKKWUTe noceraTesncTsa, inter
alia, upe3 GyHKUMOHMPAHETO HA epeKTMBHA NpPaBOpa3AaBaTe/IHA CMCTEMA, MO3BO/ABALLA NPeAOTBPaTABAHETO,
pasKpMBaHETO, HaKa3aTeNHOTO Npec/esiBaHe U HaKa3BaHeTO Ha AeAHUATa, NpeacTaBAABalLM NpecaesBaHe Uam
TEXKKO MoCeraTencTso, M KOraTo MOIMTENAT MMA 40CTbN 40 Tasu 3aKpuna.

1.8.4. BbTpewHa 3aKkpuna

AKo B 0b6nacTTa Ha MPOM3XOA4 HAa MONUTENA CbLLECTBYBA OMACHOCT No 4ieH 15, 6ykea B) (KaKTO € MOCOYeHOo
no-rope), BbNPOCHT € AaNn CbLLECTBYBA YacT OT AbprKaBaTa, KOATO He e 3acerHaTa oT KOHGIMKTa U B KOATO MOXKe
OCHOBATe/IHO Aa Ce 0YaKBa /IMLETO Aa ce npemecTu. ToBa e M3BECTHO KaTo Bb3MOXKHOCT 3a BbTPeLlHa 3aKpuaa
(vnn BarcTBo BBTPE B CTpaHaTa, BLTPELHO NpecenBaHe).

(®) Bundesverwaltungsgericht (fepmanus), pewenue ot 31 saHyapwm 2013 r., 10 C 15.12, Touka 14.

(") Sufi u Elmi, uutnpaHo no-rope, 6enexka nog AvHua 14, Toukn 210, 265—292.

(") M. Mohamad Adan, uutupaHo no-rope, 6enexka nog amkHua 31.

() Bundesverwaltungsgericht (fepmanus), uMTupaHo no-rope, Todka 13e; M. Mohamad Adan, unMTupaHo no-rope

(") HM u Opyau, umtmpaHo no-rope, 6eneskka nog AvHus 26.

(®) Ynen 7 ot AN — Cy6eKTu Ha 3akpuna: 1. 3aKpunata cpeLly npecneiBaHe UM TEXKM Noceratencrsa Moxe Aa 6bae npefocTaBeHa eAMHCTBEHO OT: a) Abp-
)KaBaTta; nnm 6) napTumM AN OpraHnsauun, BKIKOYUTETHO U MEXAYHAPOLAHWU OPraHmn3aumn, KOUTO KOHTPOAMPAT AbprKaBaTa UM 3HAYMUTENIHA 4acT OT HelHaTa
TEPUTOPWA, NPU YCI0BME Ye CbLUMTE KeNaaT U MoraT Aa NpeAsIokKaT 3akpuaa B CboTBeTCTBUE ¢ naparpad 2.

2. 3aKpunarta cpeLly npecneiBaHe Wiu TEXKKU noceratencTsa Tpabsa Aa e epekTBHa U Aa HAMA BpemeHeH xapaktep. OBUKHOBEHO TakaBa 3aKpuia ce npesoc-
TaBs, Korato cyb6eKTuTe, nocoyeHu B naparpad 1, 6ykeu a) u 6), B3emaT pasymHV MepKu, 3a 4a Nonpeyat Ha NpecnefBaHeTo UK Ha TEXKUTE noceraTesncTsa,
inter alia, upe3 dyHKUMOHMPaHeTO Ha edeKTUBHA NpaBopa3faBaTe/iHa CUCTEMA, NO3BO/IABALLA PAa3KPUBAHETO, HAKA3aTE/IHOTO NpecnefBaHe U HaKa3BaHeTo Ha
[EeAHUATA, NPeACTaBAABALLM NPECeBaHe UM TEKKO NOCeraTescTBo, M KOraTo MOJIMTENIAT MMa A0CTbI A0 Tasu 3aKkpua.

3. Korato ce onpefens fanv efHa MexayHapozHa OpraHu3auusa KOHTPOMPa eAHa AbpKaBa UM 3HAUUTENHA YacT OT HellHaTa TepuTopusa 1 Aanu Ta npeanara
3aKpu/ia Mo CMUCHAA Ha naparpad 2, AbpKaBUTe YNeHKM ce CbobpasABaT C yKasaHWATA, KOMTO mMoraT Ja 6bAaT NpesoCcTaBeHn OT akToBeTe Ha Cbio3a B Tasu
obnact”
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YneH 8 rnacu:
BbTpelwHa 3akpuaa

1. Npwn oueHABaHETO Ha mosibaTa 3a mMeXAayHapoaHa 3aKpuia AbpXKaBUTe YNEeHKU MOoraT Aa pewarT, ye
MOJIUTENAT HE Ce HYXXAae OT MeXXAyHapoAHa 3aKpuaa, ako B 4acCT OT Abp*KaBaTa Ha NMPon3xos, TOM:

(a) HAMa OCHOBATE/IHO OnMaceHne OT npecneanBaHe Nan He € U3/10XKeH Ha pea/iHa ONMaCcHOCT OT TEXKU noce-
raTencrtea; nau

(b) MMa A0CTbN A0 3aKpuaa CcpeLlly npecneaBaHe UM TeXKM noceratenctea Cbr/1aCHO onpeaeneHneTo B
yneH 7 n MOXKe CUTYPHO M 3aKOHHO Aa NbTyBa U Aa NOAYYM AOCTHN A0 Ta3M YacT HA AbpXKaBaTa, KaKTo 1
MOXKe OCHOBaTeNHO Aa Ce O4YaKBa Aa Ce YCTaHOBU TaM.

2. Mpu pasriexgaHeTo Ha 06CTOATENCTBOTO Aa/ M MOIUTENAT MMa OCHOBATE/IHO OMaceHue OT npecnes-
BaHE WM [aNnu e U3/I0XKEH Ha peasiHa OMacHOCT OT TEXKW MoceraTencrsa, AW Aanuv Mma AOCTbM 40
3aKpuia cpelly npecneaBaHe MAM TEXKKM NoceratesicTBa B 4acCT OT AbprKaBaTa Ha MPOM3X04 B CbOTBET-
ctBue ¢ naparpad 1 AbpraBuTe YNEHKM B3eMaT Mog BHUMaHME B MOMEHTA, B KOMTO Ce NPOM3HacAT no
monbara, obLMTE YCNOBMA B Ta3M YacT Ha AbpiKasaTa M IMYHUTE OBCTOATENCTBA OTHOCHO MOAWUTENA B
CbOTBETCTBME C YieH 4. 3a Tasu Len AbPiKaBUTE YIeHKMU rapaHTMpaT NnoJly4yaBaHeTO Ha TOYHA M aKTyasiHa
MHPOPMaLMA OT CbOTBETHUTE U3TOYHULIM, KAaTO Hanpumep BbpxoBHUA Komucap 3a bexaHunTe Ha Opra-
HM3aumMATa Ha obeanHeHWTe Haumu 1 EBponeiickaTa ciyxba 3a nogkpena B ob61acTTa Ha yoexKuLLeTo.

CbhobpakeHue 27 npeasuxaa:

BbTpelwHa 3akpuaa cpely npecieasaHe UAKM TEXKM NOceraTesicTea C/e4Ba 4a € pPeasiHO Ha pasnosoxKe-
HME Ha MOJIUTENA B YACT OT AbP)KaBaTa Ha NPOM3X04, A0 KOATO TON MOXKE CUrYPHO M 3aKOHHO A3 MbTyBa,
[a MMa JOCTbM M B KOATO MOXe OCHOBAaTe/IHO 4a Ce OYakea Aa ce yctaHosM. KoraTo npecneasaHerto
WM TEXKKWUTE NOCeraTesiCTBa Ce M3BbPLUBAT OT AbpiKasaTa WAM OT HelHW NpeacTaBuUTeNn, CesBa Aa ce
M3X0XKAa OT NPesyMnuuaTa, Ye MONUTENAT HAMA Ha Pa3no/IoXKeHWe peanHa 3akpuna. Korato monmtenst
€ HenpuapyKeHo HeMmbAHONETHO UL, HA/IMYMETO HA MOAXOAALLM FPUNKM M PEXUM Ha MOMNeYnTencreo,
CbOTBETCTBALLM Ha BUCLUMA MHTEPEC HA HEMPUAPYMKEHOTO HEMb/IHOMETHO NLE, CNeABa Aa NPeacTasasa
YacT OT NpeLeHKaTa 3a TOBa A4a/Iv Ta3n 3aKpUa e PeasiHo Ha PasnosioXKeHue.

MpaKTUYeCcKOTO 3HaUYeHMe Ha BbTpellHaTa 3akpuaa e notebpaeHo ot CJEU B Elgafaji, KaTo e nocoyeHo, ye ,,npu
[...] oueHsBaHe[TO] Ha monba 3a cybcuamapHa 3akpuna [...] moxe [...] ga ce otumTar [...] reorpadpckusaT obxsat
Ha cMTyaumaTa Ha 6e3ornegHO HacUIMe, KAaKTO M AEeNCTBUTENIHOTO MECTOHA3HAYeHMe HAa MOINTENA B Cly4al Ha
BpbluaHe” (7).

leorpadckmAT 06XBaT M BbTPELLIHATA 3aKPMIa Ca CBbP3aHM MPUHLMNK, Tbil KAaTO MOXKE [a Ce CYMTa 3a CbAbPKALLO
ce B Hal-LUMPOKOTO onpeaeneHune, e BbTPeLllHaTa 3akpm/a BK/IKOYBa He CaMo 3aKpua, NpeaocTaBaAHa OT TPeTH
cTpaHu (%), HO CbLLO M camo3allMTa Ypes NpemMecTBaHe B YacT Ha AbprKaBaTa, KbAeTO KOHPIMKTBT He CblLecTByBa
WM KbAETO 3aniaxaTa ot 6e30rne4HO Hacuame B pesynTaTt Ha KOHG/IMKTa e No-maska.

YneH 8, naparpad 2 ot npepaboTteHata Al (HO He U OT OPUTMHANHATA AUPEKTMBA — 3a Noseye UHGOPMALUA BIK.
Nno-A0/y) KOHKPETHO ce No30BaBa Ha AOCTbMA A0 3aKkpuaa. CbrnacHo YneH 7 cybeKkTUTe Ha 3aKpwuaa BKAKOYBAT
He Camo AbprKaBaTa, HO U HeAbPXKaBHU CYOEKTU, KOUTO KOHTPOAMPAT AbpKaBaTa UM 3HAUYUTE/IHA YacT OT Hes.
MPUHLUMABT Ha BbTPELUHA 3aKpKU/Ia € OTHOCUM KbM Y/ieH 15 KaTo LANo u MoXe Aa ce cYMTa, Ye MMa No-LUMPOKO
NpUAoXKeHUe cnpAmo YnieH 15, byksu a) 1 6), KOUTO ce OTHACAT A0 UHAMBUAYA/IHOTO HAaCOYBaHe, a He CNPAMO
uneH 15, 6ykea B). ToBa e TaKa, 3aLLOTO, C/1ef, KaTo BeAHbXK Oble yCTaHOBeHa 3annaxa oT 6e30rmefHO Hacuane
B pe3yNTaT Ha BbOPbXKEeH KOHPIMKT B 061aCTTa Ha NPOM3X0L, Ha/IMYMETO Ha Bb3MOXKHOCT 3a BbTPELLHA 3aKpuaa
B PaMKMKTe Ha Ta3n ob6aacT He moxe Ja 6bae YCTOMUMBO, Thil KAaTO B MHOTO CMTYaLUUKN HA BbOPDBKEH KOHOAMKT
He MOXe @ MMa CbMHEHWe, Ye He e Ha pa3nonoxeHne ebeKkTMBHa 3akpuna. ,CnocobHocTTa Ha cybekTnTe Aa

(°) Elgafaji, untupaHo no-rope, 6enexka nog MMHUaA 5, Touka 40.

(%) Ynen 7, naparpad 1, 6yksa 6) obade npeasmxaa, 4e 3akpuaa moxe Aa 6bae NpesocTaBaHa OT HeAbPMKaBHM CYBEKTU, aKO Te KOHTPOAMPAT AbprKasaTa uam
3HAYMTEsIHA YaCT OT HeilHaTa TEPUTOPUA U XKeNaaT M MOraT a NPeasioxaT 3aKpuia B CbOTBETCTBME C YieH 7, naparpad 2 ot . B. BbpxoBeH cbg, Ha Yelwkarta
peny6avka, pewenue ot 27 oktomspu 2011 r., D.K. cpewy Ministry of Interior, Azs 22/2011.
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OCUTYPAT 3aKpWa U NMOKasaTeanTe, CBbP3aHu C IMNcaTa Ha AbPyKaBHOCT, ca cpes uaeHTMouumparmTe ot BKBOOH
NoKasaTeNn 3a oLeHABaHe Ha CTeNeHTa Ha HacuMe M TexKKa 3annaxa ().

CnepoBaTenHO OLEeHABAHETO Ha CUTyaUMATa He camo B 061acTTa Ha NMPOU3X04 Ha MOIMTENA, HO U B APYTM YacTK
Ha Abp)KaBaTa, B KOMTO MOXKE a € Bb3MOXKHO [la Ce HaMepy BbTPeLUHa 3aKpKUa, e OT CbLLECTBEHO 3HaYeHMe 3a
NPaBWIIHOTO pasrexaaHe Ha yneH 15, byksa B). 3a npeLeHKaTa Ha 06LWMTE YCNOBUA U IMYHOTO NOJIOKEHUE Ha
MONUTENA e HeobxoaMma 3aabnboyeHa oueHKka. [N NocTaBa M3MCKBaHe Tasu NpeLUeHKa 4a ce Hanpasu B CboT-
BeTcTBMe C uneH 4 (OueHABaHe Ha eeMeHTUTE) M 4a Ce MoJyYm ,TOYHA M aKkTyanHa MHpopmauma“,

Mo-HaTaTblueH aHanM3 Ha reorpadckma ob6xBaT M BbTPELLHATa 3aKpuaa e NpeacTaBeH B pasgenn 2.4 n 2.5 Ha
yact Il.

(1) BKBOOH, Hait-Hakpas B 6€30MacHOCT?, LMTUPAHO No-rope, 6eneskka nog AMHus 2.



YacTt 2: lNpunaraxe

2.1. Pe3some: LlanocteH noaxon,

B uacT | 6axa aHaNM3MpPaHM CbCTaBHUTE eleMeHTH Ha uneH 15, 6yksa B). B Tasu yacT ce cbcpefoToyaBame Bbpxy
HauyMHa, No KOWTO Tasu pasnopesnda cnensa Aa ce Npuaara B NpakTUKara.

KakTo 6elle oTbenasaHo no-rope, 3a npeLieHKaTa no YneH 15, 6yksa B) e Heobxoaum usnocteH noaxoa,. Cbau-
nvuiata v TpubyHanute TpabBa Aa B3emaT nog, BHUMaHMe peauua eneMmeHTU: BbOPbXKeHUA KOHGAUKT, K1soTa
WUAW INYHOCTTA Ha LUMBUAHOTO NINLE, TEKKUTE U IMYHK 3aniaxu, 6e30rnegHoTo Hacuane, npara Ha HacuMAKneTo,
reorpadckma 06xBaT M Bb3MOXHOCTTA 33 BbTpellHa 3akpuaa. Mexay Te3n pasivyHu eNeMeHTU CblLecTBYBa
B3aMmofeicrseme.

B MpunoxkeHne A e npeacTaBeHo ,,A4bPBO Ha pelieHMATa”. To MMa 3a Len Aa NOMOrHe Npu MaeHTUOULMpPaHeTo
Ha IOTMYHMA pes Ha BbNPOCUTE, KOMTO CbAMANLWATA U TPUBYHanuTe TpAbBa 4a CU 3a4aBaT, KoraTo npeueHaBaT
Janv JafieHo iMue OTroBapsa Ha yc/ioBMATa 3a cybcuamapHa 3akpuaa no yneH 15, 6ykea B). B HacToAwmA pas-
[eN BHMMaHMETO e HacoYeHO KbM OCHOBHMTE BbMPOCK HA MPUIAraHeTo, KOMTO Ce HYXKAAAT OT AOMbAHUTENHO
passAcHABaHe.

2.2. [peueHKa Ha cTeneHTa Ha Hacuine — NpPakTUYECKU Noaxopa,

Hacokute, nageHu ot CIEU B Elgafaji (%2) v Diakité (%2), ca c orpaHuyeH 0b6xBaT 1 onpeaeseHo OCTaBAT BbNpoca
Kak uneH 15, 6ykBsa B) cieaBa A4a ce npuaara B npakTMKaTa NpeaMMHO Ha HaLMOHAHUTE CbaNAMLLA U TPMBYHaNN.
Mo-cnewumanHo Te He CbAeNCTBaT Ha HAaLMOHANHUTE CbAMANLA UAN TPMBYHANM A3 CM OTTOBOPAT Ha BbMNPOCaA Kak
cnefBa 4a NoAXo4AT KbM oLeHABaHeTo (i) Ha cUTyaumaTa B CbOTBETHaTa 06/1aCT MM PErMOoH Ha CTpaHaTa, Taka ye
[a NPeLeHAT KaKkBa e CTeneHTa Ha Hacuaue, u (ii) 4anv ToBa HacuaMe BOAM A0 Cb34aBaHETO Ha peasiHa OnacHOCT
OT TEXKM MoceraTecTsa 3a UMBUAHOTO HaceaeHWe KaTo LUAA0 MK 3a AnuaTta Nnopasam IMYHOTO UM MOJOMKEHME,
UM KoMBuHauMA OT ABeTe.

CJEU Bce olue He e Aan HacoKM 3a KpUTEPUUTE 3a NpPeLEeHABaHe Ha CTENEeHTa Ha HacuaMe NP BbOPbBIKEH KOH-
bAnKT. Coguanuiata v TpubyHanuTe wWe Tpabea 4a Bb3nNpremaT NPaKTUYECKM NOAXOA KbM OLLeHKaTa Ha LoKasa-
TescTBaTa, NpeacTaBeHM B NOAKPena Ha monbata. BCUUKM KpUTepUW, NpuaaraHu oT HauMOHaHM CbauamLLa 1
TPMByHaNM, We ce HyXAaAT OT TECT 3a NPaKTMYECKa Bb3MOXKHOCT, 3a Aa MOXe uneH 15, 6yKBa B) fa MMa No/e3Ho
AeicTene. Ha paBHULLETO HA AbpiKaBUTE YNEHKM AenaTa no uneH 15, 6yksa B) ca cneumasHu, 3alwo0To npegmeTsT
€ AbprKaBa, B KOATO NOHE 4acT OT HeA Ca B CUTyaUMa Ha HacUAMe U KOHOAMKT. KakTo bele obsacHeHo B YacT 1,
cbannuuiaTa u TpubyHanute Tpabsa Aa B3emaT Npeasua peavua GakTopm MAK NoKasaTenu; B TOBa OTHOLLEHMWE e
Ba)XKHO 4a Ce M3M0/3Ba Hay4eHOTO OT CbAebHaTa npakTuKka Ha ECtHR 1 HauMoHanHWTe CbannMLLA U TPMBYHaNK.

2.2.1. CvopebHa npakTuMKa Ha Cbpa B CTpacbypr

Moaxopbt Ha ECtHR KbM nNpeueHABAHETO Ha CTeneHTa Ha Hacuaue 3a uenuTe Ha vneH 3 ot EKMNY — c uen pa ce
pewmn Aanm BCUYKM AN NOBEYETO LMBU/IHU INLA Ca U3NI0XEHU HA peasiHa ONacHOCT OT HEYOBELLKO OTHOLLEeHue
— ce cbabpKa B TouKa 241 o1 Sufi and Elmi , KakTo cnepga:

B HacToALWOTO Aeno Kanbonogatenat TBbpPAM, Ye 6e30rneHOTO HacKame B rp. Moraguuly e ¢ 40CTaTbyYHO
HMBO M MHTEH3UBHOCT, 3@ Zia U3/10XKM Ha peasieH PUCK }KMBOTA UM IMYHOCTTA HA BCAKO LIUBUIHO NLE B
cTonnuata. Bbnpekun ye CobabT BeYE € NOCOYMUA, Ye EANHCTBEHO ,B Hall-KpaliHWUTe cay4an” cutyaums Ha

(%) Elgafaji, unTupaHo no-rope, 6enexka Nog MMHUA 5, Touka 43.
(%) Diakité, umtpaHo no-rope, 6enexKka nog muus 7, Touka 30.
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MacoBO Hacuaue e 6bae ¢ 4oCTaTbyHa MHTEH3MBHOCT, 32 43 BOAM A0 TaKaBa OMACHOCT, TOM He e Aan
HWKaKBM NO-HATaTbLWHM HAaCOKM 3a TOBA KaK Zla Ce OLeHABa MHTEH3MBHOCTTa Ha KOHGAMKTA. CbabT 0baye
HamnomHs, ye TpMbyHaNbT MO CNOPOBE BbB BPb3Ka C YOEKMULLETO U MMUTpaLMaTa e TPA6BaNo Aa Hanpasu
nofaobHa oueHKa no aenoto AM n AM (Comanusa) (3) (uuTMpaHo no-rope) u e onpeaennn cnegHuTe Kpu-
Tepun: NbPBO, Aa/IU CTPAHWUTE B KOHGNIMKTA M3NON3BAT METOAM U TAaKTUKM 33 BOAEHE Ha BOEHHW AeNCTBUA,
KOWTO YBE/IMYABAT PUCKA OT LMBUIHU KEPTBU UM Ca HACOYEHU MPSAKO KbM LUMBUIHM WLA; BTOPO, Aa/u
M3MO0/I3BAHETO Ha TaKMBa METOAM U/UM TaKTUKM € LUMPOKO PasNpOCTPAHEHO MEXAY CTPaHUTe B KOH-
GNVIKTa; TPETO, Jann CParKeHMATa Ca JIOKAIHU UK 060 Pa3NpPOCTPaHEHU; U HaKkpas, bpoAaT Ha ybuTuTe,
paHeHUTe 1 n3ceneHnTe B PE3YNTAT Ha CPAXKEHUATA LMBUAHM MLA. BbNpeKu ye Tesun Kputepumn He Tpabea
[a ce pasriexaaT KaTo M3yepnaTesieH CMUCHK, KOMTO cneaBa Aa ce npuaara BbB BCUYKKM Bbaewm gena,
B KOHTEKCTA Ha HacToALLOTO Aeno CbAbT CYMTa, Ye Te NPeacTaBaABaT NOAXOSALL0 MepuIo, KOeTo Aa ce
M3M0/13Ba 33 OLLEHKaTa Ha HUBOTO Ha Hacuve B Moraguuly.

2.2.2. HauuoHanHu cbaAUuAULA U TPUbBYHaNU

Peavua cbannmnwa n TpubyHanm Ha AbpiKaBM YNEHKM ca Bb3npuenn nogobeH Noaxod npy oueHKata Ha HUBOTO
Ha Hacu/Me Ha BbOPBKEHU KOHPANKTY 3a LenunTe Ha uneH 15, bykea B). CbliecTByBaT 0baye He3HAUUTENHN pas-
JIMYUNA B NPUNATaHUTE METOAM, KAKTO U B aKLLEHTUTE, MOCTaBAHM BbPXY PA3NIMYHK NOKasaTenu.

UKUT nocTtaHoBABa, Ye M3NCKBAHETO 33 MPUYMHHO-CNIeACTBEHA BPb3Ka MEXKAY reHepanu3npaHusa BbOPbKEH KOH-
GAVKT 1 6e3ornegHOTO HacuMe, M3M1araLlo Ha peanHa OMacHOCT KMBOTA UM IMYHOCTTA, € U3MNbJIHEHO, KOraTo
MHTEH3UTETLT Ha KOHO/IMKTA BKAKOYBA CpPeacTBa 3a 6opba (He3aBMCMMO Aann AOMNYCTUMM WAM HE CbIacHO
3aKOHWTE Ha BOMHATa), KOUTO CePMO3HO 3acTpaLlaBaT, NPAKO MAM KOCBEHO, HekombaTaHTu (¥°). 3a TpubyHana
TOBa 03Ha4aBa, Ye CbCPeLOoTO4aBaAHETO BbPXY A0OKa3aTeNCcTBa OTHOCHO 6pos Ha yOUTUTE UK PaHEHUTE LIUBUIHM
MUA e OT MbPBOCTENEHHA BayKHOCT MPU OLeHABAHETO Ha HMBOTO Ha Hacu/Me C orned Ha yneH 15, byksa B) (5°).
Bbnpeku ToBa TpmMbyHanbT nogYepTaBa HEOBXOAMMOCTTa OT NPMOBLLABALL NOAXOA 33 OLLEHABAHETO Ha CTeneHTa
Ha 6e3ornegHo Hacuaume. To3M NOAXOA M3MCKBA aHaM3 Ha HMBOTO Ha HACW/IME KAKTO B KOJAMYECTBEHO, TaKa M
B KayecTBeHO OTHoLleHMe. KoMYecTBEHUAT aHann3 pasrexaa 6poa Ha yOUTUTEe MKW PaHEHU LUBUAHW NMLa,
6poA Ha MHUMAEHTUTE, CBBP3aHM CbC CUTYPHOCTTA, U T.H. KayecTBEHMAT aHaM3 Ha CbLLECTBYBALLOTO Hacuane
TpabBsa Aa B3eme nNpensua, Bb34eMCTBMETO Ha 3an1axmMTe 3a HaCU/IME, KaKTO U Ha CaMOoTO GpU3MYECKO HacKaue,
NoBeAEHNETO Ha CTPAHUTE BbB BbOPBIKEHWUA KOHDAMKT U AbTOCPOUYHNUTE KYMYNAaTUBHM ePEKTH, KoraTo KOHOAMK-
TbT Beye NPoAb/XKaBa OT A0CTa Bpeme. EAMH npuobLuasaly, Noaxod, KOMTO e eAHOBPEMEHHO KOMYECTBEH U
KauecTBeH, TpA6Ba Aa HaAXBbLPAA YCTaHOBABAHETO Ha HPOA Ha LMBUNHUTE KepTBU (HapaHABAHUA AU CMbBPTHM
cnyyau) u Tpabea 4a ce Mma Npeasus, Yye NPUHYAMTENHOTO pasce/iBaHe Ha Hace/leHWeTo U CTeNeHTa Ha annca
Ha AbP*KABHOCT CbLLO Ca KPMUTEPUM OT 3HaUEHWe NPU OLeHKaTa Ha OMacHOCTTa JIMLETO [a CTaHe epTsea Ha 6e3o-
rnegHo Hacunaue (¥7). TpubyHansT Ha ObeAMHEHOTO KPasCcTBO MOCTAHOBABA, Y€ A0PY BHUMATENHO HacoyeHuTe
ybuitcTBa, KOMTO HE NPUYMHABAT BPeaa Ha UMBUIHM ANLA, @ CAMO Ha KOMBATaHTK, 4ONPUHACAT 33 e4MH KNMmaT
Ha CTpax M HECUTYPHOCT, KOMTO KOCBEHO MOBMLIABA MHTEH3MTETa Ha HacuameTo (%8). Mopaau ToBa cnopeg Tpu-
byHana, ,HMKOra He MOXe 4a € pPeaHo Aa ce NPaBu ONuT LLeNIeHaco4eHOTO Hacuane NPOCTO Aa Ce U3BaXKAa oT
o61mMA pasmep Ha 6esorneaHoTo Hacuane” (59).

®AC Ha lepmaHuMs NOCTaHOBABA, Ye KOraTo Ce OLEHSABA HWMBOTO Ha Hacuaue, e HeobxogMmo NpubanMsuTenHo
KO/IMYECTBEHO onpeaensHe Ha obwma 6poi Ha UMBUAHUTE NNLA, KMBEELWM B CbOTBETHaTa 06/1acT, OT egHa
CTpaHa, 1, OT Apyra cTpaHa, Ha 6poA Ha akToBeTe Ha 6e30reLHO HaCUAMe, M3BbPLLIEHM OT CTPaHUTE B KOHGINKTA
CpeLlly XXM1BOTa UM IMYHOCTTA Ha LMBUAHM MLA B Ta3u obs1acT. OcBeH ToBa e HeobXxoAMMO fa ce Hanpasu obLa
OLEHKa Ha bpoA Ha XKXepTBUTE M TEXKECTTa Ha NoCTpadannTe (CMbPTHU CayYamn U HapaHABaHMSA) cpes LMBUAHOTO
HacesieHue. B TO31 CMUCBHA, KpUTepumTe 3a YCTaHOBABAHE Ha rpynoBo npeciegBaHe, paspaboreHn ot GAC B
CbOTBETCTBME C MPABOTO 33 6exKaHLUMTe, MOraT CbLUO A4a Ce npuaarat no cboTBeTeH HauuH (°°). OcBeH Konndect-
BEHO onpeaenaHe Ha HUBOTO Ha Hacuaune, noaxoabt Ha PAC M3MCKBa 06l OLEHKA Ha CTaTUCTMYECKMTE MaTepu-
aNun c BHUMaHMe KbM 6pos Ha KepTBUTE M TEKECTTa Ha YBPEXAaHUATA (CMbPTHU CyYamn 1 HapaHABaHWA) cpes,

(3) TpnbyHan no crnopose BbB Bpb3Ka C yHexuwWweTo n umurpauuaTta (ObeguHeHo Kpancteo), AM u AM (8bopbieH KOHGAUKM: Kamezopuu puckose) Rev 1
Somalia CG [2008] UKAIT 00091 27 aHyapwm 2009 r.

(%) HM u dpyau, umtnpaHo no-rope, 6eneskka nog AMHUA 26, Touka 45.

(%) Mak Tam, TouKka 43.

(%) MNak Tam, Toukn 271—274.

(%) Nak Tam, Touka 292.

(%) TpnbyHan ot no-ropHa nHcTaHuua (O6eauHEHO KPancTeo), pewenue ot 18 mait 2012 r., AK (uneH 15, 6ykea 8)) AgpeaHucman CG cpewy the Secretary of State
for the Home Department, [2012] UKUT 00163, Touka 207.

(°°) Pewenne 10 C 4.09, uutupaHo no-rope, 6enexKka nog MHua 28, Touka 34.
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UMBUAHOTO HaceneHue. Tasun o6Lia OLEHKa BbB BCEKM C/Iy4all BKNKOUYBA OLEHKA Ha CbCTOAHMETO Ha NPeaoCTaBs-
HUTE MEAMUMHCKM TPUSKM B CbOTBETHATa TEPUTOPUA, OT KaYeCTBOTO M AOCTbIMHOCTTA HA KOUTO MOXe Aa 3aBUCH
TEXKECTTa Ha HaHeCeHUTe TeJIeCHM NoBPeAM, C BHUMAHME KbM MOCTOAHHMTE NOC/AEAMLM, KOUTO HapaHABaHMATA
MmoraT Aa umart 3a keptsuTe (°1).

B neno BbB Bpb3Ka ¢ 6e3onacHocTTa B Moragmuy [bpKaBHUAT cbBeT Ha HuaepnaHama pewn npes 2010 r., ye
3a YCTAaHOBABAHETO HA U3K/OUUTENIHA CUTYaLMA, B KOATO YneH 15, Byksa B) cneaBa Aa ce NPUIOXKM KbM BCAKO
du3nyecko nuue, e HeobxoAMMO fa ce norneaHe oTBbA 6POA Ha CMBbPTHUTE C/TyYan U HAPAHABAHMATA B CbOTBET-
HaTa 0bnacT u Aa ce pasreaaT ApyrM GaKTOpPM OT 3HAYEHME, HaNPUMep BLTPELLHOTO pascesiBaHe, bexaHuuTe,
6AralmM oT cTpaHaTa, M NPOM3BOIHOCTTA Ha HacuameTo (°2).

Cnopes dppeHckna HaumoHaneH cbz 3a NPaBoTo Ha ybexuue n Jbp:KaBHUA CbBET Ha PpaHUMA MHTEH3UTETLT Ha
BbOPbKEH KOHGAMKT gocTura npara no Elgafaji B cuTyaumm Ha reHepanusmpaHo Hacuaue. MpuHyauTeNHn pas-
Ce/BaHMA Ha HaCeNIeHNETO, HapYLUEHMUA HA MEeXAYHAPOAHOTO XYMaHUTAaPHO NPaBo U OKYNMPAHETO Ha TepuTopus
CbLUO Ca eN1EMEHTU OT N3MEPBAHETO HA MHTEH3WTETA Ha reHepPaNn3MpPaHoOTO Hacuaue (%3).

2.2.3. MNo3unuma Ha BKBOOH

BKBEOOH cbluo npusosasa CbamaMuiaTta v TpbyHannTe Aa B3eMaT NpeaBu KakTo KONMYECTBEHM, TaKa U KayecT-
BEHMW €/IEMEHTM KaTo 4acT OT efAHa ,MparmaTiMyHa, UANoCTHA M OpUEeHTMpPaHa KbM 6bAelleTo OueHKa", KoATo
,He Moxe aa 6bae cBefeHa 40 MaTeMaTUHECKO U3UUCIeHMe Ha BepoaTHocTuTe” (*). OpraHu3aumaTa npueimya
BHMMaHMETO KbM NpPeAnasneocTTa, Heobxoanma npu 6opaBeHe CbC CTaTUCTUHECKM AaHHU NPeaBua, PasankmTe
B METOA0/10MUATA U KPUTEPUMTE MPU CbOMPAHETO Ha AaHHM, CbObLLABAHETO Ha MO-HUCKM CTOMHOCTU Ha Hacuive
M 3HAYEHMETO Ha reorpadCckma 1 Bpemesmsa 06XBaT, N0 OTHOLIEHME HA KOWTO Ce pasriexaaTt uHumaeHtute ().
OcseH 6poA Ha CBbP3aHMTE CbC CUTYPHOCTTA MHUMAEHTU U KEPTBUTE (BK/IKOUMTENIHO CMBPTHM Cydan, HapaHs-
BaHMA M ApYrv 3an1axu 3a IMYHOCTTa), TpA6Ba Aa ce B3emart npeasua, ,obLiarta cpefa Ha CUrypHOCT B CTpaHaTta,
NPUHYAUTENIHOTO pa3cesiBaHe Ha HaceNeHMeTo U Ha Bb3AEeNCTBMETO Ha HACU/AMETO BbPXY LAAOCTHATa XyMaHu-
TapHa cutyauma“ (%).

2.2.4. 3aKknouyeHUA — HeusyepnateneH CNUCHK Ha Bb3MOXXHMU
nokKasartenu

Mexay UKUT, ObprkaBHUA cbBeT Ha PpaHuma, Abp:kaBHUA cbBeT Ha HuaepnaHamsa, PAC Ha lepmaHua 1 Bbp-
XOBHMA cbf Ha CNoBeHMA e Hanuue obLwo cbriacue, Ye HUBOTO Ha HacKMAne TpPAbBa Aa 6bae OLEHABAHO KaKTo
cnopes, KOIMYecTBOTO, TaKa M Cropes, KayecTBoTo My. 3a cbanaMwaTa B lepMaHuMA ougHKaTa Ha KOIMYECTBOTO
Ha HacuaMeTo e HeobxogMMma OTrpaBHa TOYKa 3a OLEeHKaTa Ha KadecTBoTo my (%7). HabntogasaHuTe peleHms Ha
CbaMNAULLATA U TPMBYHaNUTe Ha 4pyrn mecTa B EBpona nokassaT nofo6bHa 3arpuM»KeHoCT, Ye oLeHKaTa Tpsbsa aa
B3eMa npeasua eHOBPEMEHHO KOIMYECTBOTO M Ka4ecTBOTO. He MoXKe Aa MMa HUKAKBO CbMHEHUE, Ye 3HauuTen-
HOTO KOIMYECTBO Hacune e HeobxoaMMOCT, 6e3 KOATO He MOXKe A3 bbae NpegocTaBeHa cybcmamapHa 3akpuna.
OnpeaensaHeTo Ha npara 3a npuaaraHe Ha yseH 15, byksa B) obaye He e MPOCT aHaIM3 Ha KOIMYECTBEHWN JaHHU.

C ornea Ha npomeH/IMBaTa CbaebHa NpakTMKa He 61 6110 Pa3ymMHO 4a ce NPaBKM ONWT 3a Cb3aBaHe Ha UKCUpaH
CMUCHK C Bb3MOXHM NOKa3aTenun, HO aHaU3bT Ha BoAeLWM Aena, BKaouutenHo Sufi u Elmi, K.A.B. (°®) (BbB Bpb3Ka
cuneH 3 o1 EKMY), n Ha npakTuKaTta Ha PAC Ha fepmanus, [bpskaBHUA CbBeT Ha HuaepnaHamsa, UKUT, dpeHckua
HauunoHaneH cbg, 3a NpaBoTO Ha ybexuie, BbpxoBHMA cba Ha CNoBeHMA (CMUCBHKBLT HE e Mb/IeH), KAaKTo U npe-
npaTkuTe Kbm YKasaHuATa 3a gonyctumocT Ha BKEOOH BbB Bpb3Ka ¢ AbpKasu KaTto Mpak, Comanua n ApraHuc-
TaH NOKA3BaT, Ye CbLLEeCTBYBAT TPM NPUHLMNA, KOUTO CefBa Aa PbKOBOAAT OLLeHKATa:

(°*) Pewerue 10 C 13.10, uutpaHo no-rope, 6enexka noa AMHua 37, TouKa 23.

(°2) Raad van State (HuaepnaHaums), pewenwve ot 26 sHyapwm 2010 r., 200905017/1/V2, ECLI:NL:RVS:2010:BL1483.

() Baskarathas, utnpaHo no-rope, 6enexka nog amHua 29; Bx. cblyo CNDA, pewweHue ot 18 oktomspwu 2011 r., Ne 10003854,

(°*) BKBOOH, Hait-Hakpas B 6e3onacHocT?, 6enexka nog avmHua 2, ctp. 104.

() Nak Tam, cTp. 46—47.

(%) Mak Tam, cTp. 104.

(°7) H. Lambert, “The Next Frontier: Expanding Protection in Europe for Victims of Armed Conflict and Indiscriminate Violence” (,Cneggawara rpaHuua. Paswu-
pABaHe Ha 3aKkpunaTa B EBpona 3a KepTBUTE Ha BbOPbBKEH KOHPAMKT 1 Be3oresHo Hacuaume”), IJRL 2013, 224.

(°8) ECtHR, cbaebHo peweHwue ot 5 centemspu 2013 1., K.A.B cpewy LLseyus, sanba Ne 886/11.
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a) Ha nbpBO MsCTO, NnoaxoabT TpsabBa Aa 6bae uanocteH 1 npuobuiasall. Cbananwara u Tpuby-
Hanute TpA6Ba Aa B3eMaT No4 BHUMAHMUE LMPOK KPblr MPOMEHIMBU BEIMYUHU OT 3HaYEHMe.

b) Ha BTOpO MACTO, cbaunuwiata u TpubyHanute He Tpabea Aa ce OrpaHMyaBaT 40 YMCTO KOMK-
YeCTBEH aHa/M3 Ha AaHHM 33 CMbPTHUTE C/ly4au U HapaHABaHMATA Cpes UMBUAHM nUa U T.H. Moaxoabt
TpAbBa Ja e KayecTBeH, a He caMo KoauyecTseH. Korato oueHABaT KOIMYECTBOTO M KayecTBOTO, Cbau-
nmwaTa u TpubyHanuTe Tpabsa Aa UMAT NpeaBuA BePOATHOCTTA 33 HECLOBLLEHW UHUMAEHTU U ApYTU
HEACHN MOMEHTM.

c)Ha TpeTo mAcTo, KoraTo M3non3BaT cbaebHa NPaKTUKa, KOATO Ha CBOM pej, Bb3npuema MHbopmauma ot
aKageMUYHM U3CcnesBaHuA, CbanaMLaTa U TpubyHanute Tpabea Aa ce BrIeXAaT No-CneuuManHo, 3a Aa
BMAAT KAaKBO COYAT LOKA3aTe/ICTBATA 33 MOKa3aTenunTe npm cUTyaLMm Ha Hacuame n KOHOGAUKTKU (cneaHoTo
MMa 33 Len fa CYKU KaTo HemsuyepnaTteneH CiUChK):
o ,Kpumepuu Sufi u EImi“ no EKNY:
® CTpaHMTe B KOHOAMKTA U OTHOCUTENHATa MM BOEHHA CUA3;
® NpuUaaraHUTeE METOAM U TAaKTUKM 332 BOLEHE Ha BOEHHU AENCTBUA (PUCK OT LIMBUIHW XKePTBH);
® BWJA HA U3MNON3BaHUTE OPBHKUA;
* reorpadckmaT 0b6xBaT Ha 6oeBeTe (N0KaNU3MPaHU UK 06O Pa3NPOCTPaAHEHMN);
® 6pOAT Ha YOUTUTE, PaHEHUTE U U3CENIEHUTE B PE3Y/ITAT HA CPANKEHUATA LMBUIHU MLA;
® CNOCO6HOCTTA MM HECNOCOBHOCTTA Ha AbprKaBaTa Aa 3aLLMUTU CBOUTE FPaXkKAaHW CpeLly HacuameTo (KoraTo e
Bb3MOXKHO, Lle 6bae NoMe3HO Aa ce ONpPeaenaT pas/IMYHUTE NoTeHUManHU cybeKT Ha 3akpuaa u aa ce pas-
rnega AencTBUTENHaTa MM pons) / CTeneHTa Ha IMNca Ha AbPXKaBHOCT;
® COUMANHO-UKOHOMMUYECKUTE ycnoBuA (KouTo 6m TpAbBano Aa BKAKOYBAT OLEHKA Ha MKOHOMMYECKaTa U apyra
NMoMoLL, OT MeXKAyHapoaHu opraHusaumm u HMO);
® KYMYNaTUBHUTE ePEeKTU HA ObATOTPANHM BbOPBKEHN KOHOAMKTH.

Mo NpMHLMN Te3N HensdyepnaTenHM NoKasaTenn ce NnpuaaraTt, Korato Tpﬂ6Ba Aa ce oueHu o6u.|,aTa nnn cneu,mcbmq-
HaTa 32 MO/IMTeNs onacHOCT. Tbli KaTo BCEKM OoTAeNeH BbOPbBXKEH KOHdJ}'IMKT MOXe Aa caiegBa pa3aindyeH moaen, ot
U3KNKOYNTETHA BAaXXHOCT € Aa Ce NOMHMU, Ye eaAnH CNUCHK C NOKa3aTtenun (KaTO FOpHMTe) HWKOra He moXe ga 6bp,e
nsyepnartesieH. OcobeHocTuTe Ha AafeH BbOPbXKEH KOHd)lWIKT U UNBUTHUTE XKEePTBU B HEFO MOraT Aa goseaat Ao
Apyrn nokasatenaum, Konmto TpﬂﬁBa Aa Cce B3emMmart npeasua.

2.3. [lpunaraHe Ha oUeHKaTa No NOABUMXXHA CKana

KoHuenuuaTta 3a NogBuHa CKaia, NpousThyallLa oT cbaebHoTo pelweHune no genoto Elgafaji (sbnpekun ye He
€ M3PUYHO OnMcaHa KaTo TakaBa), OCUIypsABa PamKa 3a OLEHKa Ha OTHOCMTeNHaTa 3HAYMMOCT Ha NOHATUATA 33
06La onacHocT (Mpu KoATO cbluecTByBa 6e30r1egHO HacuaMe Ha TaKoBa BUCOKO HMBO, Y€ YOBEK € U3/N0MKEH Ha
OMacHOCT NPOCTO 3aLL0TO € UMBUAHO AnLe) 1 cneumduryHa onacHoCT (MPU KOATO e Haauue MHAMBUAYaAN3MpaHa
3ansiaxa). ToBa npueexKaa B AENCTBME M OCUTYPSBA KOHTEKCT Ha GopmMyanpoBKaTa B cbobpakeHue (35) (npe-
AVWHO cbobparkeHue (26)) B npeambrona Ha [[1: CbLEeCTBYBAHETO HA TEXKKM U IMYHM 3aM1axm CpeLly LMBUAHK
NMUA Ha-0bLL0 MOMKe MO M3K/YeHMe 4a Ce cYMTa 3@ YCTaHOBEHO, KOraTo CTereHTa Ha XapaKTepusmpaloTto
NPOTMYALLMA BbOPbKEH KOHOAMKT 6e30rnegHo Hacuane 4OCTMra BUCOKO HMBO: TOBA € M3MepeHMneTo Ha obuiaTa
onacHoCT no YneH 15, 6yksa B). AKo e Hanuue obLa onacHOCT, BbNPOCHT 3a NPaBAoNog06HOCTTa He e OT 3Ha-
yeHue; NO-KOHKPETHO, NpaBaonogo6HOCTTa ce orpaHMyYaBa 40 NPOBEPKa Ha TOBAa AaAN MOAUTENAT UABA OT KOH-
KpeTHa AbpyKasa UAN PErmoH.

YcnosuaTta Ha uneH 15, 6ykBa B) BCe NaKk morat g4a 6b4aT y40B/ETBOPEHN AOPU KOraTo HMBOTO Ha 6e3ornegHo
HacuaMe e Mo-HUCKO, aKO MOJIMTENIAT € B CbCTOAIHWE Aa AOKaxe, Ye e cneunduyHo 3acerHat nopaam nNpmUchbLLm
Ha IMYHOTO My MOJIOKEHME eIeMEHTU: TOBa € U3MePEeHMETO Ha creundmryHa onacHocT no YaeH 15, 6yksa B).
MogBuiKHaTa CKasa o4yepTaBa HauyMHa, MO KOMTO cnedsa Aa ce oueHsABa creunduryHaTa OMacHOCT: ,,KOKOTO
no-cnocobeH e MoIMTENAT Aa AoKaXKe, Ye e cneundruyHo 3acerHaTt nopaam NPUCHLLM Ha IMYHOTO MY MOJIOKEHUE
e/1leMeHTH, TO/IKOBa NO-HUCKa Wwe bbae cTeneHTa Ha 6e30rneaHO HacUaMe, KOATO Ce M3UCKBA, 3a 4a MOXe TOoM
Oa Tbpcu cybecuamapHa 3akpuna“ (Elgafaji, Touka 39; Diakité, Touka 31). Tyk oueHKaTa Ha npaBaonogobHocTTa e
BaXkHa.
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EnemeHTUTE, KOUTO TPAGBA Aa Ce B3emaT Npeasua Npu oLeHABaHe Ha HUBOTO Ha 6e30rneaHo Hacuaue, ca U3bpo-
eHu no-rope (8. Pasgen 1.3, 6e3ornegHo Hacunme”).

fICHO e, Yye Npu oueHKaTa Ha crneuMdUyHaTa ONacHOCT no YneH 15, bykea B) TpAbBa Aa ce npoueganpa No nogo-
6€eH HauYMH KaTo NMpMY OLeHKaTa Ha NPeTeHUMUTE 33 MeXAyHapoaHa 3aKpuaa Bb3 OCHOBA Ha YsieH 15, 6ykBu a) n
6). ToBa cnepgBa oT HacToABaHeTo Ha CJEU, ye ,Tasu pasnopenba [uneH 15, 6ykBa B)] TpaAbBa Aa npeactasnnga
06EeKT Ha CMCTEMATUYHO Tb/IKyBaHe B CbOTBETCTBME C APYrUTe [ABE NOCOYEHU B YneH 15 cuTyaumm 1 ciegosa-
TeNHo TpaAbBa Aa ce Tb/KyBa B TACHA BPb3Ka C Tasu HAMBMAyanmnsauma“ (°°). NpeamsBMKaTencTBoTo 3a CbauuTe
B HalMOHaNHaTa cbaebHa npakTMKa Ao momeHTa (BX. YacT Il, Pasgen 2.31 no-gony) e, 4e Korato cTaBa BbMpoc
3a npunaraHe Ha yneH 15, 6ykBa B) B CUTyaLuK, NP KOMTO HUBOTO Ha Be3orneaHo HacuamMe He e A0CTaTbyHO
BMCOKO, Ye Aa mM3nara UmMBUAHMUTE AnLa Ha obLa onacHoCT, YecTo e TPYAHO Aa ce pa3bepe 3aWo eaAnH MoauTen,
KOMTO € B CbCTOAHME Aa AOKaXKe NOBMLLABALLO ONACHOCTTA JIMYHO MOJIOXKEHUE, Ce HYXKAAe OT pasriexaaHe no
uneH 15, 6ykea B). KakTo bele otbenssaHo No-rope, MONIMTENSAT MOXKE Ha NPAKTMKa Aa OTroBapA Ha ycnoBuMATa
3a 3aKpwua Ha 6exkaHum uau 3a cybenamnapHa 3akpmna no ynen 15, 6yksa 6) (1°°) uau a). ChegoBatenHo MoXe Aa
Ce OKarke, Ye OCHOBHATA No/13a OT YneH 15, byKea B) € B C/ly4anTe, B KOUTO NPOBAEMBT € Aanu cblyecTByBa obLa
OMacHOCT 33 BCUYKM UMBWUIHW AnLa.

2.3.1. HauuoHanHa cbaebHa npaKTUKa

Cnepn penoto Elgafaji Obp»aBHUAT cbBeT Ha OpaHuma noctaHossaBa B Baskarathas(l®!), ye He e Heobxoanmo
MONUTENAT Aa AOKA3Ba, Ye npeactaBnasa cneumdmyHa Len nopaam NpucbLLM Ha HEFOBOTO IMYHO MOOXKEHWE
e/leMeHTH, KoraTo HMBOTO Ha be3ornegHo Hacuame AOCTMIA TakaBa CTeNeH, Ye ca HaauLe Cepmo3HM OCHOBAHMA
[a ce BAPBA, Ye LMBWUIHO NLE Lie 6bae U3N0KEHO Ha ONAaCHOCT Nopaam camusa GpaKkT Ha NPUCHCTBUETO CU B TEPU-
TOopmATa; ToBa cnope Cbaa e nsnvaHeHo B Lpu JlaHka npes natoto Ha 2009 r.

dpeHcKMAT HaumoHaneH cba 3a NpaBoTo Ha ybexulLe B3ema Npeasus maagata Bb3pacT Ha JIMLETO, TbPCeLLLo
ybexuLLe, KaTo OTAENEH e1IeMEHT B OLLEHKaTa Ha peasiHaTa OMacHOCT OT TEXKKM NoceraTesicTBa B HAKOJIKO C/y4as
Ha adraHmctaHum. Cnopeg Cbaa TO3U eNeMeHT e UHAMBUAYANEH MOBMLLABALL, ONacHOCTTa GaKToOp 3a OLEHKA,
KOraTo HMBOTO Ha HacuaMe e No-HUcKo. Mopaam ToBa e npegocTaBeHa cybcuamapHa 3akpuaa. CbAbT CbLLO TaKa
B3ema npeasua GakTopu, CBbP3aHK C Tasn Miaja Bb3pacT, KaTo CMbPTTa HAa POAMTENUTE, INNCATa Ha CeMENHM
BPb3KM, M3/1araHeTo Ha HacuIMe M NPUHYAMTENHOTO MOCTbMBaHe Ha BOEHHA cy»Kba B egHa OT BbOPbKEHUTE
cunm (12). Opyr uHanBnAayaneH enemeHT, Komto CbabT NpMema KaTo NoBuMLLIEeHa ONacHOCT, Bb3HWKBA MO A4e10T0
Ha MbX oT CeBepHo KuBy ([lemokpaTuuHa penybanka KoHro), kKbaeTto CbabT npuema, 4e npodpecroHanncTy,
KouTo TpabBa Aa NbTyBaT 40 M OT AHrona, 6vxa 6UAN U3NOKEHM HA HACWUACTBEHU AENCTBUA, MPOU3TUYALLM OT
BbOPbKEHU rpynu (1°%). EAnH BbNPOC OT 3HaYeHUE TYK e 4aNn KOHKpeTHaTa Npodecns Ha MOANTENA € OT OCHOBHO
3Ha4YeHMe 3a HerosaTa CaMO/IMYHOCT, TaKa Ye Aa He MOXKe PasyMHO 4a Ce OYaKBa TOM Aa A NMPOMEeHW, 3a 4a
nsberHe eBeHTyasHa Bpeaa.

®AC Ha lfepmaHua e gan Npumepu 3a MHAMBMAYAAHO MOJIOXKEHWEe, KOeTO NoBKMLIABa 3annaxaTa oT besornieaHo
Hacuamne: Hanpumep ako npodecmsaTa Ha MOAUTENA O NPUHY}KAABa Aa 6bae B 6/1M30CT 40 aKTOBE Ha Hacuaue,
KaTo Npu NIeKapuTe 1 }KypHanucTuTe. JInuHm obCToATENCTBA KaTo PENUTUA UM eTHUYECKA NPUHAANEKHOCT CbLLO
moraT ga 6baat B3eTv Noj BHUMaHUE, ako He BOAAT A0 CTaTyT Ha 6exkaHel,. B cnydyalt Ha TakoBa JIMYHO NO/IOXKe-
Hue ®AC M3MCKBa CbLLO TaKa BUCOKO HMBO Ha be30ornegHo Hacuane UM BUCOKa CTeMNeH Ha 3aniaxa 3a LMBUAHOTO
HacesieHve B 061acTTa. [oKasaTenu 3a nocaegHoOTo morat ga 6baaT 6posT Ha akToBeTe Ha 6e30rneaHo Hacuaue,
6POAT Ha KEPTBUTE U TEXKECTTA Ha XKepTBUTE Cpes UMBUAHOTO HaceneHue (1%4).

BbpXOBHUAT aAMUHUCTPATUBEH Cb HA baliepH He cunTa daKTa, Ye MOUTENAT NPUHALNEKN KbM MaILUHCTBOTO
Ha xasapuTe (AdraHucTaH) KaTo MHAMBMAYA/HO ,NOBMLLIABALLO onacHocTTa” obcToatencteo. Cnopen nHpopma-
LMATa, C KoATO pasnonara CbAbT, KAaTo LAMO CUTYALMATA HA Xa3apuTe, KOMTO TPAAULMOHHO ca BUAK AUCKPUMUHU-
paHu, ce e Nogobpuna, BbNPEKM Ye TPAANLMOHHUTE HanpeXeHMsa NPOLB/NKABAT U Ce NMPOABAT OTHOBO OT Bpeme
Ha Bpeme. Xa3apuTe BMHAruK ca Xneeau B NnposuHumuTe MNapsaH 1 Kabyn 1, cnopea nHdopmaums ot BKEOOH,

(*°) Elgafaji, untupaHo no-rope, 6enexka Nog NMMHUA 5, Touka 38.

(1) Byk. 3akntoyeHne Ha leHepanHus agsokat no M’Bodj, unTupaHo no-rope, 6enexKa nog MHua 9 No oTHoweHWe Ha obxBaTa Ha YneH 15, 6yksa B).

(1) Baskarathas, umtupaHo no-rope, 6enexka nog, AmkHua 29.

(12) CNDA (PpaHuma), pewenwue ot 21 mapt 2013 ., M. Youma Khan, Ne 12025577 C; CNDA, peweHwue ot 2 toam 2012 r., M. Ahmad Zai Ne 12006088 C; CNDA,
peweHwue ot 18 oktomepwu 2011 r., M. Hosseini Ne 10003854 C+; CNDA, peweHue oT 3 toHn 2011 r. M.

(1) CNDA, pewenue ot 5 centemspu 2013 r., M. Muela Ne 13001980 C.

(%) Bundesverwaltungsgericht (fepmaHus), pewenue ot 20 despyapu 2013 r., BVerwG 10 C 23.12, Touka 33.
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MHOTO Xa3apu ca ce BbPHa/IM B TO3M PervoH. MpuHaanesKHOCTTa Ha MOIUTENA KbM PEIMrMOo3HaTa rpyna Ha Wwnm-
TUTE CbLLO He NPeACTaB/ABa ,,MOBMULWABALLO OMAacHOCTTa"” 06CTOATENCTBO, Thi KaTo 15 npoueHTa OT HacesieHNeTo
Ha AdraHuctaH ca wumtk (1%).

BbpXOBHUAT aAMWHUCTPATMBEH Cbf Ha CeBepeH PeitH — BecTdanuna noctaHoBABa, Ye Tpabsa Aa bbae yaosner-
BOPEHO M3MCKBAHETO 3a TEXKKA M /IMYHa 3anaaxa. ToBa e Taka eAMHCTBEHO aKo 0bLaTa onacHOCT ce HaTpynBea no
TaKbB HAUMH, Ye BCUUKM KUTENIN Ha PErMOoHa Ca CEPUMO3HO M IMYHO 3aCerHaTh, UM ako HAKOWM e ocobeHo 3acerHaT
nopaau MHAMBUAYaNHU 0BCTOATENCTBA, YBEIMYABALLM OMNACHOCTTa. TaKMBA MHAMBUAYANHM YBENMYaBaLLM onac-
HOCTTa 06CcTOATENCTBA BMXa MOMN 4@ NPOM3TUYAT CbLLO TaKa OT NPUHAA/IEKHOCT Ha INLLETO KbM rpyna (1%).

B HM u dpyau UKUT obacHsiBa CTaHOBULLLETO CU OTHOCHO MoTuBuTe Ha CJIEU B Elgafaji:

Buxaame, ye CJEU cumta B TO3M C/lydait, Ye Ha /IMLE, KOETO € M3/I0XEHO Ha peasiHa OMacHOCT Aa CTaHe
KOHKpeTHa uau no-obwa uen Ha 6e3orneaHo Hacuane, MoXKe Aa 6bae npefocTaBeHa 3aKpwa, Korato
0610TO HMBO Ha HaCMIME He e A0CTaTbYyHO 3a YCTaHOBABaHe Ha HeobxoAMMaTa OMacHOCT 3a JIMLE, KOETO
He MOXe [a [OKae HAKaKBa KOHKPEeTHa NpuyMHa aa 6ble 3acerHaTo oT Hacu/aMe, OCBEH ako TOBa Hacu-
/e He [IOCTUTHE BMUCOKO HMBO (7).

TpubyHanbT pasriexkaa Aanun Ypes no3oBasaHe Ha NoABMM»KHaTa CKasla 61 MO0 [ia ce Kake, Ye CblecTByBa NoBK-
LEH PUCK 33 UMBUAHK ML B MpaK, KOUTO Ca CYHUTU UAU LUUUTU, AW Kopau, uan 6uslumn 6aacuctu. Tol ctura
[10 3aK/II0YEHMETO, Ye MO MPUHLMN TaKoBa Helllo He 61 MO0 Aa ce Kaxe. B Touka 297 TpnbyHanbT NoCTaHOBABA:

Cnopep, HalwaTta npeueHKka ApyruTe A0Ka3aTeNCcTBa, CBbP3aHM CbC CYHUTUTE WU LIMUTUTE, pasKpuBaT
nofo6bHa KapTMHa. Bce nak, BbNpeku Ye Mopasm ropenocovyeHnTe NpUUYnHU CYMTAMe, Ye JOKa3aTeNcTBaTa
KaTo LAMO Ca HeZOoCTaTbyHM, 33 Aa Ce YCTaHOBM CYHMTCKATa MW LUMUTCKATA MAEHTUYHOCT cama no cebe
CM KaTo ,,KaTeropus ¢ MOBULIEH PUCK” NO CMUCB/IA HA YneH 15, bykea B), HWE Npuemame, Ye B 3aBUCMMOCT
OT UHANBUAYANHUTE 0BCTOATENCTBA M NO-CNeLnasHO NPeacToALLOTO My BpbLLaHe B 06/1acT, B KOATO Hero-
BUTE CYHUTCKM WM LUMUTCKM BpaTa ca Ma/ILMHCTBO, AALEHO NULLE MOMKe Aa 6bAe B CbCTOAHME Aa LOKaXKe
peasiHa onacHOCT Mo CMUCb/A Ha YneH 15, bykea B). (TakoBa /mue, pa3bupa ce, MOXKe CbLLO TaKa 4a e
B CbCTOAAHME i@ AOKaXKe peasiHa OMacHOCT OT npecsiefBaHe No cMUcbaa Ha KoHBeHUMATA 3a cTaTyTa Ha
6erKaHuuUTe UK OT TPETUPaHE B NpoTUBOpeUMe c YneH 3 oT EKMY).

2.4. Tleorpadcku obxsaTt: gbpKaBa/obnact/pervoH

Cbaunuuiata v TpubyHanuTe, NONyYMAN 4OKA3aTE/ICTBA 3a CbLLECTBYBaHE Ha BbOPbXKEH KOH(ANKT B AbprKaBaTa
Ha npousxos, TPAbBa A4a YCTaHOBAT reorpadCkms 06XBaT Ha TO3M KOHPAUKT. AKo 6e30r1egHOTO Hacuame B UusiaTa
Obp)KaBa e Ha TaKoBa BMCOKO HMBO, Y€ INLLATA Ca M3/10KEHM Ha OMacHOCT MO CMUCbAA Ha yneH 15, 6ykea B)
NpPOCTO Nopaau TOBa, Ye Ca UMBUIHM MLA, MOAUTENAT MMa NPaBo Ha cybcmamapHa 3akpuaa. Obaye ako obnac-
TTa B Abp)KaBaTa, 3acerHarta OT TaKoBa BMCOKO HWMBO Ha 6e30rneaHo Hacuane, e orpaHnyeHa rno reorpadckma cu
06XBaT CaMo A0 YacCT UM YacTU OT AbpiKasaTa Ha NPoM3Xo4, TO (OCBEH KOraTo CbOTBETHATA AbpiKasa YNeHKa He
npunara yneH 8) cnocobHOCTTa Ha MOAUTENA Aa AOKaXKe peasiHa OMacHOCT OT TEXKM NnoceraTesicTea No CMUCHAA
Ha uneH 15, 6yksa B) B 06/1aCTTa CM Ha NPOM3X04, NPOCTO NOPaaM TOBa, Ye e UMBUIHO AnLLEe, 3aBUCK OT TOBa Aa/u
06n1acTTa My Ha Npomsxog, e 061acT, B KOATO CbLLECTBYBa TAKOBA BUCOKO HMBO Ha Hacuame. MpaKTnyeckuTe acne-
KTM Ha MbTyBaHETO 40 M NPEcTos WM YCTaHOBSABAHETO B Ta3W YacT Ha CTpaHaTa Cblo TpabBa Aa 6bAaT OLeHEeHM!,
TaKa 4ye Aa ce yCTaHOBM A4a/M e pa3yMHO [a Ce 04aKBa MOMTENAT 4a ce npemectu Tam. PakTtopute, Kouto Tpabea
[a ce B3emart npeasu, MoraT 4a BKAKYBAT CUIYPHOCTTa OKO/0 NeTulieTo / rpaga Ha BpbluaHe, 3aegHo ¢ 6eso-
MacHOCTTa Ha MapLUpyTa, KOMTO e HeobxoaMMO Aa ce ciedBa 3a NbTyBaHe 40 06/1acTTa, B KOATO KOHGAMKTBT He
cbliecTByBa. B abprkaBa, B KOATO BbTpellHaTa cB060Aa Ha ABUMKEHME e OrpaHnYeHa, MOXe 4a Ce Ha/loXM 4a ce
YCTaHOBM 3aKOHHOCTTa Ha yCTaHOBABaHeTO B 0b6aacTTa. KakTo 6elle Ka3aHOo Mo-rope, ako A4aAeHOo MLe He MOoKe
6e30MacHo Aa AoCTUrHe 4o obaacTTa Ha MecToHa3HaYeHMe Nopaam CUTyaLms Ha BbOPbKeH KOHANKT B AbpiKa-
BaTa, Ce CYMTa, Ye Mo CMMCb/IA Ha YneH 15, byksa B) e ycTaHOBEHA OMNacHOCT B 06/1aCTTa Ha MPOU3XOA,.

(1) BbpxoBEH aAMMHUCTPATUBEH CbA, Ha baliepH (fepmaHus), pewenue ot 3 despyapu 2011 r., 13a B 10.30394.
(1°°) BbpxoBeH aAMUMHUCTPATMBEH Cba Ha CeBepeH PeitH — Bectdanus (fepmanus), pewenue ot 29 oktomspw 2010 1., 9 A 3642/06.A.
(27) HM u dpyeau, umTtupaHo no-rope, 6enexkka nog NMMHUsA 26, Touka 40.
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2.5. BvbrpelwHa 3akpuna

CneuundwuyHata pasnopenba Ha uneH 8, naparpad 2 3a BbTPeLIHa 3aKpWUIa 3acAra ,4acT OT AbpiKaBaTa Ha Npous-
xof". OT camo cebe cu ce pa3bupa, Ye KOraTo e YCTAaHOBEHO, Ye CbLLEeCTBYBA OMACHOCT OT TEXKKM NMOCeraTeNcTea
nopaau 6esornegHo Hacuave B NpoTMBopeune c uneH 15, BykBa B), TO (OCBEH KOraTto CbOTBETHATa AbpiKaBsa
YNeHKa He npwaara yiaeH 8) cbauauuiata u TpubyHanute TpAbBa Aa ca CTUTHAAM [0 3aK/IHOYEHMETO, Ye He e Ha
pa3nosioKeHWe BbTPeLlHa 3aKpuna.

He moxe Aa ce Kake, 4e MO/IMTEN pasnosara C peasHa Bb3MOXHOCT 3a BbTPellHa 3aKpuia, ako ajTepHaTuB-
HaTa 4acT (afTepHaTUBHUTE YacTW) Ha cTpaHaTa uau (i) CbLo Cb3aaBa peasiHa OMacHOCT OT TEXKKM MoceraTe/cTea
(cpelty KonTo HAMa edeKTnBHa 3akpuaa); uam (ii) 61 BNo HEOCHOBATENHO Aa Ce OYaKBa MOIMTENAT Aa Cce npe-
MeCTM Tam; uau (iii) MoAnTensaT He 61 MOrbA Aa NOMYYM NPAKTUYECKM A4O0CTbN A0 Ta3u YacT (Te3un yactu) (1°8). Mpwu
NpeLeHKaTa 4ann CbLLeCTBYBa 3aKpua CPeLLy TEXKM noceratesicTBa B Apyra 4acT (4pyrv 4yacTi) Ha cTpaHaTa e
HeoBXoAMMO [Aa Ce NPOy4M eCcTeCTBOTO Ha Ta3M 3aKpWAa, a 3a 4a ce Hanpasu ToBa, TpA6Ba Aa ce pasrieaart M3Tou-
HUKbT Ha 3aKpuaaTa, HelHaTa epeKTUBHOCT U TPANHOCT B CbOTBETCTBME C Y/leH 7.

YneH 8, naparpad 2 M3MCKBA OT AbPrKaBUTE YIEHKU Aa B3emaT nog, BHUMaHue obwuTe ycioBMA B AbprKaBaTa
Ha NpPom3X0A, B MOMEHTA, B KOMTO B3emart peweHne. UKUT nocTtaHOBABA, Ye TOBA U3NCKBaHe He Cb34,aBa NpasHa
TEXKECT 3a AbprKkaBaTa Aa [OKaXKe, Yye CbLLecTBYBa YacT HA CTpaHaTa, B KOATO MOJIMTEN, [loKa3aa OCHOBATE/HU
onaceHus B 06/1aCTTa CM Ha NPOM3X0ZA,, MOXKe OCHOBATe/IHO Aia Ce OYaKBa [a OTUAe U Aa »KuBee. [paBHaTa TexecT
€ 32 MO/IUTEeNSA, HO Ha MPaKTUKa BbNPOCHT 3a BLTPELUHOTO NpecesnBaHe TpAbBa fa ce NocTaBM OT AbprKaBaTta U
cnep TOBA OT MONUTENA 3aBUCH A2 3aLLUTU TBBPAEHNETO, Ye He b1 B1no pasymHo Aa ce npemecty Tam (1%9),

2.5.1. YneH 8 (nbpBOHauyaneH n npepaboteH Tekcr B AMN)

CbLUeCTBYBAT Pas/IMKM MeXKAY MbPBOHAYaHMUA U NPepaboTeHUA TEKCT Ha Y/ieH 8, KOMTO He ca buan npeameT Ha
pasriexpaHe ot CJEU o0 MOMEHTa, HO MPOMEHMTE MOraT A4a MMaT NPaKTMYecku nocneamum. B nbpeoHavyanHara
cun dopma (*°) uneH 8 npusHaBa, Ye e Bb3MOXKHO 3anaxaTa 4a He CbLLecTByBa B LiAaTa AbprKaBa Ha MPOM3Xos,
M cNepoBaTesIHO MOIMTENAT HAMA 4a Ce Hy)XKAae OT MeXAyHapoAHa 3aKpu/ia, ako MoXKe Aa 6bae HanpaBeHa
pasyMHa NpeLeHKa, Ye Tol MOXKe 4a OCTaHe B Apyra YacT Ha CTpaHaTa BbMPEKM TEXHUYECKUTE NPeNnATCTBUA Npes,
BpbLaHeTo. MpepaboTeHUAT TeKeT Ha AN (BXK. 1.8 no-rope) M3meHa TOBa, KaTO M3UCKBA He MPOCTO A4a MOXKe
OCHOBATE/IHO [a Ce OYaKBA MOJIUTENAT 4@ OCTaHe B Ta3M YacT Ha CTPaHaTa, a CbLLLO TaKa TOM 43 MOXKE CUTYPHO U
3aKOHHO 4a NbTYBa M A4a NOAYYM AOCTHN A0 Ta3M YacT Ha AbPrKaBaTa, KaKTo M 4a MOXKe OCHOBATE/IHO [1a Ce OYaKBa
[a ce ycTaHOBM Tam. Beye HAMA HMKAKBO NO30BaBaHe Ha NOHATUETO ,TEXHUYECKM NPENnATCTBUAY, YMETO ThIKY-
BaHe NPUUYMHABALLE 3aTPyAHEHMA. Bb3MOXKHO e fa MMa CUAEH apryMeHT B NOAKPena Ha ToBa, ye npepaboTeHaTa
bopMyNMpPOBKa Ha Te3n acrneKkTu Ha pasnopeabaTta Mma 3a Len 4a U3ACHM NogpasburpalLoTo ce B OpurMHana.

(1°8) (i) noHsAKOra ce Hapuya KNOHBT Ha ,,6e3onacHocTTa”; (i) — KAOHBT Ha ,,0cHoBaTenHOCTTa", a (iii) — KAOHBT Ha ,AocTbNa”

(1) TpnbyHan ot no-ropHa UHcTaHuMA (O6eanMHEHO KpascTBo), pelweHue ot 25 Hoemspu 2011 r., AMM u apyrv (KOHOAKKT; XyMaHUTapHa KpK3a; 3aBbpHanu ce
MLA; FeHWUTaNIHO OCaKaTaBaHe Ha xeHu) Comanun cpeuty Secretary of State for the Home Department, CG [2011] UKUT 00445 (IAC). 3a nocneaHoTo peweHune
OTHOCHO cUTyauusaTa B Moraguuly, BX. peleHune Ha TpubyHana oT no-ropHa MHcTaHuua no genoto MOJ u dpyeu (BpbliaHe 8 Moraguwy) (Revl) (CG) [2014]
UKUT 442 (IAC).

(1°) YneH 8 — B MbpBOHAYAIHMUA CY BAPUAHT (KOMTO MPOAb/IXKABA A3 € NPUNOKMM crpamo MpnaHama u O6eauMHEHOTO KpancTeo (BX. 6enexka nog amuHua 1))
rnacm:

,BbTpellHa 3akpuna

1. Mpu oyeHAsaHemMo Ha Moa6amMa 3a MeXOYHAPOOHA 3aKpUsa ObpXasuMe YsgeHKU Mo2am 0a pewam, Yye Moaumensam He ce Hyxoae om mexoyHapooHa
30Kpuna, K02amo 8 eOHa Yacm om CmpaHama HaA MPOU3X00 He Cbujecmeysa HUKAKBO OCHOBAHUE 30 onaceHus, Ye mol moxce da 6v0e npecnedsaH, HUTO MbK
KaKbBTO M i@ 6UI0 peaneH pUCK TOW Aa NOHece TEXKKM NoceraTencTsa U Moxe Aa bble HanpaBeHa pasymHa NpeLeHKa, Ye MONUTENAT MOXKE Aa OCTaHe B Tasu
YacT Ha cTpaHaTa.

2. Mpu pazenexcdaHemo Ha mosa Aaau Yacm om cMpaHama Ha npPou3xod cbomeemcmasa Ha napazpad 1 AbpiKaBUTE YNEHKMU B3EMaT Noj, BHUMaHWUE B MOMEHTA,
B KOWTO Ce NPOMU3HACAT Mo monbaTa, 06LMTe YCI0BKA B Ta3M HACT Ha CTPAHATA U IMYHOTO MOJIOMKEHUE HA MOIUTENA.

3. Mapazpag 1 moxce da ce npunaza, 6e3 0a ce oMyumMa CbecCmsey8aHemo Ha MeXHUYECKU MPenamcmeus 3a 3aBpblaHeTo B CTPaHaTa Ha nponsxoa.”
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M3nonssaHeTo Ha AymaTa ,yctaHosn” (1) B npepaboTeHunn TekcT Ha [l e pasanyHo OT ,,0cTaHe” B MbpBOHAYan-
HaTa OMPEKTMBA U € Bb3MOKHO NPUYMHATA 43 €, Ye ce MMA NpeaBua CUTyauma Ha No-rofisma CTabuaHoCT.

YneH 8, naparpad 2 oT npepaboTeHUn TeKCT Ha [[1 Hanara Ha AbprKaBUTe YNEeHKW CneunudryHOTO 3aabKeHne
[a Nosy4yaBaT OT CbOTBETHUTE M3TOYHMLM TOYHA M aKTya/lHa MHPOPMaLMA OTHOCHO YCNOBMATA B NpeanaraHaTa
anTepHaTMBHA YacT (YacTW) Ha CTpaHaTa, KoraTo B3emaT pelleHue Janu AajeH MOMTeN pasnojara ¢ peanHa
Bb3MOKHOCT 33 BbTPEeLUHa 3aKpunia:

[...] AbpskaBUTE YNEHKM B3eMAT NoA BHUMaHWE B MOMEHTa, B KOWTO ce Npomn3HacAT no monbaTta, oblimTe
YCNOBMSA B TasW YacT Ha AbprKaBaTa M INYHUTE 0BCTOATENCTBA OTHOCHO MOIUTENA B CbOTBETCTBUE C Y/EH
4. 3a Ta3n LUen AbpKaBUTe YIEeHKM rapaHTMpPaT Noay4aBaHEeTo Ha TOUYHA U aKTyasHa MHbopMauma oT CboT-
BETHUTE U3TOYHMLM, KaTo Hanpumep BbpxoBHUA Komucap 3a bexaHuuTe Ha OpraHunsaumnaTa Ha obeanHe-
HUTe Haumu 1 EBponelickaTa cny»k6a 3a nogkpena B 061acTTa Ha yHexnLeTo.

(1) Kosto ce npunara u ot ECtHR: 8., Hanpumep, Pewenune ot 11 aHyapw 2007 r., Salah Skeekh cpewy HudepnaHdus, »anba Ne 1948/04 [2007] EKMNY 36,
Touka 141: ,CbabT cumnTa, Ye TpABBa Aa ca HanWLEe onpeaeneHn rapaHLMmn KaTo NpeABapuTeNHO YCI0BME, 3a Ad Ce Pa3yuTa Ha Bb3MOXKHOCTTA 3@ BBTPELLHO 6Ar-
CTBO: INLLETO, KoeTo TpAbBa Aa 6bae ekcnyncupaHo, TpabBa Aa MOXe Aa NbTyBa A0 CbOTBETHUA PaiOoH, A3 NONYYM LOCTHM U A3 MOKe A Ce YCTAaHOBU TaMm, KaTo
B MPOTUBEH C/lyHall MOXe 3 Bb3HUKHE Npobiem Mo YieH 3, ole NoBeYe ako Npu AnMca Ha TakMBA rapaHLmMK e HaauLe Bb3MOMKHOCT eKCMYICMPAHOTO AnLe A3
Ce OKa)Xe B 4acT OT Abp)KaBaTa Ha MPou3Xos, KbAeTo MosKe A3 6bae MOAN0KEHO Ha ManTpeTupaHe.”



[MpunoxeHune A. 1bpBO Ha pelleHnATa

A. OTKa3saHa /i1 e 3aKpuna Ha 6exaHen,?

CybcuamapHa 3aKkpuia MoXKe ga ce NpefocTaBs egUMHCTBEHO Ha nLa, KOMTO He OTroBapAT Ha yC/l0BMATa 3a
6exkaHuM (uneH 2, bykea e)).

B. CutyauuaATta B 061acTTa Ha Npoum3xoa nopaxxaa iv onacHocT no yiaeH 15, 6yksa B)?

1. [anu cuTyaumsTa B 061acTTa Ha NPOU3XOL Ha MOIUTENA € TaKaBa, B KOATO CbLLECTBYBA BbO-
pPb¥KeH KOHOAUKT?

2. AKo fa, TA XapaKTepusupa au ce ¢ 6e3orneaHo Hacuame ¢ TOIKOBA BUCOKO HMBO, Ye nLaTa
TaM [a Ca W3/I0KeHM Ha OMACHOCT OT TEXKWM NoceraTesicTBa NPOCTO Mopagum TOBa, 4ye ca
UMBWUAHM nnua? (BbnpocsT 3a ,,06uWaTa onacHocT”)?

3. [lopu aKo OTrOBOPBT Ha BTOPMA BbMNPOC € OTPULLATENIEH, MOXKE /1N BbNPEKU TOBA MOIUTENAT
[a [OKaXke peasiHa OMacHOCT OT TEXKW moceraTenctsa Mo cuaata Ha cneuuduyHKn nocera-
TE/ICTBA, HAa KOWUTO € MU3/I0XKEH MOopaan IMYHO MOMOXKEHME B CbyeTaHMe ¢ obLla cuTyaums Ha
6e3orneaHo Hacuame (C No-HUCKO HMBO)? KOAKOTO no-cnocobeH e MONMTEeNsaT Aa AOoKaxe,
ye e cneunduUHO 3acerHart, TO/IKOBa NO-HMCKA LWe bbae cTeneHTa Ha 6e3orneaHo Hacuane
(BbnpocsT 3a ,,cneyndpunyHaTa onacHocTt”).

3a Aa OTroBOPAT MOJIOXKMUTENHO Ha KOMTO M Aa e OT Te3n BbMpocK, Cbauauwarta u TpubyHanute Tpabea aa
ca ybeneHu, ye He CblueCTBYBa epeKTMBHA 3aKpWUIA CPeLLy TEXKKM NoceratesicTBa B CbOTBETCTBME C YJjieH 7
(BbnpochT 3a 3aKpunara).

T KaTo ce npuema, 4e obnacTTta Ha nponsxod Ha mosmntenda € MeCTOHa3Ha4YeHMEeTOo, MOXe Aa € HeOﬁXO,ﬂ,MMO
Aa Cce 3aaaje BbnpocCsuT Aav 40 Ta3n obnact moxe Aa ce CTurHe 6e3onacHo. AKo He, Tpﬂ6Ba Aa ce npueme, ye
MONNTENAT € 0Ka3as pea/iHa ONMAaCHOCT OT TEXXKWU NOocCeraTtencrea Ha NbT KbM 061acTTa Ha MecToHa3HavyeHue 1
Yye TOBa e A0CTaTbyHO 32 y40BAETBOPABAHE Ha U3MCKBaHUATA Ha b.

C. IMNCBA /I Bb3MOXHOCT 3A BbTPELLIHA 3AKPUNA?

AKO OTroBOPBT HA BBMPOC 2 MK BbMNPOC 3 € NONOKUTENEH, e HEO6X0,CI,MMO Aa Ce 3adaae BbMnpocsyT (OCBeH
KOraTto CbOTBE€THATa AbPXKaBa Y1eHKa He npuaara 4ieH 8) [anun, B CbOTBETCTBME C YNeH 8, MOINTeNAT MOXKe Aa
n3berHe TEXKM noceraTtencTtBa, KaTo Cce YCTaHOBU Ha APYyro MACTO B AbpXKaBaTa Ha NPOnU3xXoAa.

ToBa npoy4BaHe (KoeTo TpAbBa fa ce OCHOBaBa Ha TOYHA M aKTyasiHa MHGOPMaLWA OT CbOTBETHUTE U3TOUHULLM)
M3MCKBA Aa Ce 3a43a4aT BbNpocuTe Aasv MOJIUTENAT:

e e B 6E30MacHOCT OT TEXKM NoceraTesicTea B Tasun Apyra 4act Ha AbpXKaBaTa,;

¢ MOXe CUTYPHO U 3aKOHHO Aa NbTyBa U Aa Noay4yn goCTtbn A0 Ta3n Apyra 4acCT Ha AbpXKaBaTa,;

® MOXe OCHOBAaTe/IHO Ada Ce O4aKBa Aa Ce YCTaHOBU TaM.

3a aa 6bae anTepHaTMBHATA YacT Ha AbprKaBaTa 6e3onacHa, e HeobxoAMMo Aa ce 3a43ae BbNPOoChT Aanu B HeA
He CbLUEeCTBYBa peaiHa OMacHOCT OT TEXKKM NoceraTescTea, CpeLly KOMTO HAMa epeKT1BHA 3aKpuia).

3a ga 6bae anTepHaTUBHATaA YacT Ha AbprKaBaTa AOCTbMHA, MOAUTENAT TpAbGBa Aa € B CbCTOAHME Aa nbTysa /
Oa CTUrHe A0 Hea M Aa NofyYu AocTbn 40 06/1acTTa, 6e3 ga 6bae Bb3NpenaTcTBaH OT NPaBHU UAK NPAKTUYECKM
MPeYKn (Hanprumep U3MCKBaHeE Aa NPUTEXaBa ONpeaesieH BUA AOKYMEHT 3a CAMOJTIMYHOCT MM HEMPOXOANMOCT
Ha BCMYKM MapLIpyTV 4o 06nactra, AW NMca Ha CUTYPHOCT MO MbTA).

3a Aa MOKe OCHOBATe/HO Aa Cce CMATa, Ye MOIUTENAT LWe Ce YCTaHOBM B a/TePHATMBHA YacT Ha AbpiKaBaTa, e
Heobxo4MMO Aa ce 3a4a4e BbNPOCHT 4anW TOBA We My NPUYNHM HeonpaBaaHM 3aTPyaHEHUA.

3a 4a MOXKe MOAUTENAT Aa Ce YCTaHOBWU Tam, e H906XO,CI,VIMO Aa ce yBepu, 4ye covuiectsyBa Bb3MOXXHOCT Aad
OCTaHe He BpeMeHHO U He YC/TI0BHO.

D. YCNnoBUA 3A NPEAOCTABAHE HA CYBCUAUAPHA 3AKPUTIA

Ako oTroBopsT B Pasgenv b1 B e nonoxuteneH, MONUTeNAT ya0BAeTBOPABA M3MCKBAHMATA Ha uneH 15, byksa B)
1 (aKo HAMA YC/NIOBMSA 3a U3KNKOUYBAHE MK MPEKpaTABaHe) e AoKa3a, Ye OTroBapsA Ha yca0BMATa 3a cybcuam-
apHa 3akpuna.







[lpnnoxeHne b. Metogonorua

MeTtogonorusa 3a geMHocTu 3a npodecMoHaNHO pa3BuUTUe,
NpeAoCcTaBeHU Ha Pa3no/IoXKeHUe Ha Y1eHOBe Ha Cbauauw,a u
TpubyHanmn

O6wa uHpopmauua u BbBeaeHue

YneH 6 oT PernameHTa 3a cb3gasaHe Ha EASO (*2) (HapuuaH no-HaTaTbk PernameHTa) npeasuxaa, ye Cny>kbara
Cb3faBa M pa3paboTsa Kypcose 3a 0byyeHWe, AOCTbMHM 33 YNEeHOBETE HA CbAWAMLLATA U TPUByHanuTe B obp-
)KaBuTe YneHKU. 3a Tasu uen EASO Tpabea fa ce Bb3M0a3Ba OT ONUTA HA aKaAEMUUYHUTE UHCTUTYLMU U APYTU
3aMHTEepPecoBaHM OpPraHM3aLMn U Aa B3eMa NpeaBuj, CblLLEeCcTBYBALLOTO CbTPyAHMYecTBO Ha Cbio3a B 06/1acTTa,
Npu NbJIHO 3a4YNTAHE HA HE3ABUCMMOCTTA Ha HALMOHANHUTE CbANANLLA.

C uen nognomaraHe yCbBbPLUEHCTBAHETO HA CTaHAAPTUTE 33 KAYECTBO M XapMOHU3MpPAHE Ha peLleHnaTa B pam-
KuTe Ha EC 1 B CbOTBETCTBME CbC CBOMTE 3aKOHOBM nNpasomolmsa EASO npegocTtass ABycTpaHHa noaKpena 3a
obyyeHune, KoATO BKIOYBA pa3paboTBaHe M Ny6AMKyBaHe Ha maTepuanu 3a NPopecoHaNHO Pa3BUTME U Opra-
HU3MpaHe Ha AeMHOCTM 3a NpodecmoHanHo passutne. C NpMemaHeTo Ha HacToawaTa metogonorna EASO nma
3a Uen 4a oyepTae NpoueaypuTe, KOMTO We 6baaT ciedBaHn Npu U3NbAHEHMETO Ha AeliHoCTUTe 3a npodecno-
Ha/HO pa3BuTMe.

Mpu ocbluecTBABaHETO Ha Te3u 3aaa4m EASO ce aHraxkupa Aa cnesBa odepTaHus NoAXOA U MPUHLMNK B obnacTTa
Ha CbTPyAHUYEecTBOTO Ha EASO cbe cbamnuiata u TpubyHanuTe, Taka KakTo ca npuetu npes 2013 r. (122).

YyebeH nnaH 3a npo¢dpeCcMoHaNHO pa3BUTHe

CbAbpiKaHWe M 06XBaT: B CbOTBETCTBME CbC 3aKOHOBMTE NPaBOMOLLUA, NpeaoCcTaBeHNn oT PernameHTa, 1 B CbTpya-
HWYECTBO CbC CbauAMLaTa U TpnbyHanute, EASO Lie npueme yyebeH naaH 3a NnpopecmoHanHO pasBUTUE, YUATO
uen we 6bae fa NpefocTaBy Ha Y1eHOBETE Ha CbauANLATa U TPMBYHanuTe NbsieH npernes Ha Obuiata esponei-
CKa cuctema 3a yberkuiue (HapmyaHa no-HataTbk OECY). KaTo ce B3emat npeasua cbobLeHUTe OT MpexKaTa Ha
EASO noTpebHOCTH, Pa3BUTUETO HA eBpOoNelicKkaTa U HaLMOHAIHUTE NPABHU CUCTEMM, PABHULLETO Ha pasivyuma
B Tb/IKYBAaHETO Ha CbOTBETHWUTE pasnopendu u pasBuTMETO B 06/1acTTa, We 6baaT paspaboTeHn maTepuanu B
CbOTBETCTBME CbC, HO HE OrPaHMYeHN 40 cneaHaTa CTPYKTypa (6e3 ga uma onpegeneH pea):

1. BbBegeHwue B OECY 1 ponsiTa M OTTOBOPHOCTMTE Ha CbAMAMULLATA U TPMBYHANUTe B 06/1aCTTa Ha MeXAyHa-
poaHaTa 3akpuia
JocTbn Ao npoueaypu, pernameHTUpaLLm MexxayHapoaHaTa 3akpuaa v npuHumMna Ha 3abpaHa 3a BpbluaHe
MpunobliaBaHeTo U cybcuamapHaTa 3aKpuaa ¢ orne Ha [npektueata Ha EC oTHOocHO npu3HasaHeTo (1)
OueHKa 1 npaBaonog06HOCT Ha JOKa3aTeNCcTBaTa
M3KkntouBaHe M Kpali Ha 3aKpuaaTa ¢ orneg, Ha [AnpekTusaTa Ha EC OTHOCHO NpU3HaBaHeETO
MeKayHapoAHa 3aKpuaa B CUTYaLUM HAa KOHPAUKTH:
— 3aKpuna Ha bexkaHuuTe B CMTyaums Ha KOHOAMKT
— T[punaraHe Ha uneH 15, 6yksa B) oT [iupekTneaTta Ha EC OTHOCHO NpU3HaBaHETO

oukwnN

(12) PernamenT (EC) Ne 439/2010 Ha EBponeickua napnameHT v Ha Cbeeta oT 19 mai 2010 roamHa 3a cb3gasaHe Ha EBponeiicka cnyx6a 3a nogkpena 8 obnactra
Ha y6exuLeTto, B: OduumaneH BecTHuK L 132/11, 29.5.2010, ctp. 11—28, http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479739195963&uri=CELEX:32
010R0439.

(13) OBscHUTENHa BeniexKa OTHOCHO CbTPYAHMYECTBOTO Ha EASO cbe chbamnmwata u TpmbyHanuTe Ha gbpsKasuTe YneHku, 21 asryct 2013 r.

(*4) Onpektvea 2011/95/EC Ha EBponeiickms napnameHT 1 Ha CbeeTa ot 13 gekemspw 2011 roamHa OTHOCHO CTaHAAPTM 33 ONPEAEIAHETO Ha rPpasKAaHW Ha TPeTU
ObPKaBU AN L@ 6e3 rpaskAaHCTBO KaTo /ML, Ha KOUTO e NpesocTaBeHa MeXAyHapoAHa 3aKpKUAaa, 3a eMHHUA CTaTyT Ha BexaHuuTe AN Ha AnLaTta, KouTo
OTroBapAT Ha yCNoBMATa 3a cybcuanapHa 3aKpuia, KakTo 1 3a CbAbpXKaHUETO Ha npefocTaBeHaTa 3akpuna (npepaboteH Tekct), B: OduumaneH sectHuk L 337/9,
20.12.2011, ctp. 9—26, http://eur-lex.europa.eu/legal-content/EN-BG/TXT/?qid=1479718511666&uri=CELEX:32011L0095&from=BG.


http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479739195963&uri=CELEX:32010R0439
http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479739195963&uri=CELEX:32010R0439
http://eur-lex.europa.eu/legal-content/EN-BG/TXT/?qid=1479718511666&uri=CELEX:32011L0095&from=BG
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7. TpuemaHe B KOHTEKCTa Ha [MpeKTuBaTa Ha EC oTHOCHO ycnoBuATa Ha npuemaHe (1°)

8. PasrnexpgaHeto Ha Monbu B b6auH B cBeTAMHATa Ha PernameHT Ab6auH 111 (16)

9. TlpouecyanHUTe aCNeKkTU B CBETIMHATA HA JupekTuBaTa Ha EC 3a npoueaypute 3a yoexuue (*7)

10. JocTbn Ao npasa, NpM3HaTK B NpaBHaTa pamka Ha EC, cnep npu3HaBaHeTO Ha CTaTyT Ha MeXAyHapoaHa
3aKkpuna

11. MpoueaypwuTe 3a BpbllaHe B CBeTMHaTa Ha JupeKkTneaTa Ha EC oTHocHO BpblyaHeTo (18)

12. OueHKa 1 n3non3BaHe Ha MHGOPMaLMA 3a AbpiKaBaTa Ha NPOU3XOS,

13. Joctbn go edbeKTUBHA 3alMTa B CBET/IMHATA Ha 3aKOHOBUTE MHCTPYMEHTH Ha OECY

MoApO6HOTO ChabpKaHME Ha YYeOHUA NNaH, KAaKTO U PeabT Ha pa3paboTBaHe Ha raBuTe We 6bAaT YCTaHOBEHM
cnep, NpoBeXAaHe Ha OLeHKa Ha NOTPeBbHOCTUTE B CHTPYAHUYECTBO C MpeXaTa OT CbAUAULLA U TPUBYHAN KbM
EASO (HapvuaHa no-HaTaTbK mperkata Ha EASO), KoATO MOHaCTOALLEM Ce CbCTOM OT HaLMOHANHUTE TOYKM 3a
KOHTaKT ¢ EASO B cbannmwata n TpubyHanuTe Ha AbprkaBuTe uneHkun, Cbaa Ha EBponelickuma cbros (CJEU), EBpo-
nemnckus cbA No npasaTta Ha Yoseka (ECtHR) u aBaTa cbaebHM opraHa, ¢ kouTo EASO odumumanHo pasmeHs nucma:
MexayHapoaHaTa acoumauma Ha Cbamm no bexxaHcKo npaBo (HapuyaHa no-HaTaTbk IARL)) 1 AcoumaumsTa Ha
€BPOMNencK1Te afMUHUCTPATUBHU CbaMK (HapuyaHa no-HaTaTbK AEAJ). OcBeH TOBa Lie ce CbBETBAME MO Lene-
CbOobpPa3HOCT U C APYrK NapTHbopW, cped kouto BKBEOOH, AreHumsTa Ha EBponeicKkus cbio3 3a OCHOBHUTE NpaBga
(FRA), EBponeiickaTa mperKa 3a cbaebHo obyyeHue (EJTN) n AkagemusTa no esponeiicko npaso (ERA). PaboTata
e 6bae oTpaseHa U B roanliHMA paboTteH naaH, npuet ot EASO B pamkuTte Ha cpelwmnte Ha EASO 3a nnaHupaHe
1 KOOpAMHMpPaHe.

Yyactme Ha eKcnepTu

PaspaboTBalyM eKunu: yyebHMAT naaH e 6bae paspaboTteH oT EASO B CbTpyaHMYECTBO C MpexaTta Ha EASO
nocpeacTBOM Cb3ZaBaHe Ha cneumanHu paboTHu rpynu (paspaboTsalim eknnu) 3a paspaboTBaHeTo Ha BCAKa
rnasa. Pa3paboTBaluuTe eKMNK Lie ce CbCTOAT OT eKCNepTH, HOMUHMPAHKM Ype3 mperkaTa Ha EASO v n3bpaHu B
CbOTBETCTBME C ONpPeaeNeHn Kputepumn 3a nogbop. B cboTsetcTBme ¢ paboTHaTa nporpama Ha EASO m KoHKpeT-
HWA NNaH, NPUET Ha TOAULLIHMTE CPELLM 3a NaHMpPaHe U KoopauHupaHe, EASO e oTnpasM NoKaHa 3a ekcneptu
3a pa3paboTBaHETO Ha BCAKaA IMaBa.

MoKaHaTa we ce mM3npawa Ao mpeskaTta Ha EASO 1 we cbabpika MHPOpMaumaA 3a 06xBaTa Ha rnaBaTa, KOATO
cneppa fda ce paspaboTu, o4aKBaHUA CPOK M BposA Ha HeobxoaumuTe ekcnepTu. Cnes ToBa HaLMOHAHUTE TOYKM
3a KOHTaKT ¢ EASO we 6baaTt NMoKaHeHM Aa OCbLLECTBAT BPb3Ka C HALUMOHANHUTE CbAMAUWA U TpubyHanu 3a
onpeaenaHe Ha eKCNepTu, KOUTO NPOABABAT MHTEPEC U Ca Ha Pa3No/oKeHWe 4a AoNPUHecaT 3a pa3paboTBaHeTo
Ha rnasara.

Bb3 ocHOBa Ha nonyyeHuTe HOMMHaumm EASO we cnogenu ¢ mperkaTta Ha EASO npegnorkeHue 3a cb3gaBaHe Ha
paspaboTsalua ekun. ToBa npeasoxeHue e 6bae nsrotseHo ot EASO B CbOTBETCTBUE CbC CNEAHNUTE KPUTEPUMU:

1. Ako 6poAT Ha NosyYyeHUTe HOMUHALMK € NMO-MaNbK AN PaBeH Ha Heobxoanmma 6poi ekcnepTr, BCUYKM
HOMMHUPAHW eKcnepTy Le 6baaT NOKaHeHW aBTOMATMYHO A3 y4acTBaT B pa3paboTsalimna ekumn.
2. AKO nony4yeHMTe HOMMHaLMK ca NoBeye OT Heobxoanmma 6poi ekcneptn, EASO we HanpaBu MOTUBUPAH
npeasaputeneH nogbop Ha ekcnepTtu. MpeaBapuTenHUAT NoaH0p e ce NpPoBeae, KaKTo cnesBa:
— EASO we nogbepe c npeanMCTBO eKCnepTUTe, KOUTO Ca Ha Pa3noN0XKeHMe 3a yYacTue B Lesina npoLec,
BK/IFOYMTE/THO 3@ Y4acTUe BbB BCUUKM CPELLM Ha eKcrepTH.

(1°) Aupektnsa 2013/33/EC Ha EBponeiickua napnameHT 1 Ha CbeeTa oT 26 toHun 2013 1. 3a onpefenaHe Ha CTaH4APTM OTHOCHO MPUEMAHETo Ha KaHAWAATY 3a
MexayHapozHa 3akpuna (npepaboteH Tekct), B: OduumaneH secTHuK L 180/96, 29.6.2013, cTp. 96—116, http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=
1479743624698&uri=CELEX:32013L0033.

(1) PernameHT (EC) No 604/2013 Ha EBponeiickma napnameHT u Ha CbBeTa oT 26 toHK 2013 roguHa 3a yCTaHOBABaHE Ha KPUTEPUM M MEXaHWU3MM 33 onpeaensHe
Ha AbprKaBaTa YNeHKa, KOMMNETEHTHA 3a PaseXAaHeTo Ha monba 3a MeXAyHapoaHa 3aKpuia, KOATO e NoAAAEHa B eHA OT AbPXKaBUTE YNEHKM OT rpaskaaHNH
Ha TpeTa gbpKasa uamn oT avue 6e3 rpasxaaHcTso (npepaboteH Tekct), B: Oduumaner secTHuk L 180/31, 29.6.2013, ctp. 31—59, http://eur-lex.europa.eu/
legal-content/BG/TXT/?qid=1479747859229&uri=CELEX:32013R0604.

(17) OmpekTusa 2013/32/EC Ha EBponeickua napnameHT v Ha CbeeTa oT 26 toHM 2013 roaMHa OTHOCHO 06LWMTe NPoLEeaypU 3a NPeoCTaBsAHe U OTHEMAaHe Ha
MexayHapozHa 3akpuna (npepaboteH Tekct), B: OduumaneH secTHuk L 180/60, 29.6.2013, ctp. 60—95, http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1
479747975866&uri=CELEX:32013L0032.

(18) AupekTnea 2008/115/EO Ha Esponeiickua MapnameHT u Ha CbeeTa oT 16 aekemspu 2008 roamHa OTHOCHO OBLMTE CTaHAAPTM M MPOLEAYPU, NPUNOKUMMU
B AbPXKaBUTE-YNEHKM 3a BPbLUAHE Ha HE3aKOHHO NpebuBaBaluy rpaxaaHu Ha TpeTu cTpaHu, B OduumaneH secTHUK L 348/98, 24.12.2008, ctp. 98—107, http://
eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479748055385&uri=CELEX:32008L0115.


http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479743624698&uri=CELEX:32013L0033
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http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479747859229&uri=CELEX:32013R0604
http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479747859229&uri=CELEX:32013R0604
http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479747975866&uri=CELEX:32013L0032
http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479747975866&uri=CELEX:32013L0032
http://eur-lex.europa.eu/legal-content/BG/TXT/?qid=1479748055385&uri=CELEX:32008L0115
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— AKO OT e4Ha M Cbla AbPrKaBa YNeHKa € HOMUHMpPaAH NoBeye OT eauH ekcnepT, EASO we ce ob6bpHe
KbM HaumoHanHaTa GoKycHa TouKa ¢ monba aa usbepe eguH ekcnept. ToBa e NO3BON NO-LUMPOKO
npeacTaBUTE/ICTBO Ha AbPMKaBUTe YEHKM B rpynara.

— Cnepn toBa EASO we npeanoXu YieHoBeTe Ha CbAWAMLLA M TPpMBYHaAM Aa ca C NPeaMMCTBO Mnpej,
cbaebHMTE NOMOLLHULM UAM AOKNagYMUMTE.

— AKO HOMMHaUMKUTE NPOAb/NKABaT Aa ca nosBeye oT Heobxoaumma BGpoi ekcnepTtn, EASO we n3rotsu
MOTUBMPAHO NpeanoXKeHne 3a Nnoabop, KOeTo oTYMTa AaTaTa Ha MoslydaBaHe Ha HOMUHauuuTe (Npu-
OpUTET We MMaT NoyYyeHUTe No-paHO HOMUHALMM), KaKTO U MHTepeca Ha EASO oT ocurypsBaHe Ha
NO-LUIMPOKO PErMOHANHO NPEeACTaBUTENCTBO.

EASO we nokaHun n BKBOOH ga HomuHMpa eanH NpeacTaBuTeN, KOUTO Aa ce NpUCbeamMHU Kbm paspaboTBalumn
eKkun.

MpexaTa Ha EASO e 6bae NnoKkaHeHa Aa M3pasun CTaHOBULLETO CU U/UAW Aa Hanpasu NPeanoXKeHus nNo npeano-
eHuA Nnoabop Ha eKcnepTy B CPOK OT Hali-MHOoro 10 AHKU. OKOHYaTeNHUAT Noa6op Lie B3eme npeasua CTaHoBK-
aTa Ha mpexaTta Ha EASO v Lie noTBbpAM CbCTaBa Ha pa3paboTealima ekun.

Mpouec Ha KoHcynTauuu: B cboTBeTcTBME ¢ PernamerTta EASO e npoBese Npouec Ha KOHCYATaLUKU No OTHoLe-
HWe Ha pa3paboTBaHETO Ha maTepuanuTe. 3a LEennTe Ha NPOBEXAAHETO Ha TO3M MpoLec Ha KoHcynTauumn EASO
e OTNpaBW MOKaHa 3a M3pasABaHe Ha MHTepec A0 yYneHoseTe Ha KoHcynTtatueBHUA dopym Ha EASO, BKAOuK-
TENHO A0 NPeACTaBUTENN Ha AbPKaBUTE YEHKM, OPraHM3aLLMM HA TPaXKAaHCKOTO O6LLEeCTBO, APYrM NOAXOAALLN
OpraHunsaLmm, akagemMnUYHNTE CPean, KaKTo U APYTUM eKCNepTu AW y4eHU, NpernopbyaHn OT MpeXKaTta OT Cbau-
mwa u TpubyHanm Ha EASO.

Mpensua onuTa U NO3HaBaAHETO Ha cbaebHaTa 06/1acT HAa OTrOBOPWUIMTE HA NOKAHATa, KaKTO U KpuTepuuTe 3a
noabop Ha KoHcyntatmsHua ¢opym Ha EASO, EASO wie HanpaBu MOTUBMPAHO MPeasoKeHME A0 MpexkKaTa Ha
EASO, KoATO B KpaliHa CMeTKa LLie NOTBbPAN ANLaTa, KOUTO Cie[Ba Aa ce BKAKYAT B NPoLeca Ha KOHCYATauuu.
Cnep, ToBa MOXKe Aa 6bae OoTnpaBeHa NOKaHa 3a M3passaBaHe Ha CTAHOBULLA B MPOLEca Ha KOHCYATALMU, KOUTO
AN fa 06XBaLLAT BCUYKM pa3paboTKK, MAKN Aa ce CbCpeaoTodaT BbpXy 06/1acTH, CBbP3aHN C KOHKPETHUS OMUT.

AreHumATa Ha EBponeinckua cbio3 3a ocHOBHUTE npasa (FRA) we 6bae nokaHeHa Aa ydacTBa B npoueca Ha
KOHCYNTaLMK.

Pa3paborBaHe Ha yuebHuA nnaH

MoagroTeuTesieH eTan: Npeau 3ano4YsaHeTo Ha npoueca Ha paspaboTtsaHe, EASO we nogroten Habop oT maTepu-
anun, BKAKOYBALLM, HO HE OFPaHMYEHM A0 CNeAHOTO:

1. Bubnunorpadus Ha NoAxXoAALLMTE PECYPCH U MaTepUav Ha PasnosioKeHne No TemaTa
2. CnucbK C eBpomneicka u HaumoHasnHa cbaebHa npakTka no temarta

YyacTHUUMUTE B MpOLECa Ha KOHCYATaUMK, 3ae4HO ¢ mpexkaTa Ha EASO (*°), we numat BaxkHa pona B NOATOTBU-
TenHuA eTan. 3a Ta3u uen EASO we nHdopmmMpa yyacTHULUTE B NPOLECA HA KOHCYATAUUK U MmpexkaTa Ha EASO 3a
obxBaTa Ha BCAKA 1/1aBa W Le CNOAEeNM NPOEKT Ha NOArOTBUTENHUTE MaTepuann, 3ae4Ho C NOKaHa 3a npeaocTa-
BAHE HAa AONDb/AHUTENIHA MHOPMALLMA, CYMTAHA 33 BaXKHA 3a pa3paboTBaHeTo. Tasn MHPpopmaums e 6bae oTpa-
3eHa B MaTepuanuTe, KOMTO c/ies ToBa We 6baaT NpesocTaBeHn Ha CbOTBETHUA pa3paboTsall, ekun.

Mpouec Ha pa3paboTsaHe: EASO Lie opraHM3Mpa Hali-manko Ase paboTHM cpelym 3a pa3paboTBaHETO Ha BCAKa
rnasa. Ha nbpeaTta cpelya pa3paboTBalmaT ekmn Lwe:

* HOMUHWpPa KoopaMHaTop(m) 3a Npoueca Ha pa3paboTsaHe;

¢ pa3paboTu CTPyKTypaTa Ha rMasaTa 1 Nnpueme MeTogo/0rus 3a pabora;

* pasnpegenv 3agaumTe 3a npoueca Ha paspaboTeaHe;

® M3rOTBM OCHOBHA CXEMA 33 CbAbPIKAHMETO Ha rnasaTa.

(1) e ce noncka mHeHneTo 1 Ha BKBOOH.
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MNopa KoopaMHaLMATA HA KOOPAMHATOPA HA eKMNa M B TACHO CbTpyAHMYecTBO ¢ EASO, eKMnbT We NpUCTbnm Kbm
pa3pa60TBaHe Ha npegBapuUTeIHNA NPOEKT Ha CbOTBETHATA /1aBa.

Ha BTOpaTa cpela pa3paboTBalLMAT eKMN Lie:

® npernega npegBapuUTeIHNA NPOEKT U NMOCTUTHE Cbl/laCe OTHOCHO CbAbPKAHUETO,
® OCUTYPU CbrNacyBaHOCT Ha BCUYKU YaCTU U MaTepUnann, pa3pa60TeHM 3a NPOEKTa,
® npernega NpoeKTa oT ANAaKTUYHa rneaHa To4Ka.

AKo e HeobxoaMMo, rpynaTa Moxe Aa npeanoxku Ha EASO aa ce opraHM3npaT A4OMbAHWUTEIHU CPeLM 3a No-HaTa-
TbLWHO pa3paboTeaHe Ha npoekTa. Cneg Kato 6bae 3aBbpLUeH, NPOEKTLT We 6bae n3npaTteH Ha EASO.

Mpernen Ha KavectBoTo: EASO we cnogenu nbpeus NPOEKT, U3rOTBEH OT pa3paboTBaLLMA €KUM, C MpeXkaTta Ha
EASO, BKBOOH # y4yacTHMUMTE B NpoLLeCa HAa KOHCYNTALMM U Le TM NOKaHW fa nperneaat matepuanute, 3a ga
NOMOTHaT Ha paboTHaTa rpyna Aa NOBMLIM KAYeCTBOTO Ha OKOHYATENHWUS BApUaHT.

BCMUKM nonyyeHn npeanoxeHus we 6baaT CnogesieHn ¢ KoopamHaTopa Ha pa3paboTsaluma eKun, KOMTo Lie
KoOpAMHMpPa pa3paboTBalimMa eKun 3a pasriexgaHe Ha HamnpaBeHUTe NpPeaJsioKeHWa M U3roTBSHE Ha OKOHYa-
Te/HWUA BapuaHT. KaTo anTepHaTMBHA Bb3MOMKHOCT, KOOPAMHATOPBLT MOME Aa MNPeasioKM Aa ce opraHusunpa
OOMb/IHUTE/HA CPeLLa 3a PasrexaaHe Ha NpeasioKeHnATa, Korato Te ca 0cobeHo 0BLWMPHU MK Brxa moraun 4a
NOBAUAAT 3HAYUTE/IHO HA CTPYKTYpaTa M CbAbPXKaHMETO Ha rnasaTa.

Cnep ToBa, OT MMETO Ha pa3paboTBalLMA €KUM, KoOoPAMHATOPBT We n3npaTu rmasata Ha EASO.

Mpouec Ha akTyannsnpaHe: B KOHTEKCTA Ha FOAMLIHUTE CPeLLM 33 NIaHUPaHe U KoopauHupaHe, EASO Lie NoKaHu
mperkaTta Ha EASO pa cnogenv BUXKAAHMATA CM MO OTHOLLEHWE Ha HEOBXOAMMOCTTA OT aKTya/IM3NPaHE Ha FaBuTe
OT y4ebHuA nnaH.

Bb3 ocHoBa Ha ToBa EASO moxe:

e [la N3BbPLUM HE3HAUMTENIHM aKTyann3aLmm, 3a Aa Nogobpu KauecTBOTO Ha IMaBUTE, BKAOUUTENHO A3 BbBeae
CbOTBETHUTE NPOMEHM B CbAebHaTa NpaKTUKa. B Takbs cayyali EASO AMpPeKTHO LWwe U3roTBU NbpBO Npeasioxe-
HUWe 33 aKTyann3npaHe, KoeTo e 6bae NpUeTo oT mperkaTta Ha EASO.

e [la npu30Be 3a Cb3gaBaHe Ha pa3paboTBall, eKWM, KOWTO Aa aKTyaauM3npa egHa Uam HAKOIKO FaBu OT yuebHuA
naaH. B 1031 cnyyait akTyannsmpaHeTo We ciefsa onucaHata npoueaypa 3a pa3paboTsaHe Ha y4ebHUA NaaH.

U3nbaHeHUe Ha y‘-lesHMﬂ nnaH

B cbTpyAHWYECTBO C YneHoBeTe Ha mpexaTa Ha EASO u cborBeTHUTe napTHbopu (EJTN, ERA u T.H.) EASO we
noznomara U3non3BaHeTo Ha y4ebHUA NaaH OT HALMOHANHUTE MHCTUTYLMM 33 06ydyeHue. MoaKpenaTa Ha EASO
B TOBa OTHOLLEHME Le BK/IYBaA:

MoAacHUTENHN BenexKn 3a MoAepaTopu: KaTo cnefBa onucaHaTta npoueaypa 3a paspaborsaHe Ha pasanyHuUTe
rnasu Ha y4ebHums nnaH, EASO wie cb3gaae pa3paboTsall eKun 38 U3roTBAHE Ha NOACHUTENHN BenexKu 3a moae-
paTopu. Te e CAy»KaT KaTo NPaKTUYECKM MHCTPYMEHT 3a CNpaBKa 3a MOAEePaTopuTe U1 Lile NPeaoCTaBAT HAaCoKM
3a opraHM3MpaHe U MoJepupaHe Ha NPaKTUYECKM CEMUHAPU B paMKUTE Ha y4ebHUA nnaH 3a npodecnoHanHo
passuTHe.

CemunHapu 3a MogepaTopu: OCBEH TOBA, C/ej, pa3paboTBaHETO Ha BCAKA r1aBa oT yuebHusa nnaH, EASO we opra-

HM3MpPa CEMMHAP 3a MOAEPATOPM, KOWTO LLLe HanpaBu No-3a4baboueH Npernes, Ha rasara, KakTo U Ha Npenopby-

BaHaTa METOAO0/1I0T1A 33 OPraHU3MpaHe Ha CEMMHAPM Ha HALMOHA/HO HUBO.

¢ HoMHWHMpaHe Ha MoAepaTopu M NOAroToBKa Ha cemmHapa: EASO we noTbpcy noakpenata Ha Hail-masnko
[ABamMa OT YNeHoBeTe Ha pa3paboTBaLLMA eKun 3a NoAnomaraHe Ha NOArOTOBKATa M MOAEPUPAHETO Ha Cemu-
Hapa. AKO HWUTO eAMH OT Y/ieHOoBeTe Ha Pa3paboTBalLMA eKUn He e Ha PasnonoXKeHue 3a Tasu uesn, EASO we
OTNPaBM KOHKPETHa NoKaHa 3a ekcnepTv — MogepaTopu Ypes mperkaTa Ha EASO.
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e [Mogbop Ha yyacTHMUM: cneq ToBa EASO we usnpatvm go mperkata Ha EASO noKaHa 3a onpegensHe Ha onpe-
AeneH 6pon NoTeHLMaIHN MoAepaTopu cbe cneunduyeH onuT B 061acTTa, KOMTO NPOABABAT UHTEPEC U ca
Ha pasno/ioXKeHMe 33 OPraHU3MpPaHe Ha CEMUHAPU B PaMKWTe Ha y4ebHMA naaH 3a npodecroHaNHO pasBu-
TWE Ha HALMOHANHO HMBO. AKO onpeaeneHUTe MOLEPATOPYM Ca NoBeYe OT NOCOYeHUs B NoKaHaTa 6poli, EASO
e Hanpasu noabop, KOWTO AaBa MPUOPMUTET HA MO-LUMPOKOTO reorpadcKo NPescTaBUTENCTBO, KAaKTO U Ha
noabopa Ha oHe3n moaepaTopu, KOUTO € NO-BEePOATHO Aa MNOANOMOrHaT U3NbAHEHWETO HA y4ebHMA NNaH Ha
HaLMOHaNHO HMBO. MpK HEOBXOAMMOCT M B CbOTBETCTBME C paboTHATa CM Mporpama M roguwHua paboTteH
nAaH, NPMeTH Ha cpeLuuTe 3a NAaHupaHe 1 KoopanHmpaHe Ha EASO, EASO moxe ga NnOMUCAN 32 OpraHm3n-
paHe Ha AOMbJHUTENIHU CEMUHAPU 32 MOLEPATOPU.

HaumoHanHn cemmHapu: B TACHO CbTPYAHMYECTBO C mperkaTa Ha EASO, EASO e yCTaHOBM KOHTAKT CbC CbOTBET-
HUTE UHCTUTYL MM 33 0ByYeHMe Ha CbAMM HA HALMOHAHO HUBO, 33 [l CE HAaCbPYM OPraHM3NPaAHETO Ha CEMUHApPK
Ha HauMoHanHo HuBo. MNpu ToBa EASO cbLio Taka Wwe NoAKpenu y4acTMeTo Ha Y1eHOBEeTe Ha CbAUAULLA U TPpU-
6yHanKn, KOMUTO ca JONPUHEC/M 3a pa3paboTBaHETO Ha y4ebHUA NAaH UK ca y4acTBaauM B ceMuHapu Ha EASO 3a
moaepaTopu.

CemuHapu Ha EASO 3a HanpegHanu

EASO cbluo TaKa We opraHmM3npa roguilHmM CeEMUHAPK 3a HanpegHanu B onpegenenun acnektn Ha OECY c uen
HacbpyaBaHe HA MPAKTUYECKOTO CbTPYAHUYECTBO U AMaNora Ha BUCOKO PaBHULLE MEXAY Y/IeHOBETe Ha Cbau-
mwa v TpubyHanu.

NpeHTndnumnpaHe Ha noaxoanlum obnactn: cemmHapute Ha EASO 3a HanpeaHaAu Le ce CbCpenoTo4YaBaT BbpXy
06/1aCTU C BUCOKA CTEMEH HA Pa3/iMymA B Tb/IKYBAHETO HA HALLMOHAHO PABHULLE UM 06/1aCTH, B KOUTO MperKaTa
Ha EASO cumMTa pa3BMTMETO Ha CbAebHaTa MpaKTUKa 33 NOAXOAAWO. B KOHTEKCTa Ha roguLLHMTE CU CpeLum 3a
naaHMpaHe n KoopanHmpaHe, EASO we nokaHu mpexaTta Ha EASO, Kakto n BKBEOOH, n uneHoBeTe Ha KOHCyATa-
TMBHATA rpyna 4a NpaBaAT NPeANoXKeHUA 3a NOTEHLMANHM 06/1aCcTH, KOUTO NPEeACTaBAABAT UHTEpec. Bb3 ocHOBa
Ha Te3n npeanoxeHmna EASO e oTnpasu nNpeanoxKeHue Ao mpexkata Ha EASO, KoATO Wwe B3eme OKOH4YaTe/IHO
pelleHune 3a obnacTTa, KoaTo TpAbBa Aa 6bae 0bxBaHaTa OT cieaBalmMs cemuHap. Korato e ymecTHo, ceMUHa-
puTe e BOAAT A0 pa3paboTBaHe Ha [1aBa CbC CeumasHa TemMa B paMKUTe Ha y4ebHUs naaH.

MeTtogonorma: npu NogrotoBKkaTa Ha cemmnHapute EASO e Tbpcm noaKpenaTta Ha mpexaTta Ha EASO, KoaTo we
JOMpUHece 33 U3roTBAHETO HA METOAONOMMATA HA CEMMHapa (Hanp. obCbKAaHe Ha Kasycu, cbaebHU 3aceaaHmns
3a pPa3MCKBaHe Ha XMNOTETUYHM Ka3ycu U T.H.) 1 32 NOArOTOBKaTa Ha MaTepuanuTe. CnegBaHaTa METOL0/10TUSA Le
onpeaeny MakcMmanHua 6poit y4acTHULM BbB BCEKM CEMUHAP.

Yyactne B cemmHapu Ha EASO: Bb3 OCHOBa Ha METOA0/10rMATA U caed, KOHCYNTaunKM € acoumaumnte Ha Cbamunte
EASO we onpeaens makcMmanHma 6poi y4acTHULM BbB BCEKM cemMHap. B cemmHapa moraT Aa y4acTsar u/ieHoBe
Ha eBpPONencK1Te N HauMOoHaNHUTE CbAUAULA M TPMBYHaNN 1 CbanauwaTta U TpubyHanute B mperkarta Ha EASO,
BKAtounTenHo EJTN, FRA, ERA n BKEOOH.

Mpean opraHMsMpaHeTo Ha BCekn cemmHap EASO e oTnpaBy OTBOpPEHa NOoKaHa 40 CbAanaMLLaTa U TpubyHanuTe
B MperkaTa Ha EASO u ropenocoyeHuTe opraHM3aumm, Kato Nocoym OCHOBHATa Tema Ha CemMuHapa, MeTo40/0-
rMATa, MakcMMasaHusA B6POI y4aCTHUUM M KpaliHUA CPOK 3a pernctpaumsa. CNUMCbKBT Ha ydacTHUUMTE TpsabBa 4a
ocurypssa gobpo NpeacTtaBMTeNCTBO HA YeHOBETE Ha CbAMAMUWATA M TpMbyHanuTe U Aa Aasa NPUOPUTET Ha
MbPBOTO MCKaHe 3a perncrpaums, Noay4yeHo OT BCAKA AbpiKaBa YneHKa.

MOHUTOPUHT U OLLEHKA

Mpu nposexxaaHeTo Ha ceoATa AeliHocT EASO e HacbpyaBa OTKPUT M NpO3padeH AManor ¢ mpexaTa Ha EASO,
OTAENHWUTE YNEeHOBe Ha cbananwa u TpnbyHanm, BKEOOH, nnuata, yyacTBallm B NpoLeca Ha KOHCYATauuu, m
y4YacTHUUMTE B AeriHocTUTe Ha EASO, KouTo LWe 6b4aT NoKaHeHn Aa cnogenat ¢ EASO BCMYKM MHEHMA UK Npea-
NIOXKEHUSA, KOUTO NOTEHLMANHO MOraT Aa NoA0OPAT KAYeCTBOTO Ha AelHocTTa Ha ChyxkbaTa 3a noakpena.
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OcBeH ToBa EASO e pa3paboTBa BbNPOCHMLM 33 OLEHKA, KOUTO Lie 6bAaT pasfaBaHM Ha yyacTHULMTE BbB
BCUYKM AeMHOCTU 3a NpodecnoHanHo pa3BuTUe. HesHauuTenHuTe npegioxKeHua 3a nogobpssaHe we 6vaat
BK/IIOYBAHM AMPEKTHO oT EASO, KoATo we nHpopmmnpa mpexkaTa Ha EASO 3a ob6uiaTa oueHKa Ha AelHOCTTa CU B
pamKuTe Ha CBOMTE rOAMLLHM CPELLM 3a NIaHUPaHE U KOOPAMHUPAHE.

Cbuwo Taka, EASO e npenoctaBs exxerogHo Ha mpexkaTa Ha EASO npernes Ha AeMHOCTTa CU, KaKTO U CbOTBET-
HUTE NOIYyYEeHU NPEeasIoKEeHUS 3a No-HaTaTbLUHO Pa3BMTUE, KOUTO e 6baaT 06CbKAAHM HA FOAULLHUTE CpeLum
3a NJIaHMpPaHE U KOOPAUHMpPaAHe.

MpuHUMNU Ha p,eifn-locha

¢ B X0A4a Ha M3BbPLIBAHETO Ha AEeMHOCTM 3a NpodecnoHanHo passuTtme EASO we cbbatogasa HagnexHo nybany-
HaTa oTYeTHOCT Ha EASO v NpuHUMNUTE, NPUAOKUMU KbM NYBANYHKUTE Pa3Xogu.

e EASO v eBpoOnenckuTe 1 HaLMOHaNHWUTE CbAMANLWA U TPMBYHAAN LWe OTrOBapAT CbBMECTHO 3a y4ebHuA naaH
3a npodecroHanHO pasBuUTHE. BCUUYKM NapTHLOPU TPABBaA Aa ce CTPEMAT 4a NOCTUIHAT Cbllacue Mo CbabpKa-
HWMETO Ha BCAKa efiHa OT [NaBuTe B HEro, 3a A4a Ce OCUrypu ,,cbaebHa ernga” Ha KpaHMA NPOAYKT.

® M3roTBeHMAT yuebeH nnaH LWe 6bae YyacT oT y4ebHUA naaH 3a npodecroHanHo passuTMe Ha EASO, BKAOUM-
Te/IHO CBbp3aHuTe C Hero npasa. Mopaam Toea EASO Le ro akTyanmnsmpa, Korato € Heobxo4MMO, 1 e ocury-
pABa Nb/JHOTO YYacTMe Ha eBPOMENCKUTE U HALMOHaHUTE CbAUNNLLA U TPMBYHANM B NpoLeca.

® BCMYKM pelleHuns, CBbP3aHn C U3MbAHEHMETO Ha y4ebHMA NaaH M nogbopa Ha ekcnepTuTe, We ce NPUMemarT CbC
CbI/1aCMETO Ha BCUYKM MapPTHbOPM.

* YyebHMAT NNaH 3a NpodecnoHaNHO pa3BUTHME LWe ce pa3paboTBa, Npruema 1 U3Nb/HABA B CbOTBETCTBUE C METO-
[0N0r1sTa 3a geHocTMTe 3a NPOdECMOHANHO Pa3BUTUE, KOATO € Ha Pa3MNo/IOXKEHME Ha Y1eHOBETE Ha CbaANNN-
waTa 1 TpubyHanuTe.

lfonamo npuctaHuwe Ha Baneta, 11 aekemspun 2014 1.
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on Article 15(c) of the Qualification Directive
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Commissaire général available notion of ‘armed conflict’.
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apatrides (Case languages
C-285/12)
EASO2 Cease of refugee Aydin Salahadin CJEU German, CJEU 2.3.10 Iraq In its decision, the CJEU interprets Article 7(1)
status Abdulla, Kamil also (b) QD concerning the actors of protection.
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Adem, Hamrin Mosa in other
Rashi & Dier Jamal languages
v Bundesrepublik
Deutschland (Joined
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C-176/08, C-178/08,
C-179/08)

EASO3 Armed conflict, Meki Elgafaji and CJEU Dutch, also | CJEU 17.2.09 Iraq Judgment regarding the relation between
indiscriminate Noor Elgafaji v available Article 15(c) QD and Article 3 of the
violence, individual | Staatssecretaris in other European Convention on Human Rights and
threat, serious van Justitie (Case languages interpreting the meaning of Article 15(c).

harm

C-465/07)
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

“on a proper construction of Article 15(c) of Council Directive 2004/83/EC of 29 April 2004 on minimum standards
for the qualification and status of third country nationals or stateless persons as refugees or as persons who
otherwise need international protection and the content of the protection granted, it must be acknowledged that
an internal armed conflict exists, for the purposes of applying that provision, if a State’s armed forces confront one
or more armed groups or if two or more armed groups confront each other. It is not necessary for that conflict to
be categorised as ‘armed conflict not of an international character’ under international humanitarian law; nor is

it necessary to carry out, in addition to an appraisal of the level of violence present in the territory concerned, a
separate assessment of the intensity of the armed confrontations, the level of organisation of the armed forces
involved or the duration of the conflict”.

The actors of protection referred to in Article 7(1)(b) of Directive 2004/83 may comprise international organisations
controlling the State or a substantial part of the territory of the State, including by means of the presence of a
multinational force in that territory.

The fundamental right guaranteed under Article 3 of the European Convention on Human Rights forms part of the Referenced cases concern main principles of EU law
general principles of Community law, observance of which is ensured by the Court. In addition, the case-law of the and not asylum law (CJEU , C-106/89, Marleasing SA v
European Court of Human Rights is taken into consideration in interpreting the scope of that right in the Community La Comercial Internacional de Alimentacion SA ; CJEU,
legal order. However, it is Article 15(b) of Directive 2004/83 on minimum standards for the qualification and status of | C-188/07 Commune de Mesquer v Total France SA and
third country nationals or stateless persons as refugees or as persons who otherwise need international protection Total International Ltd.)

and the content of the protection granted, which corresponds, in essence, to Article 3 of the ECHR. By contrast, ECtHR - NA v UK, Application No 25904/07

Article 15(c) of that directive is a provision, the content of which is different from that of Article 3 of the ECHR, and
the interpretation of which must, therefore, be carried out independently, although with due regard for fundamental
rights as they are guaranteed under the ECHR. 2. Article 15(c) of Directive 2004/83 on minimum standards for the
qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted, in conjunction with Article 2(e) thereof, must be
interpreted as meaning that:

— the existence of a serious and individual threat to the life or person of an applicant for subsidiary protection is

not subject to the condition that that applicant adduce evidence that he is specifically targeted by reason of factors
particular to his personal circumstances;

— the existence of such a threat can exceptionally be considered to be established where the degree of indiscriminate
violence characterising the armed conflict taking place — assessed by the competent national authorities before which
an application for subsidiary protection is made, or by the courts of a Member State to which a decision refusing

such an application is referred — reaches such a high level that substantial grounds are shown for believing that a
civilian, returned to the relevant country or, as the case may be, to the relevant region, would, solely on account of his
presence on the territory of that country or region, face a real risk of being subject to that threat.

That interpretation is fully compatible with the European Convention on Human Rights (ECHR), including the case-law
of the European Court of Human Rights relating to Article 3 of the ECHR.
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expulsion to Iraq.
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group, relevant
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T.A. v. Sweden,
Application
No 48866/10

ECtHR

English

ECtHR

19.12.13

Iraq

No violation of Article 2 and Article 3 ECHR in
the event of expulsion to Iraq.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Applicant, a Sunni Muslim from Iraq, faced deportation from Sweden back to Irag, on account of his asylum claim
having been rejected in 2010, three years after his arrival. T.K.H. served in the new Iragi army from 2003 to 2006, was
allegedly seriously injured in both a suicide bomb explosion and a drive-by shooting outside his home, and purported
to be the recipient of death threats. He fled Iraq and relies on his rights under Articles 2 and 3 to resist his return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Irag would violate Article 3 irrespective of personal circumstances.

No violation of Article 2 or 3 was found in relation to T.K.H. Regarding the Applicant’s particular situation, the Court
noted that his service in the Iragi army ended over seven years ago, and therefore no longer formed the basis of a risk
of persecution. As to the two incidents of serious injury, the Court concluded that the first had not resulted from the
Applicant being specifically targeted and the second was a historical incident with no evidence to suggest any future
risk. The Court also regarded T.K.H.s medical problems as neither untreatable in Iraq nor prohibitive of air travel.

Two judges of the Court dissented from the majority opinion, on account of the Applicant’s former employment
placing him in a specific risk category, the escalating violence in Iraq in 2013, and the overall plausibility of his account.

ECtHR - Hilal v United Kingdom, Application No 45276/99
ECtHR - F.H. v Sweden (Application No 32621/06)

ECtHR - Collins and Akaziebe v Sweden (Application

No 23944/05)

ECtHR - Mamatkulov Askarov v Turkey (Applications

Nos 46827/99 and 46951/99)

ECtHR - N v United Kingdom (Application No 26565/05)
ECtHR - Saadi v Italy (Application No 37201/06)

ECtHR - Chahal v the United Kingdom (Application

No 22414/93)

ECtHR - HLR v France (Application No 24573/94)

ECtHR - NA v UK, Application No 25904/07

ECtHR - Uner v. the Netherlands [GC], Application

No 46410/99

ECtHR - P.Z. and Others and B.Z. v. Sweden, Application
Nos 68194/10 and 74352/11

ECtHR - Hakizimana v. Sweden, Application No 37913/05
ECtHR - A.G.A.M., D.N.M., M.K.N., M.Y.H. and Others,
N.A.N.S., N.M.B., N.M.Y. and Others and S.A. v. Sweden,
Application Nos 71680/10, 28379/11, 72413/10,
50859/10, 68411/10, 68335/10, 72686/10 and 66523/10
UK - HM and others (Article 15(c) Iraq CG, [2012] UKUT
00409 (IAC)

ECtHR - Abdulaziz, Cabales and Balkandali v. the United
Kingdom, Application Nos 9214/80, 9473/81 and
9474/81

ECtHR - Boujlifa v. France, 21 October 1997, § 42, Reports
of Judgments and Decisions 1997-VI

ECtHR - Kaboulov v. Ukraine, Application No 41015/04
ECtHR - T.A. v. Sweden, Application No 48866/10

The Applicant, a Sunni Muslim from Baghdad, faced deportation from Sweden back to Irag, on account of his asylum
claim having been rejected in 2010, three years after his arrival. In Iraqg, the Applicant was a member of the Ba’ath
party, and worked as a professional soldier for over a year for the regime of Saddam Hussein. He was also involved

in a blood feud after unintentionally killing a relative. He fled Iraq and relied on his rights under Article 3 to resist his
return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Iraq would violate Article 3 irrespective of personal circumstances.

Turning to the Applicant’s particular situation, the Court ruled that B.K.A’s membership of the Ba’ath party and former
military service no longer posed a threat to him, given the long time that had since passed, his low-level role in both,
and the lack of any recent threats related to his involvement.

The Court also dismissed his fears of persecution by Iraqgi authorities, given he had successfully applied for a passport
from them. The Court, however, accepted the risk posed by the blood feud, notwithstanding the lack of evidence, due
to the obvious difficulties in obtaining such evidence.

Despite this risk, a majority of the Court decided that it was geographically limited to Baghdad and Diyala, and that
B.K.A. could reasonably relocate to the Anbar governorate, the largest province in Iraq.

Judge Power-Forde dissents from the majority on the previous point, arguing instead that the possibility of relocation
offered by the Swedish government and accepted by the majority as reasonable did not include the requisite
guarantees for the individual set out in Salah Sheek v. the Netherlands No 1948/04, §§ 141-142, 11 January 2007. In
particular, no arrangements for safe travel to Anbar have been made. The dissenting judge therefore concluded that
there was no reasonable relocation alternative to nullify the risk of Article 3 violation on return to Irag.
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The Applicant, a Sunni Muslim from Iraq, faced deportation from Sweden back to Irag, on account of his asylum
claim having been rejected in 2010, three years after his arrival. He worked for security companies in Baghdad who
co-operated with the US military, and alleged that his house was completely destroyed by Shi’ite militias. He fled Iraq
and relied on his rights under Articles 2 and 3 to resist his return.

The Court first declared the general situation in Iraq to be not sufficiently serious to warrant the conclusion that any
return to Irag would violate Article 3 irrespective of personal circumstances.

Turning to the Applicant’s particular situation, the Court accepted that those associated with security companies
employed by the international forces in Iraq faced a greater risk of persecution from militias than the general
population. However, the Court were sceptical of an internal contradiction in the Applicant’s account and evidence,
namely his brother’s documented claim that four people went into T.A.’s house a year after it was allegedly completely
destroyed. This problem, coupled with the general lack of evidence for his claims and the near six year time lapse
since the relevant acts of persecution, led the Court to reject T.A.'s Article 2 and 3 complaints.

Two judges of the Court dissented from the majority opinion, on account of the Applicant’s former employment
placing him in a specific risk category, the escalating violence in Iraq in 2013, the overall plausibility of T.A’s account,
the overly onerous credibility test applied by the Swedish authorities, and the majority according too much weight to
the alleged discrepancy in his account.

Related complaints under Article 8 and Article 1 of Protocol 7 were rejected by the court as manifestly ill-founded.
Regarding the former, the Applicant had been split up from his family since 2007, and a decision to deport would not
change this. For the latter, the Applicant had had ample opportunity to make representations against his removal.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

By a 5-2 Majority, the Chamber decided against the Applicant, both due to recent improvements in the security
situation in Mogadishu, and due to the applicant’s personal circumstances.

As to the former, the Chamber ruled that the situation had changed since Sufi and Elmi v. the United Kingdom

(Nos 8319/07 and 11449/07, 28 June 2011). The general level of violence in Mogadishu had decreased and al-Shabaab
was no longer in power. The Chamber relied on recent country reports from the Danish and Norwegian immigration
authorities, which stated that there was no longer any front-line fighting or shelling and the number of civilian
casualties had gone down. Despite continued unpredictability and fragility, the Chamber concluded that not everyone
in Mogadishu faced a real risk of death or ill-treatment.

As to the Applicant’s own situation, the Chamber shared the Swedish authorities’ scepticism regarding the Applicant’s
claims of persecution. The Chamber cited credibility and vagueness issues concerning the Applicant’s purported
residence in Mogadishu prior to leaving Somalia in 2009, his employment with American Friends Service Community,
and the four year delay after his employment ended before alleged threats were made. The Chamber also placed
weight on the Applicant not belonging to a group targeted by al-Shabaab, and on his having a home in Mogadishu
(where his wife lives).
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The main points of the decision’s reasoning (if possible)
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The sole question in an expulsion case was whether, in all the circumstances of the case, substantial grounds had
been shown for believing that the applicant would, if returned, face a real risk of treatment contrary to Article 3*.1

If the existence of such a risk was established, the applicant’s removal would necessarily breach Article 3, regardless
of whether the risk emanated from a general situation of violence, a personal characteristic of the applicant, or

a combination of the two. However, not every situation of general violence would give rise to such a risk. On the
contrary, a general situation of violence would only be of sufficient intensity to create such a risk “in the most
extreme cases”. The following criteria** were relevant (but not exhaustive) for the purposes of identifying a conflict’s
level of intensity: whether the parties to the conflict were either employing methods and tactics of warfare which
increased the risk of civilian casualties or directly targeting civilians; whether the use of such methods and/or tactics
was widespread among the parties to the conflict; whether the fighting was localised or widespread; and finally,

the number of civilians killed, injured and displaced as a result of the fighting. Turning to the situation in Somalia,
Mogadishu, the proposed point of return, was subjected to indiscriminate bombardments and military offensives,
and unpredictable and widespread violence. It had substantial numbers of civilian casualties and displaced persons.
While a well-connected individual might be able to obtain protection there, only connections at the highest level
would be able to assure such protection and anyone who had not been in Somalia for some time was unlikely to have
such connections. In conclusion, the violence was of such a level of intensity that anyone in the city, except possibly
those who were exceptionally well-connected to “powerful actors”, would be at real risk of proscribed treatment. As
to the possibility of relocating to a safer region, Article 3 did not preclude the Contracting States from placing reliance
on the internal flight alternative provided that the returnee could travel to, gain admittance to and settle in the area
in question without being exposed to a real risk of ill-treatment. The Court was prepared to accept that it might

be possible for returnees to travel from Mogadishu International Airport to another part of southern and central
Somalia. However, returnees with no recent experience of living in Somalia would be at real risk of ill-treatment if
their home area was in — or if they was required to travel through — an area controlled by al-Shabaab, as they would
not be familiar with the strict Islamic codes imposed there and could therefore be subjected to punishments such as
stoning, amputation, flogging and corporal punishment. It was reasonably likely that returnees who either had no
close family connections or could not safely travel to an area where they had such connections would have to seek
refuge in an Internally Displaced Persons (IDP) or refugee camp. The Court therefore had to consider the conditions in
these camps, which had been described as dire. In that connection, it indicated that where a crisis was predominantly
due to the direct and indirect actions of parties to a conflict — as opposed to poverty or to the State’s lack of
resources to deal with a naturally occurring phenomenon, such as a drought — the preferred approach for assessing
whether dire humanitarian conditions had reached the Article 3 threshold was that adopted in M.S.S. v. Belgium and
Greece***, which required the Court to have regard to an applicant’s ability to cater for his most basic needs, such

as food, hygiene and shelter, his vulnerability to ill-treatment and the prospect of his situation improving within a
reasonable time frame. Conditions in the main centres — the Afgooye Corridor in Somalia and the Dadaab camps in
Kenya — were sufficiently dire to amount to treatment reaching the Article 3 threshold. IDPs in the Afgooye Corridor
had very limited access to food and water, and shelter appeared to be an emerging problem as landlords sought to
exploit their predicament for profit. Although humanitarian assistance was available in the Dadaab camps, due to
extreme overcrowding, access to shelter, water and sanitation facilities was extremely limited. The inhabitants of both
camps were vulnerable to violent crime, exploitation, abuse and forcible recruitment and had very little prospect of
their situation improving within a reasonable time frame. Moreover, the refugees living in — or, indeed, trying to get
to — the Dadaab camps were also at real risk of refoulement by the Kenyan authorities. As regards the applicants’
personal circumstances, the first applicant would be at real risk of ill-treatment if he were to remain in Mogadishu.
Since his only close family connections were in a town under the control of al-Shabaab and as he had arrived in the
United Kingdom in 2003, when he was only sixteen years old, there was also a real risk of ill-treatment by al-Shabaab
if he attempted to relocate there. Consequently, it was likely that he would find himself in an IDP or refugee camp
where conditions were sufficiently dire to reach the Article 3 threshold and the first applicant would be particularly
vulnerable on account of his psychiatric illness. The second applicant would be at real risk of ill-treatment if he were
to remain in Mogadishu. Although it was accepted that he was a member of the majority Isaaq clan, the Court did
not consider this to be evidence of connections powerful enough to protect him. There was no evidence that he had
any close family connections in southern and central Somalia and, in any case, he had arrived in the United Kingdom
in 1988, when he was nineteen years old, and had had no experience of living under al-Shabaab’s repressive regime.
He would therefore be at real risk if he were to seek refuge in an area under al-Shabaab’s control. Likewise, if he
were to seek refuge in the IDP or refugee camps. Lastly, the fact that he had been issued with removal directions to
Mogadishu rather than to Hargeisa appeared to contradict the Government’s assertion that he would be admitted to
Somaliland.

A. v. the United Kingdom, 23 September 1998, § 22,
Reports of Judgments and Decisions 1998-VI

Abdulaziz, Cabales and Balkandali v. the United Kingdom,
judgment of 28 May 1985, Series A No 94, p. 34, § 67
Al-Agha v. Romania, No 40933/02, 12 January 2010
Boujlifa v. France, judgment of 21 October 1997, Reports
1997-VI, p. 2264, § 42

Chahal v. the United Kingdom, 15 November 1996,
Reports of Judgments and Decisions 1996-V

D. v. the United Kingdom, 2 May 1997, § 59, Reports of
Judgments and Decisions 1997-l1

Dougoz v. Greece, No 40907/98, ECHR 2001-11

H. v. the United Kingdom, cited above

H.L.R. v. France, judgment of 29 April 1997, Reports
1997-11l, § 40

Hilal v. the United Kingdom, No 45276/99, ECHR 2001-

The Court never excluded the possibility that a general situation of violence in a country of destination will be of a
sufficient level of intensity as to entail that any removal to it would necessarily breach Article 3 of the Convention.
Nevertheless, the Court would adopt such an approach only in the most extreme cases of general violence, where
there was a real risk of ill-treatment simply by virtue of an individual being exposed to such violence on return.

Abdulaziz, Cabales and Balkandali v. the United Kingdom,
judgment of 28 May 1985, Series A No 94, p. 34, § 67
Ahmed v. Austria, judgment of 17 December 1996,
Reports 1996-VI

Bahaddar v. the Netherlands, judgment of

19 February 1998, Reports of Judgments and Decisions
1998-1, §§ 47 and 48

Boujlifa v. France, judgment of 21 October 1997, Reports
1997-VI, p. 2264, § 42

Chahal v. the United Kingdom, judgment of

15 November 1996, Reports 1996-V, § 96

D. v. the United Kingdom, judgment of 2 May 1997,
Reports 1997-l1, § 59

Garabayev v. Russia, No 38411/02, § 74, 7 June 2007,
ECHR 2007 (extracts)

H. v. the United Kingdom, No 10000/82, Commission
decision of 4 July 1983, Decisions and Reports (DR) 33,
p. 247

H.L.R. v. France, judgment of 29 April 1997, Reports
1997-11l, § 40 and § 41

Hilal v. the United Kingdom (dec.), No 45276/99,

8 February 2000




60 — YJ1EH 15, BYKBA B) OT AUPEKTUBATA OTHOCHO NMPU3HABAHETO (2011/95/EC)

EASO10 | Prohibition of Saadiv. Italy ECtHR Englishand | ECtHR 28.2.08 Tunis Violation of Article 3 in case of expulsion to
torture, expulsion - application French, also Tunis.

No 37201/06 available in
Armenian,
Azeri,
Georgian,
Italian,
Macedonian,
Romanian,
Russian,
Serbian,
Turkish,
Ukrainian.




YNEH 15, BYKBA B) OT AUPEKTUBATA OTHOCHO MPM3HABAHETO (2011/95/EC) — 61

The main points of the decision’s reasoning (if possible)
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The applicant is a Tunisian national. In 2001 he was issued with an Italian residence permit. In 2002 he was arrested
and placed in pre-trial detention on suspicion of international terrorism. In 2005 he was sentenced by an assize court
in Italy to imprisonment for criminal conspiracy, forgery and receiving stolen goods. On the date the Grand Chamber’s
judgment was adopted an appeal was pending in the Italian courts. Also in 2005 a military court in Tunis sentenced
the applicant in his absence to 20 years’ imprisonment for membership of a terrorist organisation acting abroad in
peacetime and for incitement to terrorism. In August 2006 he was released from prison, having served his sentence in
Italy. However, the Minister of the Interior ordered him to be deported to Tunisia under the legislation on combating
international terrorism. The applicant’s request for political asylum was rejected. Under Rule 39 of the Rules of Court
(interim measures), the Court asked the Italian Government to stay his expulsion until further notice.

The Court could not underestimate the danger of terrorism and the considerable difficulties States were facing in
protecting their communities from terrorist violence. However, it was not possible to weigh the risk that a person
might be subjected to ill-treatment against his dangerousness to the community if he was not sent back. The
prospect that he might pose a serious threat to the community did not diminish in any way the risk that he might
suffer harm if deported. For that reason it would be incorrect to require a higher standard of proof where the person
was considered to represent a serious danger to the community or even a threat to national security, since such

an approach was incompatible with the absolute nature of Article 3. It amounted to asserting that, in the absence

of evidence meeting a higher standard, protection of national security justified accepting more readily a risk of
ill-treatment for the individual. The Court reaffirmed that for a forcible expulsion to be in breach of the Convention

it was necessary — and sufficient — for substantial grounds to have been shown for believing that there was a risk

that the applicant would be subjected to ill-treatment in the receiving country. The Court referred to reports by
Amnesty International and Human Rights Watch which described a disturbing situation in Tunisia and which were
corroborated by a report from the US State Department. These reports mentioned numerous and regular cases of
torture inflicted on persons accused of terrorism. The practices reported — said to be often inflicted on persons in
police custody — included hanging from the ceiling, threats of rape, administration of electric shocks, immersion of
the head in water, beatings and cigarette burns. It was reported that allegations of torture and ill-treatment were

not investigated by the competent Tunisian authorities and that the latter regularly used confessions obtained under
duress to secure convictions. The Court did not doubt the reliability of those reports and noted that the Italian
Government had not adduced any evidence capable of rebutting such assertions. Given the applicant’s conviction of
terrorism related offences in Tunisia, there were substantial grounds for believing that there was a real risk that he
would be subjected to treatment contrary to Article 3 if he were to be deported to Tunisia. Furthermore, the Tunisian
authorities had not provided the diplomatic assurances requested by the Italian Government. The existence of
domestic laws guaranteeing prisoners’ rights and accession to relevant international treaties, referred to in the notes
verbales from the Tunisian Ministry of Foreign Affairs, were not sufficient to ensure adequate protection against the
risk of ill-treatment where, as in the applicant’s case, reliable sources had reported practices manifestly contrary to
the principles of the Convention. Furthermore, even if the Tunisian authorities had given the diplomatic assurances,
that would not have absolved the Court from the obligation to examine whether such assurances provided a sufficient
guarantee that the applicant would be protected against the risk of treatment.

Conclusion: violation, if the decision to deport the applicant to Tunisia were to be enforced (unanimously).
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The Court observed that it was not the Government’s intention to expel the applicant to any area in Somalia other
than those that they considered ‘relatively safe’. The Court noted that although those territories — situated in the
north — were generally more stable and peaceful than south and central Somalia, there was a marked difference
between the position of, on the one hand, individuals who originate from those areas and have clan and/or family
links there and, on the other hand, individuals who hail from elsewhere in Somalia and do not have such links. As
far as the second group was concerned, the Court considered that it was most unlikely that the applicant, who

was a member of the Ashraf minority hailing from the south of Somalia, would be able to obtain protection from

a clan in the “relatively safe” areas. It noted that the three most vulnerable groups in Somalia were said to be
internally displaced persons, minorities and returnees from exile. If expelled to the “relatively safe” areas, the
applicant would fall into all three categories. The Court observed that Somaliland and Puntland authorities have
informed the respondent Government of their opposition to the forced deportations of, in the case of Somaliland,
non-Somalilanders and, in the case of Puntland, “refugees regardless of which part of Somalia they originally came
from without seeking either the acceptance or prior approval” of the Puntland administration. In addition, both

the Somaliland and Puntland authorities have also indicated that they do not accept the EU travel document. The
Netherlands Government insisted that expulsions are nevertheless possible to those areas and pointed out that, in the
event of an expellee being denied entry, he or she would be allowed to return to the Netherlands. They maintained
that Somalis are free to enter and leave the country as the State borders are hardly subject to controls. The Court
accepted that the Government might well succeed in removing the applicant to either Somaliland or Puntland.
However, this by no means constituted a guarantee that the applicant, once there, would be allowed or enabled to
stay in the territory, and with no monitoring of deported rejected asylum seekers taking place, the Government would
have no way of verifying whether or not the applicant would have succeeded in gaining admittance. In view of the
position taken by the Puntland and particularly the Somaliland authorities, it seemed to the Court rather unlikely that
the applicant would be allowed to settle there.

Consequently, the Court found that there was a real chance of his being removed, or of his having no alternative

but to go to areas of the country which both the Government and UNHCR consider unsafe. The Court considered
that the treatment to which the applicant claimed he had been subjected prior to his leaving Somalia could be
classified as inhuman within the meaning of Article 3 and that vulnerability to those kinds of human rights abuses of
members of minorities like the Ashraf has been well-documented. The Court reiterated its view that the existence of
the obligation not to expel is not dependent on whether the source of the risk of the treatment stems from factors
which involve the responsibility, direct or indirect, of the authorities of the receiving country. Article 3 may thus

also apply in situations where the danger emanates from persons or groups of persons who are not public officials.
What is relevant in that context is whether the applicant was able to obtain protection against and seek address

for the acts perpetrated against him. The Court considered that this was not the case. Given the fact that there had
been no significant improvement of the situation in Somalia, there was no indication that the applicant would find
himself in a significantly different situation from the one he fled. The Court took issue with the national authorities’
assessment that the treatment to which the applicant fell victim was meted out arbitrarily. It appeared from the
applicant’s account that he and his family were targeted because they belonged to a minority and for that reason it
was known that they had no means of protection. The Court considered, on the basis of the applicant’s account and
the information about the situation in the “relatively unsafe” areas of Somalia in so far as members of the Ashraf
minority were concerned, that his being exposed to treatment in breach of Article 3 upon his return was foreseeable
rather than a mere possibility. The Court concluded that the expulsion of the applicant to Somalia as envisaged by the
respondent Government would be in violation of Article 3.
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indiscriminate Mme KABABII ép. (National blind violence in Alep reached such a high
violence, surrogate | KHACHERYAN no Asylum Court) level that the appellant would be exposed to
character of 13001703 C+ a serious threat against his life. Nevertheless,
international the claim was rejected because appellant
protection was also a Lebanese national and could avail

herself of the protection of Lebanon.

EASO17 Absence of CNDA 15 juillet 2013 | France French CNDA 15.7.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. ROSTAMI no (National there was no indiscriminate violence in the
violence 13000622 C Asylum Court) province of Bamyan. Therefore subsidiary

protection on the ‘15(c)’ ground could not be
granted to the appellant.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts
(excerpt) - COUNTRY GUIDANCE AMM and others (conflict; humanitarian crisis; returnees;
(i) The country guidance issues addressed in this determination are not identical to those engaged with by the FGM) Somalia CG [2011] UKUT 445 (IAC)

Tribunal in AMM and others (conflict; humanitarian crisis; returnees; FGM) Somalia CG [2011] UKUT 445 (IAC).
Therefore, where country guidance has been given by the Tribunal in AMM in respect of issues not addressed in this
determination then the guidance provided by AMM shall continue to have effect.

(ii) Generally, a person who is ‘an ordinary civilian’ (i.e. not associated with the security forces; any aspect of
government or official administration or any NGO or international organisation) on returning to Mogadishu after a
period of absence will face no real risk of persecution or risk of harm such as to require protection under Article 3

of the ECHR or Article 15(c) of the Qualification Directive. In particular, he will not be at real risk simply on account

of having lived in a European location for a period of time of being viewed with suspicion either by the authorities

as a possible supporter of Al Shabaab or by Al Shabaab as an apostate or someone whose Islamic integrity has been
compromised by living in a Western country.

(iii) There has been durable change in the sense that the Al Shabaab withdrawal from Mogadishu is complete and
there is no real prospect of a re-established presence within the city. That was not the case at the time of the country
guidance given by the Tribunal in AMM.

(iv) The level of civilian casualties, excluding non-military casualties that clearly fall within Al Shabaab target

groups such as politicians, police officers, government officials and those associated with NGOs and international
organisations, cannot be precisely established by the statistical evidence which is incomplete and unreliable. However,
it is established by the evidence considered as a whole that there has been a reduction in the level of civilian
casualties since 2011, largely due to the cessation of confrontational warfare within the city and Al Shabaab’s resort to
asymmetrical warfare on carefully selected targets. The present level of casualties does not amount to a sufficient risk
to ordinary civilians such as to represent an Article 15(c) risk.

(v) It is open to an ordinary citizen of Mogadishu to reduce further still his personal exposure to the risk of ‘collateral
damage’ in being caught up in an Al Shabaab attack that was not targeted at him by avoiding areas and establishments
that are clearly identifiable as likely Al Shabaab targets, and it is not unreasonable for him to do so.

(vi) There is no real risk of forced recruitment to Al Shabaab for civilian citizens of Mogadishu, including for recent
returnees from the West.

(vii) A person returning to Mogadishu after a period of absence will look to his nuclear family, if he has one living

in the city, for assistance in re-establishing himself and securing a livelihood. Although a returnee may also seek
assistance from his clan members who are not close relatives, such help is only likely to be forthcoming for majority
clan members, as minority clans may have little to offer.

(viii) The significance of clan membership in Mogadishu has changed. Clans now provide, potentially, social support
mechanisms and assist with access to livelihoods, performing less of a protection function than previously. There are
no clan militias in Mogadishu, no clan violence, and no clan based discriminatory treatment, even for minority clan
members.

(ix) If it is accepted that a person facing a return to Mogadishu after a period of absence has no nuclear family or close
relatives in the city to assist him in re-establishing himself on return, there will need to be a careful assessment of all
of the circumstances. These considerations will include, but are not limited to:(...)

The Administrative Court added to the factors mentioned in its previous case | U 498/2013-17 a temporal dynamics
of numbers of deaths and injuries, whether they raise or not during the certain period; The Administrative Court also
added a factor of ‘state failure’ to guarantee basic material infrastructure, order, health care, food supply, drinking
water - all these for the purpose of protection of a civilian’s life or person in the sense of protection against inhuman

treatment.

In its judgment the Administrative Court stated that the determining authority in the assessment whether there is Judgments in case of GS Article 15(c) (indiscriminate
internal armed conflict in the country of destination may take as a certain guidance the Additional Protocol Il to the violence), Afghanistan v . Secretary for the Home
Geneva Convention from 12. 8. 1949, but the determining authority cannot base its interpretation on that non-EU department CG, [2009] UKAIT 00044, 19.10.2009, Cour

legal source; the meaning of provision of Article 15(c) of the QD must be based on the autonomous interpretation of | nationale du droit d’asile (CNDA, No 613430/07016562,
EU law on asylum. With further references to the case-law of several courts of the Member States, ECtHR, opinion of | 18. 2. 2010), judgment of the Conseil d’Etat (EC, 3.7.
Advocate General of the CJEU and academic work of researchers , the Administrative Court put forward the following | 2009, OFPRA v. Baskarathas, No 320295), judgment of

factors that should be taken into account in assessing the level of violence: battle deaths and injuries among the the Federal Supreme Administrative Court of Germany,
civilian population, number of internally displaced persons, basic humanitarian conditions in centres for displaced (BverwG 10 C.409, judgment of section 10, 27. 4. 2010,
persons, including food supply, hygiene, safety. The Administrative Court pointed out that the protected value in paragraph 25), judgment of the ECtHR in case of Sufi

1

relation to Article 15(c) of the QD is not a mere “surviva
treatment.

of asylum seeker, but also a prohibition against inhuman and Elmi

The Court noted that because of his many professional travels to and from Angola the appellant had been exposed to
violent acts emanating from armed groups in the context of an armed conflict. This finding about past circumstances
sufficed to admit that he would be exposed, in case of return, to the threats encompassed in Article L.712-1 c)
CESEDA. Subsidiary protection was granted.

Here the classic refugee law principle of surrogacy interferes with the positive finding on the threats originated in the
blind violence prevailing in Alep.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO18 | Assessment of facts | M.R.D. v Office of Hungary Hungarian Administrative | 13.6.13 Cuba The Court granted the applicant subsidiary
and circumstances, | Immigration and and Labour protection status because he would be at risk
non-refoulement, Nationality (OIN), Court of of serious harm upon returning to his home
subsidiary 6.K.31.548/2013/3 Budapest country (torture, cruel, inhuman, degrading
protection, serious treatment or punishment).
harm, torture

EASO19 | Actor of S.M.A. v Office of Hungary Hungarian Administrative | 23.5.13 Afghanistan | The Court recognised the subsidiary
persecution or Immigration and and Labour protection status of the applicant, as his
serious harm, Nationality (OIN), Court of return to the country of origin would lead to
burden of proof, 20.K.31072/2013/9 Budapest the risk of serious harm (inhuman, degrading
medical reports/ treatment or indiscriminate violence).
medico-legal
reports, inhuman
or degrading
treatment or
punishment,
internal armed
conflict, subsidiary
protection

EASO20 | Assessment of risk/ | CNDA 28 mars 2013 | France French CNDA 28.3.13 Somalia The specific assessment of conditions
due consideration M. MOHAMED (National described in Article L.712-1 c) CESEDA
to the situation ADAN n° 12017575 C Asylum Court) requires analysing not the nationwide general
in the region of situation but the situation in the area of
origin and to the origin and also in the areas that the appellant
practical conditions would have to cross to reach this area. In
of a return to this the appellant’s particular case, although
region the Court is convinced that he comes from

Somalia it has not been possible to determine
that he originates from the Afgooye province
and therefore he would be eligible to
subsidiary protection under Article L.712-1 c)
CESEDA provisions.

EASO21 | High level of CNDA 21 mars 2013 | France French CNDA 21.3.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. YOUMA KHAN n°® (National blind violence in the province of Kunduz
violence 12025577 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO22 | Absence of CNDA 28 février France French CNDA 28.2.13 Somalia The Court found that, at the date of its ruling,
indiscriminate 2013 M. ADDOW ISE (National there was no indiscriminate violence in
violence no 12018920 C Asylum Court) Mogadishu .Therefore subsidiary protection

on the “15(c)’ ground could not be granted to
the appellant.

EASO23 Conflict and BVerwG 10C15.12 Germany German Federal 31.1.13 Afghanistan | The Court ruled on the conditions in which
internal protection | VGH A 11 S3079/11 Administrative the return may take place depending on the

Court situation in the region of origin.
EASO24 Real risk M A-H (Iraq) v United English Court of 30.1.13 Iraq The Claimant claimed that, if returned to
Secretary of State Kingdom Appeal Irag, he was likely to be targeted by militia

for the Home
Department [2013]
EWCA Civ 445

who had killed two of his brothers. The
Immigration Judge found that the Claimant
did not fear the general lawlessness in Iraq,
but feared Al-Dinai, that he had received
threats and that he had been targeted

and would continue to be targeted if
returned. Further, that the Claimant could
not realistically relocate outside Baghdad.
The Upper Tribunal (IAC) found that the
Immigration Judge had made a material
error of law on the issue of relocation and in
having not considered the country guidance
in HM Article 15(c) (Iraq) v Secretary of State
for the Home Department [2010] UKUT 331
(IAC). The claimant appealed.



http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Aside from an armed conflict, the risk of torture, inhuman or degrading treatment can arise in other more general
situations too. Additionally, when defining protection categories it is not important whether the risk is general or not,
but what the risk is based on. If an Applicant meets the requirements of a higher protection category as well, then he
shall be given a higher level of protection.

Hungary - Metropolitan Court, 30 September 2009,
D.T. v. Office of Immigration and Nationality
17.K.33.301/2008/15

Hungary - Metropolitan Court, 24.K.33.913/2008
Hungary - Metropolitan Court, 17.K.30.307/2009

The Court held that there is a serious threat to the life or physical integrity of the applicant as a consequence

of indiscriminate violence in a situation of internal armed conflict, i.e. the risk of serious harm is present; and
Afghanistan, including Kabul, does not provide a safe internal relocation option for him. The Court noted that even
though the country information in this respect is not necessarily consistent and coherent, the escalation of the risk,
the increase of violence and the dominance of internal anarchy can be established based on almost all of the available
information. In this respect, since the life, basic safety and livelihood of the person is involved and based on the extent
and nature of the danger described above (in such cases naturally the actual danger need not and cannot be proven
beyond a doubt) persecution, harm or other significant detriment is likely to occur.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

ECtHR - D v The United Kingdom (Application

No 30240/96) - resource

ECtHR - Husseini v. Sweden, Application No 10611/09
ECtHR - JH v United Kingdom, Application No 48839/09
ECtHR - S.H. v. United Kingdom, Application No 19956/06
Hungary - Metropolitan Court, 3.K.31346/2012/11

This ruling directly originates in the difficult issue of unexploitable fingerprints that undermines the whole Dublin
system. The failure of the fingerprints initial checking also challenges the inner credibility of the claim, making a sound
assessment of facts and chronology virtually impossible. Here, impossibility to determine appellant’s provenance
leads to a necessarily negative assessment of his eligibility to subsidiary protection under Article L.712-1 c) CESEDA
provisions. Claim is rejected both on Geneva Convention and subsidiary protection grounds.

The Court nevertheless notes that the appellant’s young age enhances the risk inherent to the situation of
indiscriminate violence. Subsidiary protection was granted.

The Court notes in fine that appellant has rendered the checking of his fingerprints impossible, thus preventing
asylum authorities from establishing with certainty his identity. This statement is not part of the reasoning in the
determination but underlines once again the frequency of this phenomenon. Claim was rejected both on Geneva
Convention and subsidiary protection grounds.

Where there is an armed conflict that is not nationwide, the prognosis of danger must be based on the foreigner’s
actual destination in the event of a return. This will regularly be the foreigner’s region of origin. If the region of origin
is out of the question as a destination because of the danger threatening the complainant there, he can be expelled to
another region of the country only under the conditions established in Article 8 of Directive 2004/83/EC.

In assessing whether extraordinary circumstances exist that are not the direct responsibility of the destination state
of expulsion, and that prohibit the expelling state from deporting the foreigner under Article 3 of the European
Convention on Human Rights, normally the examination should be based on the entire destination state of expulsion,
and should first examine whether such conditions exist at the place where the deportation ends.

Poor humanitarian conditions in the destination state of expulsion may provide grounds for a prohibition of
deportation only in exceptional cases having regard to Article 3 of the European Convention on Human Rights.

The national prohibition of deportation under Section 60 (5) of the Residence Act, with reference to Article 3 of

the European Convention on Human Rights, is not superseded by the prohibition of deportation under Union law
pursuant to Section 60 (2) of the Residence Act.

(Confirmation of the judgment of 14 July 2009 — BVerwG
10 C9.08 — BVerwGE 134, 188 — paragraph. 17, and the
decision of 14 November 2012 — BVerwG 10 B 22.12 —).
(Poor humanitarian conditions may provide grounds

for a prohibition of deportation only in exceptional
cases: denied for Afghanistan, following European

Court of Human Rights judgments of 21 January 2011 —
No 30696/09, M.S.S. — NVwZ 2011, 413; of 28 June 2011
—No 831/07, Sufi and Elmi— NVwzZ 2012, 681; and of

13 October 2011 — No 10611/09, Husseini — NJOZ 2012,
952).

The Court of Appeal allowed the appeal holding that it would be wrong to read the Immigration Judge’s decision as
intending to exclude the KRG from his conclusion that the Claimant would be an easy target. He had been expressing
his conclusion on the risk posed to the appellant in Baghdad, the administrative areas of Iraq and the KRG. Further,
the Immigration Judge had considered HM. Personalised targeting was not addressed in HM; it was premised on the
risk of generalised, indiscriminate violence. The Claimant had not advanced his case on a fear of generalised violence,
therefore, the Immigration Judge had been required to concentrate on the specific threat posed to the Claimant.
There was no basis on which to contend that it had been an error of law for the Immigration Judge to have found that
the Claimant would be a target of Al-Diani even in the KRG.

HM (Article 15)) (Iraq) v Secretary of State for the Home
Department [2010] UKUT 331 (IAC)



http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/445.html
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vulnerable person,
serious harm

Contentious
Administrative
Proceedings,
third section

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO25 Low level of CNDA 24 janvier France French CNDA 24.1.13 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2013 M. Miakhail no (National indiscriminate violence in the province of
violence, personal | 12018368 C+ Asylum Court) Laghman reached only a moderate level so
scope of Article 15 that the appellant had to demonstrate that
QD, civilian he would be personally threatened in case

of return. The appellant failed to do so and
subsidiary protection was denied.

EASO26 Indiscriminate HM and others United English Upper Tribunal | 13.11.12 Iraq The evidence did not establish that
violence and real (Article 15(c)) Iraq Kingdom (Immigration the degree of indiscriminate violence
risk CG [2012] UKUT and Asylum characterising the armed conflict taking

00409 Chamber) place in the five central governorates in Iraq,
namely Baghdad, Diyala, Tameen (Kirkuk),
Ninewah, Salah Al-Din, was at such a high
level that substantial grounds were shown
for believing that any civilian returned there
would solely on account of his presence
there face a real risk of being subject to that
threat. Nor did the evidence establish that
there was a real risk of serious harm under
Article 15(c) QD for civilians who were Sunni
or Shi‘a or Kurds or had former Ba’ath Party
connections: these characteristics did not
in themselves amount to ‘enhanced risk
categories’ under Article 15(c)’s ‘sliding scale’
(see [39] of Elgafaji).

EASO27 | Armed conflict, No RG 10952/2011 | Italy Italian Rome Court 14.9.12 Pakistan The concept of a local conflict as referred to
subsidiary in Article 14 of Legislative Decree 251/2007
protection (c) and which is a sufficient reason for

granting subsidiary protection, should not

be understood as applying only to civil war.

It should cover all circumstances where
conflicts or outbreaks of violence, whatever
their origins, between opposing groups or
various factions appear to have become
permanent and ongoing and widespread, not
under the control of the state apparatus or
actually benefiting from cultural and political
ties with this apparatus.

EASO28 Internal protection, | M.A., No 11026101 | France French CNDA 30.8.12 Somalia The situation in Somalia, in particular
indiscriminate (National in the south and central regions, should
violence, individual Asylum Court) be regarded as a situation of generalised
threat, internal violence resulting from an internal armed
armed conflict, conflict.
subsidiary
protection

EASO29 | Armed conflict, 5114/2012 Spain Spanish Supreme 12.7.12 Colombia The Court held that there was no armed
burden of proof, Court. conflict in Columbia.
standard of proof, Chamber for



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Court notes that the appellant, a former soldier who left the Afghan army in July 2008, can be considered as a
civilian and falls therefore within the personal scope of Article L.712-1 c) CESEDA. Claim was rejected both on Geneva
Convention and subsidiary protection grounds.

Of particular importance was the observation that decision-makers ensured that following Elgafaji, Case C-465/07
and QD (Iraq) [2009] EWCA Civ 620, in situations of armed conflict in which civilians were affected by the fighting, the
approach to assessment of the level of risk of indiscriminate violence was an inclusive one, subject only to the need
for there to be a sufficient causal nexus between the violence and the conflict.

Many cases cited, significant cases are:

AK (Afghanistan) [2012] UKUT 163

MK (documents - relocation) Iraq CG [2012] UKUT 126
AMM [2011] UKUT 445

EA (Sunni/Shi’a mixed marriages) Iraq CG [2011] UKUT
342

HM (Iraq) [2011] EWCA Civ 1536

MSS v Belgium & Greece [2011] 53 EHRR2

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
Elgafaji v Straatsscretaris van Justitie Case C-465/07;
[2009] 1 WLR 2100

FH v. Sweden, No 32621/06, § 9320, January 2009

NA v United Kingdom [2009] 48 EHRR 15

QD (Iraq) [2009] EWCA Civ 620

ZQ (serving soldier) Iraq CG [2009] UKAIT 00048

SR (Iraqgi/Arab Christian: relocation to KRG) Iraq CG
[2009] UKAIT 00038

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 46

S| (expert evidence — Kurd- SM confirmed) Iraq CG [2008]
UKAIT 00094

The subsidiary protection was granted on the basis of the situation of generalised violence that exists in Pakistan. In
fact, on the basis of an interpretation of the requirements provided in the Act, the court considered the Applicant’s
request, which included abundant supporting documentation (international reports), to be justified. In particular,
the court held that there did not have to be a real civil war as such, but that it is sufficient if violence appears to have
become permanent and ongoing and has spread to a significant degree.

Italy - Court of Cassation, No 27310/2008

Relying on a variety of information on the country of origin, deriving in particular, from the United Nations Security
Council and the UNHCR, the Court concluded that the conflicts between the forces of the Transitional Federal
Government, various clans and a number of Islamist militias were characterised, in certain geographical areas and in
particular the southern and central regions, by a climate of generalised violence. Citing the 28 June 2011 ruling of the
European Court of Human Rights in the case of Sufi and Elmi v. the United Kingdom, the Court moreover expressed
doubts about the feasibility of internal relocation for a person who, having landed at Mogadishu, would need to
cross a zone controlled by Al-Shabaab, and who had no family ties. The Court concluded that this situation must be
regarded as a situation of generalised violence resulting from an armed conflict.

Lastly, the Court considered that, taking account of the level of intensity that this situation of generalised violence
had attained in the region from which the Applicant originated, he was currently exposed to a serious, direct and
individual threat to his life or person and was unable at present to secure of any kind of protection within his country.

ECtHR - Sufi and Elmi v United Kingdom (Application
Nos 8319/07 and 11449/07)

The Supreme Court held that the appellant has not provided a basis to allow him to reside in Spain on grounds

of humanitarian considerations. In this sense, the Supreme Court abided by the same definition of ‘serious harm’
contained in Article15(c) of the Qualification Directive, as well as the CJEU’s interpretation in case C-465/07, affirmed
the non-existence of an armed conflict in Columbia (that is, a situation of widespread violence).In effect, according to
the arguments raised, the Supreme Court deemed that the violent situation that existed in some areas of Columbia
did not extend to the whole territory or affect the entire population. Furthermore, it emphasised the implausibility
of the appellant’s narrative, as well as his inability to provide evidence of a real risk of serious threats to his life and
physical integrity in the event of his returning to his country. Therefore, the Supreme Court’s assessment was that

in this particular case there were no grounds for humanitarian considerations which justified the appellant’s right to
reside in Spain.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

Spain - Supreme Court, 22 December 2006, No 2956/03
Spain - High National Court, 22 February 2008,

No 832/2005

Spain - High National Court, 14 December 2007,

No 847/2005

Spain - High National Court, 14 July 2006, No 449/2006



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37447
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO30 | Assessment of facts | S.N. v Office of Hungary Hungarian Administrative | 4.7.12 Afghanistan | The Court held that since the life, basic
and circumstances, | Immigration and and Labour safety and livelihood chances of people are
credibility Nationality (OIN), Court of involved, based on the amount and nature
assessment, 3.K.31.192/2012/6 Budapest of danger (in such cases naturally the actual
internal protection, danger need not and cannot be undoubtedly
obligation/duty proved) the very likely occurrence of
to cooperate, persecution, harm or other significant
subsidiary detriment cannot be risked.
protection

EASO31 | High level of CNDA 2 juillet France French CNDA 2.7.12 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2012 M. CHIR n® (National blind violence in the province of Nangarhar
violence 12008517 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO32 Low level of CNDA 2 juillet 2012 | France French CNDA 2.7.12 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate M. AHMAD ZAl n° (National indiscriminate violence in the province of
violence 12006088 C Asylum Court) Logar reached only a moderate level so that

the appellant had to demonstrate that he
would be personally threatened in case of
return.

EASO33 | Internal protection, | G.N. v Office Hungary Hungarian Metropolitan | 28.6.12 Afghanistan | The Court granted subsidiary protection

internal armed
conflict, subsidiary
protection, serious
harm

of Immigration
and Nationality,
20.K.31.576/2012/3

Court of
Budapest
(currently:
Budapest
Administrative
and Labour
Court)

status to the single female applicant and her
minor children, as their return to the country
of origin would lead to the risk of serious
harm (indiscriminate violence).
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Based on the country information obtained as part of the investigation as well as the information available in

the public domain, the Court held that it can be ascertained that Afghanistan is increasingly characterised by
unpredictable and indiscriminate violence that significantly affects the civilian population. “The relative assessment
whether the situation is slightly better (or worse) in certain regions by itself does not make a major difference with
regards to harm or persecution. Objectively, all the Afghan regions that the applicant could reside in are regions at
increasing risk, and can be classified as ones with deteriorating security situation. Undoubtedly, the security situation,
as well as the events in Afghanistan, are under frequent and intensive change, thus the above mentioned situation
certainly cannot be considered as an improving one. (...) This uncertain situation in relation to constantly deteriorating
domestic politics, economics and security jeopardises an increasing number of the civilian population and means
more and more civilians suffering serious harm. (...) Since the life, basic safety and livelihood chances of people are
involved, based on the above described amount and nature of danger (in such cases naturally the actual danger need
not and cannot be undoubtedly proved) the very likely occurrence of persecution, harm or other significant detriment
cannot be risked.

In relation to the internal protection alternative, the Court held that Section 92 of the Governmental Decree on

the Implementation of Act Il of 2007 on the Entry and Stay of Third-country Nationals determines the cumulative
conditions concerning what can be reasonably expected. ‘According to this, the applicant must have family or kinship
ties, or his/her basic livelihood and accommodation must be provided by other means in a certain part of the country.
No evidence justifying the above was produced, thus the internal protection alternative in Afghanistan cannot be
applicable in respect of this applicant.

Subsidiary protection was granted regardless of any personal reason.

The Court notes that because of his young age and the death of his father the appellant would be particularly exposed
to the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Court held that the risk of indiscriminate violence existed both in the part of the country where she is originally ECtHR - Chahal v the United Kingdom (Application
from (Herat) and in the capital. This was ascertainable based on the information available both at the time when the No 22414/93)

administrative decision was made and the country information available at the time when the judgment was made. ECtHR - Salah Sheekh v The Netherlands, Application
Thus the Court took the most up-to-date information into account. With respect to the internal relocation alternative, | No 1984/04,

the Court highlighted that ‘not only the situation present at the time of the judgment of the application should be
taken into account, but also the fact that neither persecution nor serious harm is expected to persist in that part of
the country in the foreseeable future’, in other words the protection shall last. Based on the country information, the
applicant cannot be sent back to Kabul either, as it cannot be expected that she could find internal protection there.
According to the ministerial reasoning, ‘countries experiencing armed conflict cannot provide safe internal refuge for
the above reason, as the movement of the front lines can make previously seemingly safe areas dangerous’.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO34 Consideration of AK (Article 15(c)) United English Upper Tribunal | 18.5.12 Afghanistan | The level of indiscriminate violence in
Article 15(c) QD Afghanistan CG Kingdom (Immigration Afghanistan as a whole was not at such a
[2012] UKUT 163 and Asylum high level so that within the meaning of
Chamber) Article 15(c) QD, a civilian, solely by being
present in the country, faced a real risk which
threatened his life or person. Nor was the
level of indiscriminate violence, even in the
provinces worst affected (which included
Ghazni but not Kabul), at such a level.
Whilst when assessing a claim in the context
of Article 15(c) in which the respondent
asserted that Kabul city was a viable internal
relocation alternative, it was necessary to
take into account (both in assessing ‘safety’
and ‘reasonableness’) not only the level of
violence in that city but also the difficulties
experienced by that city’s poor and the
many Internally Displaced Persons (IDPs)
living there, these considerations would not
in general make return to Kabul unsafe or
unreasonable. This position was qualified
(both in relation to Kabul and other potential
places of internal relocation) for certain
categories of women.
EASO35 | Assessment of risk | CE 7 mai 2012 France French Council of 7.5.12 Sri Lanka It is not required by Article L.712-1 c) CESEDA
under Article 15(c) | M.Umaramanam N° State that indiscriminate violence and armed
QD provisions, 323667 C conflict should coincide in every way in the
balancing scale, same geographic zone. When assessing
personal elements subsidiary protection on this ground, the
not required asylum judge has to verify that indiscriminate
beyond a certain violence reaches such a level that a person
threshold of sent back to the area of conflict should be
indiscriminate at risk because of his mere presence in this
violence, obligation territory.
to assess the level
of indiscriminate
violence
EASO36 Country of origin KF v Bevandorlasi Hungary Hungarian Metropolitan | 26.4.12 Afghanistan | The Court held that the authority must
information, és Allampolgarsagi Court of make sure that the applicant is not at risk of
credibility Hivatal (Office of Budapest serious harm or persecution in the relevant
assessment, Immigration and part of the country, not only at the time the
internal protection, | Nationality, OIN) application is assessed but also that this
refugee status, 6.K.31.728/2011/14 is not likely to occur in the future either.
subsidiary Countries struggling with armed conflicts
protection do not normally provide safe internal flight
options within the country, as the movement
of front lines can put areas at risk that were
previously considered safe.
EASO37 High level of CNDA 11 avril 2012 | France French CNDA 11.4.12 Somalia The Court found that, at the date of its ruling,
indiscriminate M. MOHAMED (National blind violence in Mogadiscio reached such
violence JAMAL Asylum Court) a high level that the appellant would be

n® 11028736 C

exposed to a serious threat against his life.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Tribunal continued to regard as correct the summary of legal principles governing Article 15(c) of the Qualification
Directive as set out in HM and others (Article 15(c)) Irag CG [2010] UKUT 331 (IAC) and more recently in AMM and
Others (conflict; humanitarian crisis; returnees; FGM) Somalia CG [2011] UKUT 00445 (IAC) and MK (documents

- relocation) Irag CG [2012] UKUT 00126 (IAC). The need, when dealing with asylum-related claims based wholly

or significantly on risks arising from situations of armed conflict and indiscriminate violence, to assess whether

Article 15(c) of the Qualification Directive was engaged, should not have lead to judicial or other decision-makers
going straight to Article 15(c). The normal course was to deal with the issue of refugee eligibility, subsidiary
(humanitarian) protection eligibility and Article 3 ECHR in that order.

Many cases cited, significant cases are:

AA (unattended children) Afghanistan CG [2012] UKUT
00016 (IAC)

HK (Afghanistan) and Ors v Secretary of State for the
Home Department [2012] EWCA Civ 315

MK (documents - relocation) Iraq CG [2012] UKUT 00126
(1AC)

AMM and Others (conflict; humanitarian crisis;
returnees; FGM) Somalia CG [2011] UKUT 00445 (IAC)
DS (Afghanistan) v Secretary of State for the Home
Department [2011] EWCA Civ 305

HM (Iraq) v Secretary of State for the Home Department
[2011] EWCA Civ 1536

SA v Federal Office for Migration 2011 E-7625/2008 —
ATAF (FAC) —2011/7

ZG v The Federal Republic of Germany International
Journal of Refugee Law, Vol 23, No 1, March 2011

HH (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

HK and Others (minors — indiscriminate violence — forced
recruitment by the Taliban) Afghanistan CG [2010] UKUT
378 (IAC)

HM and others (Article 15(c)) Irag CG [2010] UKUT 331
(1AC)

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

GS (Article 15(c): indiscriminate violence) Afghanistan CG
[2009] UKAIT 00044

Husseini v Sweden Application No 10611/09

JH v UK Application No 48839/09

N v Sweden Application No 23505/09, 20 July 2010

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

AM & AM (armed conflict: risk categories) Somalia CG
[2008] UKAIT 00091

NA v UK Application No 25904/07

Secretary of State for the Home Department v AH
(Sudan) [2007] UKHL 49

Sufi and Elmi v UK Applications Nos 8319/07 and
11449/07

Januzi v Secretary of State for the Home Department
[2006] UKHL 5

Salah Sheekh v Netherlands Application No 1948/04

The Council stated that the asylum judge commits an error of law if he grants subsidiary protection on the ground
of Article L.712-1 c) CESEDA without referring to any personal elements justifying the threats, if he does not assess
beforehand the level of indiscriminate violence existing in the country of origin.

It was justified in granting the claimant subsidiary protection status since according to the latest country of origin
information when the decision was made, the security situation in Afghanistan is extremely volatile, and the claimant
cannot be expected to seek refuge in the capital city from the threats brought on by the armed conflict in his province
of origin.

Countries struggling with armed conflicts do not normally provide safe internal flight options within the country, as
the movement of front lines can put areas at risk that were previously considered safe.

ECtHR - Salah Sheekh v The Netherlands (Application
No 1948/04) - resource

ECtHR - Husseini v. Sweden, Application No 10611/09
ECtHR - Chalal v. the United Kingdom, Application

No 1948/04

Subsidiary protection is granted regardless of any personal reason and despite remaining doubts about him having
resided recently in Mogadiscio.

ECHR 28 June 2011, Sufi et Elmi ¢/ UK No 8319/07 and
No 11449/07



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37484
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO38 Conflict and serious | FM, Re Judicial United English Court of 30.3.12 Yemen The Claimant petitioned for judicial review

harm Review [2012] Kingdom Session of a decision refusing his application under

ScotCS CSOH_56 paragraph 353 of the Immigration Rules,

based on Article 2(e) of the Qualification
Directive, for humanitarian protection on
account of the outbreak of internal armed
conflict in Yemen in early 2011 and the effect
thereof. He submitted that the Secretary of
State had been sent a substantial amount
of information about the aforementioned
outbreak of internal armed conflict and had
erred in concluding that another immigration
judge, applying the rule of anxious scrutiny,
would not come to a different conclusion and
that there was no reason why he could not
return to the Yemen in safety. Consideration
was given to the definition of ‘serious harm’
pursuant to Article 15 QD.

EASO39 Delay, credibility Ninga Mbi v Minister | Ireland English High Court 233.12 Democrat The Court found that the level of violence
assessment, for Justice and Republic in the DRC was not as high as to engage
medical reports/ Equality & Ors, of Congo Article 15(c) QD taking into account the
medico-legal [2012] IEHC 125 (DRC) situation of the applicant.
reports,
indiscriminate
violence, subsidiary
protection

EASO40 Child specific HK (Afghanistan) & United English Court of 16.3.12 Afghanistan | The case concerns the State’s obligation
considerations Ors v Secretary of Kingdom Appeal to attempt to trace the family members of

State for the Home unaccompanied minor asylum seekers.
Department, [2012]
EWCA Civ 315

EASO41 High level of CNDA 28 février France French CNDA 28.2.12 Somalia The Court found that, at the date of its ruling,
indiscriminate 2012 M. MOHAMED (National blind violence in Mogadishu reached such
violence, internal MOHAMED n° Asylum Court) a high level that the appellant would be
flight alternative 11001336 C+ exposed to a serious threat against his life.

EASO42 High level of CNDA 28 février France French CNDA 28.2.12 Somalia The Court found that, at the date of its ruling,
indiscriminate 2012 Mme HAYBE (National blind violence in the Afgooye district reached
violence FAHIYE Asylum Court) such a high level that the appellant would be

n°® 10019981 C exposed to a serious threat against his life.

EASO43 Level of violence CE, arrét n® 218.075 | Belgium French Council of 16.2.12 Unknown In this decision, the Council of State
and individual risk | du 16 février 2012. State interprets Article 15 (b) QD according to

the ECtHR's case-law concerning Article 3
of ECHR. Based on this interpretation the
Council rejects the Elgafaji interpretation
according to which the asylum applicant
is not absolved of showing individual
circumstances except in case of
indiscriminate violence.

EASO44 Indiscriminate 72787 Belgium Dutch Council of 31.1.12 Iraq Held that there is no more indiscriminate
violence Alien Law violence in Central Iraq. Comes to that

Litigation conclusion after analysing the factual

(Raad voor information presented by the administration
Vreemdelin- and recent ECtHR jurisprudence.
genbetwistin-

gen) - adopted

by a special

seat of three

judges

EASO45 | Assessment of risk, | CNDA 11 janvier France French CNDA 11.1.12 Afghanistan | The Court found that, at the date of its
due consideration | 2012 (National ruling, the appellant in order to return to

to the practical
conditions of a
return to the region
of origin

M. SAMADI+D54
n®11011903 C

Asylum Court)

the faraway province of Nimruz would have
to travel through several provinces plagued
by indiscriminate violence and was exposed
therefore to the threats encompassed in
Article L.712-1 c) CESEDA.



http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Granting the prayer of a judicial review, the Court held that the serious and individual threat to life or person by
reason of indiscriminate violence had to be assessed not separately or alternatively but in the context of internal
armed conflict. The Secretary of State had erred in law both in her statement of the test to be applied and in reaching
a perverse conclusion in relation to internal armed conflict on the material before her. Further, her consideration that
the violence could not be considered to be indiscriminate was problematic, particularly when the ‘activists’ who were
allegedly targeted were unarmed civilians according to the information before her.

HM (Iraq) and Another v Secretary of State for the Home
Department [2011] EWCA Civ 1536 HM (Article 15(c))
(Iraq) v Secretary of State for the Home Department
[2010] UKUT 331 (IAC) Elgafaji v Staatssecretaris van
Justitie (C-465/07) [2009] 1 WLR 2100 GS (Article 15(c)
Indiscriminate violence) Afghanistan CG [2009] UKAIT 44
QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620 KH (Article 15(c) Qualification
Directive) Iraq CG [2008] UKAIT 0023 WM (Democratic
Republic of Congo) v Secretary of State for the Home
Department [2006] EWCA Civ 1495

The level of violence in the DRC did not amount to an internal or international armed conflict and therefore the
applicant did not run a real risk of serious and individual threat by reason of indiscriminate violence in situations of
armed conflict.

ECtHR - R.C. v. Sweden (Application No 41827/07) -
resource

CJEU - C-277/11 MM v Minister for Justice, Equality and
Law Reform, Ireland, Attorney General (UP)

The Court noted that there was an obligation on the UK government to trace the family members of a child asylum
applicant, under Article 19(3) of the Reception Directive, as enshrined in domestic law. It held that this duty was
‘intimately connected’ with the asylum application decision-making process as the question of whether a child has

a family to return to or not is central to the asylum decision. Thus the duty to trace falls to the government, not

the child. That said, however, the Court held that the government’s failure to trace an applicant’s family would not
automatically lead to the grant of asylum — every case depends on its own facts and is a matter for the fact-finding
Tribunal to determine.

The Court also pointed out that if the government’s efforts to trace families in Afghanistan are slow, this should not be
allowed to delay a decision on an asylum case, particularly if the decision would be to grant protection. In such cases,
the best interests of the child may require asylum to be granted. Later on, if the families are successfully traced, that
may justify a revocation of refugee status, if the need for asylum is no longer deemed present.

ZK (Afghanistan) v Secretary of State for the Home
Department [2010] EWCA Civ 749

UK - Court of Appeal, 22 March 2011, DS (Afghanistan)
v Secretary of State for the Home Department [2011]
EWCA Civ 305

UK - Asylum and Immigration Tribunal, 15 March 2007,
LQ, Afghanistan [2008] UKAIT 00005

UK - ZH (Tanzania) (FC) v Secretary of State for the Home
Department [2011] UKSC 4

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

UK - Upper Tribunal, AA (unattended children) v
Secretary of State for the Home Department, [2012]
UKUT 00016

Subsidiary protection was granted regardless of any personal reason. The Court noted that internal relocation in
another area of Somalia was not possible.

Subsidiary protection was granted regardless of any personal reason.

The Council of State reminds that firstly, based on the CJEU’s judgment in Elgafaji, Article 15(b) QD must be
interpreted according with the case-law of the ECtHR.

Secondly, the Council of State underlines that the judgment of the ECtHR in Saadi v. Italy enshrines the principle
according to which a person’s membership to a ‘group systematically exposed to inhuman and degrading treatments’
frees him/her from the obligation to present other individual circumstances to establish a real risk of a violation of
Article 3 of the ECHR.

The Council of State concluded that by requiring the asylum seeker to show individual circumstances other than the
membership to a specific group there had been a violation of the obligation of the lower court to reason its decision.
The lower court should have first answer to the question if the said group was systematically exposed to inhuman or
degrading treatments.

(CJEV) Elgafaji (C-465/07) (ECtHR) Saadi c. Italie
(37201/06)

ECJ, Elgafaji, case C-465/07; ECtHR, NA. v. UK, 25904/07;
ECtHR, Sufi and EImi v. UK, 8319/07; ECtHR, J.H. v. UK,
48839/09; E.Ct.H.R., F.H. v. Sweden, 32621/06

The Court here does not specify the level of violence prevailing in the province of Nimruz but focuses mostly on the
practical aspects of a return trip to a province located in the southwestern border : when assessing the prospective
risk the Court takes due consideration of the dangers inherent to this journey. Subsidiary protection was granted.



http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
http://www.bailii.org/scot/cases/ScotCS/2012/2012CSOH56.html
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO46 Serious risk and AA (unattended United English Upper Tribunal | 6.1.12 Afghanistan | The evidence demonstrated that unattached
children children) Kingdom (Immigration children returned to Afghanistan, depending

Afghanistan CG and Asylum upon their individual circumstances and the

[2012] UKUT 00016 Chamber) location to which they were returned, may
have been exposed to risk of serious harm,
inter alia from indiscriminate violence, forced
recruitment, sexual violence, trafficking and
a lack of adequate arrangements for child
protection. Such risks had to be taken into
account when addressing the question of
whether a return was in the child’s best
interests, a primary consideration when
determining a claim to humanitarian
protection.

EASO47 | High level of CNDA 23 décembre | France French CNDA 23.12.11 Somalia The Court found that, at the date of its ruling,
indiscriminate 2011 M. MOHAMED (National blind violence in Mogadishu reached such
violence ALl n® 11021811 C Asylum Court) a high level that the appellant would be

exposed to a serious threat against his life.

EASO48 Indiscriminate HM (Iraq) and RM United English Court of 13.12.11 Iraq Country Guidance on application of
violence, (Iraq) v Secretary of | Kingdom Appeal Article 15(c) QD quashed.
procedural State for the Home
guarantees, Department [2011]
internal armed EWCA Civ 1536
conflict, subsidiary
protection

EASO49 | Realrisk and level | Upper Tribunal, United English Upper Tribunal | 28.11.11 Somalia In this case the Tribunal considered the
of violence 28 November 2011, | Kingdom general country situation in Somalia as at

AMM and others

v Secretary of
State for the Home
Department [2011]
UKUT 00445

the date of decision for five applicants, both
men and women from Mogadishu, south or
central Somalia, Somaliland and Puntland.
The risk of female genital mutilation (FGM)
was also considered.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The evidence did not alter the position as described in HK and Others (minors — indiscriminate violence — forced
recruitment by Taliban — contact with family members) Afghanistan CG [2010] UKUT 378 (IAC), namely that when
considering the question of whether children were disproportionately affected by the consequences of the armed
conflict in Afghanistan, a distinction had to be drawn between children who were living with a family and those who
were not. That distinction was reinforced by the additional material before the Tribunal. Whilst it was recognised that
there were some risks to which children who had the protection of the family were nevertheless subject, in particular
the risk of landmines and the risks of being trafficked, they were not of such a level as to lead to the conclusion that
all children would qualify for international protection. In arriving at this conclusion, account was taken of the necessity
to have regard to the best interests of children.

AD Lee v SSHD [2011] EWCA Civ 348

DS (Afghanistan) [2011] EWCA Civ 305

FA (Irag) (FC) (Respondent) v SSHD (Appellant) [2011]
UKSC 22

ZH (Tanzania) v SSHD [2011] UKSC 4

FA (Iraq) v SSHD [2010] EWCA Civ 696

HK and Others (minors-indiscriminate violence-forced
recruitment by Taliban-contact with family members)
Afghanistan CG [2010] UKUT 378 (IAC)

HM (Article 15(c)) (Iraq) v Secretary of State for the
Home Department [2010] UKUT 331 (IAC)

Elgafaji (Case C-465/07); [2009] 1WLR 2100

GS (Article 15(c): Indiscriminate Violence) Afghanistan CG
[2009] UKAIT 0044

GS (Existence of internal armed conflict) Afghanistan
[2009] UKAIT 00010

RQ (Afghan National Army, Hizb-i-Islami, risk) Afghanistan
CG [2008] UKAIT 00013

HK v Secretary of State for the Home Department [2006]
EWCA Civ 1037

R (Mlloja) v SSHD [2005] EWHC 283 (Admin)

R (Q & Others) v SSHD [2003] EWCA Civ 364,

R (on the application of Howard League for Penal
Reform) v Secretary of State for the Home Department &
Anor [2002] EWHC 2497 (Admin)

Subsidiary protection was granted regardless of any personal reason.

ECHR 28 June 2011, Sufi et Elmi ¢/ UK No 8319/07 and
No 11449/07

The Court quashed a country guidance decision on the application of Article 15(c) QD in Iraq because the Tribunal
had not considered what was necessary to ensure that it heard proper argument in a case designed to give binding
guidance for other applicants.

UK - Court of Appeal, 24 June 2009, QD & AH (Iraq)

v Secretary of State for the Home Department with
the United Nations High Commissioner for Refugees
Intervening [2009] EWCA Civ 620

UK - Russian Commercial and Industrial Bank v British
Bank for Foreign Trade Ltd [1921] 2AC 438

UK - OM (Zimbabwe) v. Secretary of State for the Home
Department, CG [2006] UKAIT 00077

UK - KH (Iraq) CG [2008] UKIAT 00023

UK - HM and Others (Iraq) v. Secretary of State for the
Home Department, CG [2010] UKUT 331 (IAC)

UK - In re F [1990] 2 AC

UK - Clarke v Fennoscandia Ltd [2007] UKHL 56

The Tribunal considered the ‘significance’ of Sufi and Elmi and the rulings of the ECtHR in general. It observed that
more extensive evidence was available to it than was considered by the ECtHR and so it was entitled to attribute
weight and make its own findings of fact in these cases, which otherwise would have been disposed of by reference to
Sufi and Elmi.

It received the submissions of UNHCR but reiterated the view that it was not bound to accept UNHCR’s
recommendation that at the time of hearing nobody should be returned to central and southern Somalia.

It concluded that at the date of decision ‘an Article 15(c) risk exists, as a general matter, in respect of the majority of
those in Mogadishu and as to those returning there from the United Kingdom. The Tribunal did identify a category
of people who might exceptionally be able to avoid Article 15(c) risk. These were people with connections to the
‘powerful actors’ in the TFG/AMISOM.

The Tribunal was not satisfied that the conditions in southern or central Somalia would place civilians at risk of
Article 15(c) mistreatment. The Tribunal was satisfied that a returnee to southern or central Somalia would be at

risk of harm which would breach Article 3 of ECHR, but reached its conclusion by a different route and on different
evidence from that taken in Sufi and Elmi.

Given the general findings on risk of persecution (Article 2 of the Qualification Directive ) and serious harm (Article 15)
there was a similar finding that internal flight to Mogadishu or to any other area would not be reasonable. From
Mogadishu international airport to the city, notwithstanding the risk of improvised explosive devices, was considered
safe under TFG/AMISOM control. There may be safe air routes, but overland travel by road was not safe if it

entailed going into an area controlled by Al Shabab. Safety and reasonableness would also be gauged by reference

to the current famine. Individuals may be able to show increased risk e.g. women who were not accompanied by a
protecting male.

(ECtHR):

Aktas v France (2009) (Application No 43568/08);

D v The United Kingdom (Application No 30240/96);
Kokkinakis v Greece (1994) (Application No 14307/88);
Moldova v Romania (Application No 41138/98 and
64320/01);

MSS v Belgium and Greece (Application No 30696/09);
N v United Kingdom (Application No 26565/05);

NA v United Kingdom (Application No 25904/07);

Salah Sheekh v The Netherlands (Application

No 1948/04);

Sufi and Elmi v United Kingdom (Application Nos 8319/07
and 11449/07);

CJEU:

Elgafaji v Staatssecretaris van Justitie C-465/07;

UK and other national:

R v Horseferry Road Magistrates Court ex-parte Bennett
[1993] UKHL 10;

Adan [1998] UKHL 15;

Shah and Islam v Secretary of State for the Home
Department [1999] UKHL 20

Omoruyi v Secretary of State for the Home Department
[2001] Imm AR 175

Sepet & Anor, R (on the application of) v Secretary of
State for the Home Department [2003] UKHL 15

R (Alconbury Developments Ltd ) v Environment
Secretary [2003] 2 AC 395 (...)

See the judgment for more related cases



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37516
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO50 Level of violence AMM and United English Upper Tribunal | 25.11.11 Somalia Despite the withdrawal in early August 2011
and individual risk | others (conflict, Kingdom (Immigration of Al-Shabab conventional forces from at
humanitarian crisis, and Asylum least most of Mogadishu, there remained
returnees, FGM) Chamber) a real risk of Article 15(c) QD harm for the
Somalia CG [2011] majority of those returning to that city
UKUT 445 after a significant period of time abroad.
Such a risk did not arise in the case of those
connected with powerful actors or belonging
to a category of middle class or professional
persons, who lived to a reasonable standard
in circumstances where the Article 15(c) risk,
which existed for the great majority of the
population, did not apply. The significance
of this category should not be overstated
and was not automatically assumed to
exist, merely because a person had told lies.
Outside Mogadishu, the fighting in southern
and central Somalia was both sporadic and
localised and not such as to place every
civilian in that part of the country at real
risk of Article 15(c) harm. In individual
cases, it was necessary to establish where a
person came from and what the background
information said was the present position in
that place.

EASO51 | High level of CNDA 25 novembre | France French CNDA 25.11.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. SAMER n® (National blind violence in the province of Nangarhar
violence 11003028 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO52 Real risk and level Federal Germany German Federal 17.11.11 Iraq Concerned questions of fundamental
of violence Administrative Administrative significance regarding the definition of

Court, Court Section 60(7)(2) Residence Act/Article 15(c)
17 November 2011, QD: When establishing the necessary
10C13.10 ‘density of danger’ in an internal armed
conflict within the meaning of Section 60(7)
(2) Residence Act/Article 15(c) QD, it is
not sufficient to quantitatively determine
the number of victims in the conflict. It
is necessary to carry out an ‘evaluating
overview’ of the situation, which takes into
account the situation of the health system.

EASO53 | Actors of D.K. v Ministry Czech Czech Supreme 27.10.11 Nigeria The Court held inter alia that effective
protection, internal | of Interior, 6 Azs Republic Administrative protection cannot be provided by non-
protection 22/2011 Court governmental organisations which do not

control the state or a substantial part of its
territory.

EASO54 Level of violence CNDA, France French CNDA 18.10.11 Sri Lanka Since the situation of generalised violence
and individual risk | 18 October 2011, (National which prevailed in Sri Lanka ended with

M. P., Mme P. Asylum Court) the military defeat of LTTE combatants

& Mme T, in May 2009, the only valid ground for
n°11007041, claiming subsidiary protection would be
n°11007040, Article L.712-1 b) CESEDA [which transposes
n°11007042 Article 15(b) QD]. The CNDA added that

the Elgafaji Case, (C-465/07) was restricted
to stating principles on the assessment

of the individual risks in case of return to
the country of origin, considering both

the personal and current risk claimed by
the applicant and the degree of violence
prevailing in the country.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
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Despite the suggestion in Sufi & EImi that there was no difference in the scope of Article 3 of the ECHR and

Article 15(c) of the Qualification Directive, the binding Luxembourg case law of Elgafaji [2009] EUEC) C-465/07 made it
plain that Article 15(c) could be satisfied without there being such a level of risk as was required for Article 3 in cases
of generalised violence (having regard to the high threshold identified in NA v United Kingdom [2008] ECHR 616). The
difference involved the fact that Article 15(c) covered a ‘more general risk of harm’ than Article 3 of the ECHR; that
Article 15(c) included types of harm that were less severe than those encompassed by Article 3; and that the language
indicating a requirement of exceptionality was invoked for different purposes in NA v United Kingdom and Elgafaji
respectively ). A person was not entitled to protection under the Refugee Convention, the Qualification Directive or
Article 3 of the ECHR, on the basis of a risk of harm to another person, if that harm would be willingly inflicted by the
person seeking such protection.

Significant cases cited: Sufi v United Kingdom (8319/07)
(2012) 54 EHRR 9
AM (Armed Conflict: Risk Categories) [2008] UKAIT 91

Subsidiary protection was granted regardless of any personal reason.

There were no individual ‘risk enhancing’ circumstances, nor was the degree of danger in the applicant’s home region
high enough to justify the assumption that any civilian would face a serious risk. However, the High Administrative
Court failed to carry out an ‘evaluating overview’ of the situation which should not only include the number of victims
and the severity of harm, but also the situation of the health system and thus access to medical help. However, this
omission in the findings of the High Administrative Court does not affect the result of the decision as the applicant
would only face a low risk of being injured.

(ECtHR) Saadi v Italy (Application No 37201/06)

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C 43.07 Federal Administrative Court, 14 July 2009,
10 € 9.08 Federal Administrative Court, 27 April 2010,
10 C 5.09 Federal Administrative Court,

8 September 2011, 10 C 14.10

Fulfilling the conditions of internal protection (the availability of protection, the effectiveness of moving as a solution
to persecution or serious harm in the area of origin, and a minimal standard of human rights protection) must be
assessed cumulatively in relation to specific areas of the country of origin. It also must be clear from the decision
which specific part of the country of origin can provide the applicant refuge from imminent harm.

For the purposes of assessing the ability and willingness to prevent persecution or serious harm from non-State
actors, possible protection provided by the state, parties or organisations which control the state or a substantial part
of its territory, must be examined. Effective protection cannot be provided by non-governmental organisations which
do not control the state or a substantial part of its territory.

ECtHR - Collins and Akaziebe v Sweden (Application
No 23944/05)

ECtHR - Izevbekhai and Others v Ireland (Application
No 43408/08)

Czech Republic - Supreme Administrative Court,

30 September 2008, S.N. v Ministry of Interior, 5 Azs
66/2008-70

Czech Republic - Supreme Administrative Court,

28 July 2009, L.O. v Ministry of Interior, 5 Azs 40/2009
Czech Republic - Supreme Administrative Court,

16 September 2008, N.U. v Ministry of Interior, 3 Azs
48/2008-57

Czech Republic - Supreme Administrative Court,

24 January 2008, E.M. v Ministry of Interior, 4 Azs
99/2007-93

Czech Republic - Supreme Administrative Court,

25 November 2011, D.A. v Ministry of Interior, 2 Azs
100/2007-64

The CNDA noted that the CJEU judgment dating from 17 February 2009 on a preliminary ruling relating to the
interpretation of the provisions of Article 15(c) of the Qualification Directive (Elgafaji Case, C-465/07) was restricted
to stating principles on the assessment of the individual risks in case of return to the country of origin, considering
both the personal and current risk claimed by the applicant and the degree of violence prevailing in the country. It
concluded that these judgments did not exempt an applicant for subsidiary protection from establishing an individual
risk of persecution or ill-treatment, by attempting to prove personal factors of risk that he/she would face in case of
return to his/her country of origin.

The Court insisted that the only valid ground for subsidiary protection was Article L.712-1 b) CESEDA [which
transposes Article 15(b) of the Qualification Directive] since the situation of generalised violence which prevailed in Sri
Lanka ended with the military crushing of the LTTE combatants in May 2009.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37532
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QD provisions,
balancing scale,
personal elements
not required
beyond a certain
threshold of
indiscriminate
violence, obligation
to assess the level
of indiscriminate
violence

341270 C

Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO55 Low level of CNDA 18 octobre France French CNDA 18.10.11 Afghanistan | The Court found that at the date of its ruling
indiscriminate 2011 M. HOSSEINI (National indiscriminate violence in the province of
violence n° 10003854 C+ Asylum Court) Parwan reached only a moderate level so

that the appellant had to demonstrate that
he would be personally threatened in case
of return.

EASO56 | High level of CNDA 18 octobre France French CNDA 18.10.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. TAJIK n°® (National blind violence in the province of Kunduz
violence 09005623 C Asylum Court) reached such a high level that the appellant

would be exposed to a serious threat against
his life.

EASO57 Low level of CNDA 3 octobre France French CNDA 3.10.11 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2011 M. DURANI n® (National indiscriminate violence in the province of
violence 10019669 C Asylum Court) Nangarhar reached only a moderate level so

that the appellant had to demonstrate that
he would be personally threatened in case
of return. The appellant failed to do so and
subsidiary protection was denied.

EASO58 | Indiscriminate AJDCoS, Netherlands | Dutch Administrative | 8.9.11 Zimbabwe | The fact that riots took place in poorer
violence 8 September 2011, Jurisdiction neighbourhoods which resulted in sudden

201009178/1/V2 Division of police charges to dispel the riots is
the Council of insufficient for the application of Article 15(c)
State Qp.

EASO59 Situation of trouble | CNDA 1er septembre | France French CNDA 19.11 Sri Lanka The Court found that, at the date of its ruling,
and unrest not 2011 M. PETHURU (National the prevailing situation of tension and unrest
amounting to n° 11003709 C Asylum Court) in the Jaffna peninsula did not reach the level
indiscriminate of indiscriminate violence within the meaning
violence of Article L.712-1 c) CESEDA provisions.

Therefore subsidiary protection on the ‘15c
ground could not be granted to the appellant.

EASO60 Conflict High Administrative | Germany German High 25.8.11 Afghanistan | The applicant was eligible for subsidiary

Court Hessen, Administrative protection as an internal armed conflict was
25 August 2011, 8 A Court Hessen taking place in Logar.
1657/10.A

EASO61 | Assessment of risk | CE 24 AoGt 2011 France French Council of 24.8.11 Sri Lanka When indiscriminate violence reaches such

under Article 15(c) | M.Kumarasamy n® State a level that a person sent back to the area

of conflict is at risk because of his mere
presence in this territory, an appellant does
not have to prove that he is specifically
targeted to meet the requirements of
Article L.712-1 c) CESEDA. Thus, for denying
a claim for subsidiary protection, it is not
sufficient to discard the credibility of the
alleged personal circumstances and the
asylum judge has to verify that the level of
violence does not entail by itself a real risk
against life and security.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
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The Court noted that because of his young age and lack of family links the appellant would be particularly exposed to
the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

Subsidiary protection was granted regardless of any personal reason.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. This assessment of the situation in | (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
the Nangarhar province has evolved very quickly: see EASO 31.

The Council of State referred to case C-465/07 of the Court of Justice EU of 17 February 2009 (Elgafaji vs. (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Staatssecretaris van Justitie) and held that Article 15(c) of the Qualification Directive is only applicable in
extraordinary cases in which the degree of indiscriminate violence characterising the armed conflict reaches such a
high level that substantial grounds are shown for believing that a civilian would, solely on account of presence, face a
real risk of being subject to a serious threat.

Travel advice of the Minister of Foreign Affairs concerning Zimbabwe dated 1 December 2009 described that in the
poor neighbourhoods riots take place and sudden police charges may take place. However, it did not follow from this
that the level of indiscriminate violence was so high that substantial grounds were shown for believing that a civilian
would, solely on account of presence, face a real risk of being subject to a serious threat.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

The High Administrative Court upheld its position according to which the applicant was eligible for subsidiary (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
protection under Article 15(c) of the Qualification Directive. At the time of its first decision (January 2010), the Court | (Germany) Federal Administrative Court, 14 July 2009,
found that an internal armed conflict took place in the applicant’s home region, the province of Logar, in the form 10 € 9.08 Federal Administrative Court, 14 July 2010,
of civil war-like clashes and guerrilla fighting. The situation had worsened to such an extent that the armed conflict 10B7.10

reached a high level of indiscriminate violence which involved a high ‘density of danger’ for the civilian population.

It could be established that virtually the whole population of the province of Logar was subject to ‘acts of arbitrary,
indiscriminate violence’ by the parties to the conflict. The Court found that the applicant was facing an even higher
risk due to his Tajik ethnicity, his Shiite religion, his previous membership of the youth organization of the PDPA,
which had become known in the meantime, and due to the fact that his family (formerly) owned real estate in his
hometown. These circumstances had to be taken into consideration in the existing context as they suggested that
the applicant was not only affected more severely than others by the general indiscriminate violence, but since they
exposed him additionally to the risk of target-oriented acts of violence . It was precisely such target-oriented assaults
which could be expected to intensify in the province of Logar which, to a great extent, was dominated by insurgents.

The asylum judge commits an error of law if he denies subsidiary protection on the sole basis of a negative
assessment of personal circumstances without any reference to the level of indiscriminate violence possibly existing in
the country of origin.
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Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO62

Assessment of facts
and circumstances,
country of origin
information,
inadmissible
application,
relevant
documentation,
subsequent
application,
subsidiary
protection

11 0SK 557/10

Poland

Polish

Supreme
Administrative
Court of
Poland

25.7.11

Russia

The administrative authorities, when
carrying out an assessment of whether a
subsequent application for refugee status is
inadmissible (based on the same grounds),
should compare the factual basis for the
administrative case on which a final decision
has been made with the testimony of

the foreigner provided in the subsequent
application and should also examine whether
the situation in the country of origin of the
applicant and also the legal position have
changed.

EASO63

Absence of
indiscriminate
violence

CNDA 22 juillet
2011 M. MIRZAIE n°®
11002555 C

France

French

CNDA
(National
Asylum Court)

22.7.11

Afghanistan

The Court found that, at the date of its ruling,
there was no indiscriminate violence in the
province of Parwan. Therefore subsidiary
protection on the «(15c)» ground could not
be granted to the appellant.

EASO64

Level of violence
and individual risk

ANA (Iraq) v
Secretary of State
for the Home
Department [2011]
CSOH 120

United
Kingdom

English

Court of
Session

8.7.11

Iraq

The Claimant sought judicial review of

the Secretary of State’s refusal to treat
representations as a fresh claim for asylum
or humanitarian protection. The Claimant
arrived in the UK in 2010 and sought asylum
or humanitarian protection on the basis that
as a medical doctor, he was at risk of violence
in Iraqg. His application and subsequent
appeals were refused and his rights of appeal
were exhausted. Further representations
were made on the basis that the findings

in the country guidance case of HM (Iraqg) v
Secretary of State for the Home Department
[2010] UKUT 331 (IAC) to the effect that
persons such as medical doctors were at
greater risk of violence than other civilians
and were likely to be eligible for either
refugee or humanitarian protection under
Article 15 QD, were in accordance with the
Secretary of State’s own Iraq country of origin
information report.

EASO65

Conflict

High National
Court, 8 July 2011,
302/2010

Spain

Spanish

High National
Court

8.7.11

Cote
d’lvoire

The applicant claimed asylum in November
2009 alleging a well-founded fear of
persecution for reasons of race and
religion. The application was refused by the
Ministry of Interior on the grounds that the
application did not amount to persecution
in accordance with the 1951 Refugee
Convention. On appeal, the High National
Court re-examined the application and held
that the conflict which had arisen in the Ivory
Coast had to be taken into account and on
that basis subsidiary protection should be
granted.



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
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The Supreme Administrative Court of Poland found that, when an assessment is being made of whether a subsequent
application for refugee status is based on the same grounds, the administrative authorities should not limit
themselves only to a simple comparison between the facts set out in the subsequent application and the facts cited
by the applicant in the previous applications. This is because the grounds on which basis a subsequent application has
been drawn up should be set against all relevant facts established by the authorities in the previous proceedings and
not just those contained in previous applications.

The facts cited by the foreigner in his application for refugee status, for the purposes of the authority, are just a source
of information about the circumstances of the case and serve to provide direction for the Court’s investigations. The
administrative authority is not bound by the legal or factual basis indicated by the foreigner in his application; it is
obliged to investigate the facts in accordance with the principle of objective truth. Furthermore, the facts that form
the basis for an application frequently change or are added to during the course of the proceedings. At the same
time, the scope of information contained in the application by the foreigner is not identical to the factual findings
established by the administrative authority during the course of the proceedings (as the findings of the authority are
supposed to be broader in scope). One cannot assess whether two administrative cases are identical by comparing
the two applications that initiated these proceedings. Rather, the content of the subsequent application must be
compared with the totality of facts considered to form the factual basis for the administrative case on which a final
decision was made.

The factual basis of an application consists in information concerning the individual position of the foreigner and the
situation in his country of origin. The administrative authorities should therefore, when performing a subsequent
assessment, examine whether the situation has changed in the country of origin of the applicant from the position
found in the course of the previous proceedings for refugee status.

If the foreigner cites only personal circumstances in his application, this does not relieve authorities of this obligation,
as the situation in the country of origin may be unknown to the applicant, who typically assesses his situation
subjectively, unaware of what has happened since he left his country of origin.

The assessment of how similar two or more cases are cannot be limited just to an analysis of the facts; the assessor
also needs to examine whether the legal position in relation to the proceedings in question has changed. An
application is found inadmissible if it is based on the same grounds. This concerns not just the facts but also the legal
basis. If the law changes, an application made on the same factual grounds as before will not prevent a subsequent
application from being examined on the merits.

CJEU - C-465/07 Meki Elgafaji, Noor Elgafaji v
Staatssecretaris van Justitie

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

The Secretary of State’s decision was reduced. The question was whether there was any possibility, other than a
fanciful possibility, that a new immigration judge might take a different view given the material. The Secretary of State
had failed to explain in her decision why she was of the view that a new immigration judge would come to the view
that HM and the country of origin information report were not matters which might lead to a decision favourable to
the claimant. Moreover, she had placed weight on the finding of an immigration judge who had heard the claimant’s
appeal that his claim lacked credibility but did not explain why that was relevant in considering the view which could
be taken by a new immigration judge in light of HM.

Ruddy v Chief Constable of Strathclyde [2011] CSIH 16
Colstoun Trust v AC Stoddart & Sons, Colstoun (1995)
[2010] CSIH 20

HM (Article 15(c)) (Iraq) v Secretary of State for the
Home Department [2010] UKUT 331 (IAC)

GM (Eritrea) v Secretary of State for the Home
Department [2008] EWCA Civ 833

When assessing if the applicant qualified for subsidiary protection, the Court relied on a report issued by UNHCR
(UNHCR Position on Returns to Cote d’lvoire, 20 January 2011) stating that serious human rights violations were
taking place due to the conflict in Ivory Coast. These violations had been inflicted by both Gbagbo’s government and
QOuattara’s political opposition. Also, the recommendation by UNHCR in the above report to cease forced returns to
Cote d’Ivoire had to be taken into account. The Court held that there was a real risk to the applicant if returned to his
country of origin. Therefore, subsidiary protection could be granted since the applicant faced a real risk of suffering
serious harm (Article 4, Law 12/2009).



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH120.html
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EASO66

Internal protection

AWB 08/39512

Netherlands

Dutch

District Court
Almelo

236.11

Somalia

This was an appeal against the first

instance decision to refuse the applicant’s
asylum claim on the basis of an internal
protection alternative. The District Court
held the respondent had interpreted the
requirements of sub (c) of the Dutch policy
concerning internal protection alternative
too restrictively by only assessing whether
the situation in southern and central Somalia
fulfilled the requirements of Article 15(c)
QD and amounted to a violation of Article 3
of the ECHR. The interpretation used by the
respondent would entail that requirement
sub (c) of the Dutch policy has no
independent meaning, since the assessment
regarding Article 15(c) QD and Article 3 of
the ECHR is already made when examining
whether requirement sub (a) is fulfilled.

EASO67

Existence of
indiscriminate
violence

CNDA 3 juin 2011
M. KHOGYANAI n°
09001675 C

France

French

CNDA
(National
Asylum Court)

03/06/2011

Afghanistan

The Court found that, at the date of its ruling,
the province of Nangarhar was plagued by
indiscriminate violence but did not specify
the level of this violence.

EASO68

Level of violence
and individual risk

MAS, Re Application
for Judicial Review
[2011] ScotCS
CSOH_95

United
Kingdom

English

Court of
Session

2.6.11

Somalia

The claimant sought judicial review of

the Secretary of State’s refusal to treat
further submissions as a fresh claim for
asylum. He claimed to be a member of a
Somalian minority clan and thereby at risk
of persecution if returned there. On an
unsuccessful appeal, an immigration judge
rejected his claim to be from a minority
clan and had found that, on the authorities,
returning someone from a minority clan to
Somalia would not, of itself, lead to danger
for that person unless there was anything
further in the special circumstances of

the case to justify it. The claimant made
additional submissions, under reference to
further authorities including Elgafaji, that
having regard to armed conflict in Somalia,
the demonstration of a serious and individual
threat to him was no longer subject to the
requirement that he would be specifically
targeted by reason of factors peculiar to his
personal circumstances.

EASO69

Internal protection

EA (Sunni/Shi’a
mixed marriages)
Irag CG [2011] UKUT
00342

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

16.5.11

Iraq

In general there was not a real risk of
persecution or other significant harm to
parties to a Sunni/Shi’a marriage in Iraq.
There may, however, have been enhanced
risks, crossing the relevant risk thresholds,
in rural and tribal areas, and in areas where
though a Sunni man may marry a Shi’a
woman without risk, the converse may not
pertain. Even if an appellant was able to
demonstrate risk in his/her home area, in
general it was feasible for relocation to be
effected, either to an area in a city such

a Baghdad, where mixed Sunni and Shi’a
families live together, or to the Kurdistan
region.

EASO70

Level of violence
and individual risk

Metropolitan Court,
22 April 2011,
17.K30.
864/2010/18

Hungary

Hungarian

Metropolitan
Court

22.4.11

Afghanistan

The applicant could not substantiate the
individual elements of his claim with respect
to his well-founded fear of a blood feud;
however, he was able to satisfy the criteria
for subsidiary protection. As a result of

the armed conflict that was ongoing in the
respective province in his country of origin
(Ghazni, Afghanistan), the high intensity of
the indiscriminate violence was deemed to
be sufficient to be a threatening factor to
the applicant’s life. As a result, the criteria of
subsidiary protection were fulfilled.



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
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The District Court ruled that the applicant did not fall under any of the categories of persons who, in principle, cannot
rely on internal protection. Therefore, it had to be considered whether there is the possibility of internal protection in
this individual case. According to Dutch policy, an internal protection alternative is available if:

a) it concerns an area where there is no well-founded fear of persecution or a real risk of torture, inhuman or
degrading treatment or punishment for the asylum seeker;

b) the asylum seeker can enter that area safely;

c) the asylum seeker can settle in the area and he/she can reasonably be expected to stay in that part of the country.

The Court noted that because of his young age and the death of his parents, the applicant had to be considered a
vulnerable claimant exposed to violence and forced enlistment in one of the conflicting armed forces. The applicant
was exposed to the threats encompassed in Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Secretary of State had erred in refusing to treat further submissions made on behalf of a foreign national as a
fresh claim for asylum where she had lost sight of the test of anxious scrutiny and proceeded on the basis of her
own opinion as to the merits of the case. Where, in general, judges should not adjudicate on the issue before the
Secretary, the decision should be reduced and remitted to her for further consideration. The key issue was whether
there was a sufficient level of indiscriminate violence in southern Somalia or on the route from Mogadishu airport as
to satisfy the requirements of Article 15(c) of the Qualification Directive; whereas, in the main, the previous hearing
dealt with the petitioner’s claim to be from a minority clan.

KD (Nepal) v Secretary of State for the Home Department
[2011] CSIH 20

R (on the application of MN (Tanzania)) v Secretary of
State for the Home Department [2011] EWCA Civ 193
Colstoun Trust v AC Stoddart & Sons, Colstoun (1995)
[2010] CSIH 20

MA (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]

1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

WM (Democratic Republic of Congo) v Secretary of State
for the Home Department [2006] EWCA Civ 1495

Given the general lack of statistics, any risk on account of being a party to a mixed marriage on return in an

Article 15(c) of the Qualification Directive sense had to be seen in the context of the general violence and general
insecurity. The evidence showed an improvement in the situation for couples to mixed marriages which mirrored an
overall improvement in the security situation in Iraq since 2006/2007. That was subject to the caveat set out in a letter
from the British Embassy of 9 May 2011, that there may have been enhanced risks in rural and tribal areas where
mixed marriages were less common. This had to be established by proof.

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
(IAC)

Regarding the applicant’s claim for subsidiary protection, the Court assessed the risk of serious harm and stated that
‘during the armed conflict in the Ghazni province, the indiscriminate violence has spread to such an extent as to
threaten the applicant’s life or freedom.” According to available country of origin information, the court pointed out
that the conditions in the country of origin of the applicant could qualify as serious harm that would threaten the
applicant’s life or freedom.

The Court examined the possibility of internal protection alternatives; however, since the applicant did not have
family links in other parts of Afghanistan, it would not be reasonable for him to return back.



http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
http://www.bailii.org/scot/cases/ScotCS/2011/2011CSOH95.html
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37553
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO71 Conflict and High Administrative | Germany German High 13.4.11 Iraq The question of whether the situation in Iraq
individual risk Court of Administrative was an internal armed conflict (nationwide
Niedersachsen, Court of or regionally) according to Section 60(7)(2)
13 April 2011, 13 LB Niedersachsen Residence Act/Article 15(c) QD was left open.
66/07 Even if one assumes that such a conflict
takes place, subsidiary protection is only
to be granted if the applicant is exposed
to a serious and individual threat to life or
physical integrity ‘in the course of’ such
a conflict. That could not be established
regarding the applicant in the case.

EASO72 Conflict and level of | CNDA, France French CNDA 31.3.11 Somalia The situation which prevailed at the time

violence 31 March 2011, (National of the evaluation in some geographical
Mr. A., Asylum Court) areas of Somalia, in particular in and around
No 100013192 Mogadishu, must be seen as a situation
of generalised violence resulting from a
situation of internal armed conflict, in the
meaning of Article L.712-1 c) CESEDA [which
transposed Article 15(c) QD].

EASO73 Indiscriminate A v Immigration Finland Finnish Supreme 28.3.11 Afghanistan | Appeal against refusal to grant international
violence and Service, Administrative protection on the ground that the security
serious risk 28.3.2011/684 Court situation in the Ghazni province did not give

rise to a need for protection.

EASO74 Conflict and M.A.A. v Minister Ireland English High Court 24.3.11 Iraq Documentation that assesses the security
country of origin for Justice, Equality, situation in a volatile area which is three
information and Law Reform, years old is of limited value. A decision maker

High Court, who relies on such information could be
24 March 2011 subject to criticism and challenge.

EASO75 Conflict CNDA, France French CNDA 11.3.11 Iraq The situation which prevailed at the time of
11 March 2010, (National the evaluation in the region of Mosul, as well
Mr.C., n° Asylum Court) as in the whole territory of Irag, could no
613430/07016562 longer be considered as a situation of armed

conflict, within the meaning of Article L.712-1
c) CESEDA [which transposed Article 15(c)
QD].
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

The Court held that it could be left open whether the situation in Iraq justified the assumption that an internal armed | (Germany) Administrative Court Gottingen,
conflict was taking place (either nationwide or regionally). Even if one assumed that such a conflict was taking place, 18 January 2006, 2 A 506/05

deportation would only be prohibited if the applicant was exposed to a serious and individual threat to life and limb Federal Administrative Court, 14 July 2009, 10 C 9.08
‘in situations of’ (i.e., ‘in the course of’) the conflict. Such a threat cannot be established regarding the applicant.
According to the decision by the Federal Administrative Court of 14 July 2009,10 C 9.08 (asyl.net, M16130) an
‘individual accumulation of a risk’, which is essential for granting subsidiary protection, may on the one hand occur
if individual circumstances lead to an enhancement of the risk for the person concerned. On the other hand, it may
also, irrespective of such circumstances, arise in extraordinary situations which are characterised by such a ‘density
of danger’ that practically any civilian would be exposed to a serious individual threat simply by being present in the
relevant territory.

Regarding the applicant, who was born in Germany, there were no individual risks which could enhance the general
risk in case of return. Though she was born in Germany and therefore was influenced by a ‘western lifestyle’, she
shared this characteristic with many other Kurds who were born in western countries or with those Kurds who had
been living there for a long time. Without further ‘risk-enhancing’ circumstances, an ‘individualisation of a real risk’
could not be derived from that fact. Furthermore, it could be assumed that the applicant, being a child, would easily
be able to adapt to the cultural realities of her home region.

Furthermore, the necessary individualisation cannot be deduced from an exceptional ‘density of danger’ which the
applicant may be exposed to and against which she may not find internal protection in other parts of Irag. A degree
of danger which would expose virtually any civilian to a serious and individual threat solely by being present in the
relevant territory could not be established for the province of Dohuk, where the applicant’s parents came from.
According to the country of origin information, the number of attacks in Dohuk was rather low in comparison to other
regions and the security situation was considered to be good.

Regarding subsidiary protection, CNDA recalled that the well-founded nature of the protection claim of the applicant
has to be assessed in light of the situation which prevails in Somalia. The Court stated in particular that this country
experienced a new and significant deterioration of the political and security situation since the beginning of 2009; that
this deterioration resulted from violent fighting against the forces of the Federal Transitional Government and several
clans and Islamic militia; that this fighting was currently characterised, in some geographical areas, in particular in and
around Mogadishu, by a climate of generalised violence including the perpetration of extortion, slaughters, murders
and mutilations targeting civilians in these areas; that consequently this situation must be seen as a situation of
generalised violence resulting from a situation of internal armed conflict, in the meaning of Article L.712-1 c) CESEDA
[which transposes Article 15(c) of the Qualification Directive].

The Court added that this situation of generalised violence, due to its intensity in the region of origin of the applicant,
who is moreover made vulnerable by his isolation because of the disappearance of his family, is sufficient to allow the
court to consider that this individual currently faces a serious, direct and individual threat against his life or his person,
without being able to avail himself of any protection.

The applicant therefore has a well-founded claim for subsidiary protection under Article L.712-1 c) CESEDA [which
transposes Article 15(c) of the Qualification Directive].

The Supreme Administrative Court accepted that the security situation in the Ghazni province did not give rise to a
need for protection. However, the Court also considered the safety of the travel route for those returning to Jaghori:
‘The return to an area judged to be relatively safe also necessitates that the individual has a reasonable possibility of
travelling to and entering that area safely. In assessing the possibility for a safe return, regard must be had to whether
possible restlessness in the neighbouring regions would prevent or substantially impede the returnees’ possibilities to
access the basic needs for a tolerable life. Furthermore, the return cannot be considered safe, if the area would run an
imminent risk of becoming isolated.’

Having regard to current and balanced country of origin information (COl) the Supreme Administrative Court
concluded that the road from Kabul to Jaghori could not be considered safe. Nor could the detour or the flight
connection from Kabul to Jaghori, as suggested by the Immigration Service, be considered feasible for an individual
asylum seeker.

Finally, the Supreme Administrative Court found that internal relocation was not a practical or reasonable alternative
taking into account that A. had left his Hazara village in Jaghori as a teenager and thereafter lived outside Afghanistan
for over ten years.

Obiter: Documentation that assesses the security situation in a volatile area which is three years old is of limited (UK) HM and Others (Article 15(c)) Iraq v. Secretary of
value. A decision maker who relies on such information could be subject to criticism and challenge. Information State for the Home Department, CG [2010] UKUT 331
relating to societal attitudes and tribal customs may evolve more slowly and therefore be more reliable. There is also | (IAC)

a burden on all parties to submit the most up-to-date information available. (Ireland) D.C. v The Director of Public Prosecutions [2005]
The representative of the Minister for Justice’s claim that the security situation in Iraq was ‘not yet ideal’ was a 41R 281

markedly optimistic choice of language. F.N. v Minister for Justice, Equality and Law Reform

The conclusions of the decision of the UK’s Immigration and Asylum Chamber in HM and Others (Article 15(c)) Iraq CG | [2008] IEHC 107

[2010] UKUT 331 (IAC) were consistent with the findings of the Minister’s representative. G. v Director of Public Prosecutions [1994] 1 IR 374

The CNDA found that ‘if the context of diffuse insecurity which prevails in the region of Mosul and in the Governorate
of Ninive translates in particular into attacks against minorities, including Christians, this situation of unrest does

not amount to a situation of internal armed conflict’. The CNDA considered that ‘in particular, the acts committed

by radical Kurdish groups and extremist Sunnite groups are real but they do not reach an organisational degree or
objectives which correspond to this definition’.

The CNDA therefore concluded that the situation which prevailed in the region of Mosul, as well as in the whole Iraqi
territory, could no longer be considered as a situation of armed conflict, within the meaning of Article L.712-1 c)
CESEDA [which transposes Article 15(c) of the Qualification Directive].
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO76 | Armed conflict, UM 10061-09 Sweden Swedish Migration 24.2.11 Somalia The Migration Court of Appeal held that
exclusion from Court of internal armed conflict prevailed in all parts
protection, Appeal of southern and mid Somalia.
internal armed
conflict, subsidiary
protection
EASO77 | Absence of CNDA 23 février France French CNDA 23.2.11 Irak The Court found that, at the date of its
indiscriminate 2011 M. SAID ALl n°® (National ruling, there was no indiscriminate violence
violence 08015789 C Asylum Court) in autonomous region of Kurdistan. On the
contrary this area may be regarded as a safe
place of relocation for those fleeing violence
in the southern part of Iraq. Therefore
subsidiary protection on the ‘15(c)’ ground
could not be granted to the appellant.
EASO78 Existence of CNDA 8 février France French CNDA 8.2.11 Afghanistan | The Court found that, at the date of its
indiscriminate 2011 M. AMIN n°® (National ruling, the province of Helmand was plagued
violence, internal 09020508 C Asylum Court) by indiscriminate violence and that the
flight alternative appellant may be considered as exposed to
(IFA) the threats encompassed in Article L.712-1
c) CESEDA. CNDA nevertheless rejected
his claim on the ground of internal flight
alternative.
EASO79 | Individual risk High Administrative | Germany German High 3.2.11 Afghanistan | The Court held that the applicant, being
Court Bayern, Administrative a young, single man and fit for work, was
3 February 2011, Court Bayern at no substantial individual risk, neither in
13a B 10.30394 his home province Parwan nor in Kabul.
Therefore, it could remain undecided if the
conflict in Afghanistan constituted an internal
armed conflict.
EASO80 Level of violence KHO:2010:84, Finland Finnish Supreme 30.12.10 Iraq The applicant was granted a residence permit
and individual risk | Supreme Administrative on the grounds of subsidiary protection.

Administrative
Court, 30 Dec 2010

Court

Based on up-to-date accounts of the security
situation in central Irag he was found to

be at risk of suffering serious harm from
indiscriminate violence in Baghdad, his region
of origin, in accordance with Section 88(1)(3)
of the Aliens’ Act. The ruling of the CJEU

in Elgafaji v Staatssecretaris van Justitie
(C-465/07) was taken into consideration in
the case.

At issue in the case was whether the security
situation in central Irag, and especially in
Baghdad, met the requirements of subsidiary
protection in this specific case.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Regarding internal armed conflict, the Court stated that it had established the requirements for an internal armed Sweden - MIG 2007:29
conflict in its previous case law, and that such had been found to prevail in Mogadishu (MIG 2009:27). The Court then
stated that the security situation at this point had worsened so that the internal armed conflict now had extended

to all of Somalia, except Somaliland and Puntland. The Court based its conclusion on the extent of the conflict, its
character, geography and the consequences for civilians as well as the lack of further information on the events

in southern and mid part of Somalia. The Migration Court of Appeal concluded that as the applicant is a resident

of Mogadishu and has no previous connection to Somaliland or Puntland (and therefore cannot rely on internal
protection in those regions) he must be found eligible for international protection and for subsidiary protection status
in Sweden. His criminal record had no bearing on this decision as the Aliens Act, Chapter 4 Section 2 c (transposing
Article 17.1 of the Qualification Directive) stated that exclusion from protection could apply only where there were
particularly strong reasons to believe that the applicant has been guilty of a gross criminal offence. This requirement
was not fulfilled in this case.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. The finding on applicability of
Article L.712-1 c) CESEDA was an implicit one.

IFA is very seldom used in French jurisprudence. The rationale here lies predominantly on the lack of links between
the appellant and the Helmand which he left twenty years before to live in Iran, Turkey and Pakistan. Having no
compelling reasons to return to this province, he can be expected to relocate in any area where indiscriminate
violence does not prevail. The assumption that IFA is possible in a war-torn country is a matter of dissenting opinions
within the Court.

The High Administrative Court found that the applicant was not eligible for subsidiary protection but the issue of (Germany) Federal Administrative Court, 14 July 2009,
whether there is an internal armed conflict according to Article 15(c) Qualification Directive in Afghanistan or in parts | 10 C 9.08 Federal Administrative Court, 27 April 2010,
of Afghanistan can be left open, since the applicant would not be exposed to a serious and individual threat to life or | 10 C 4.09

physical integrity in case of return.

According to the case law of the Federal Administrative Court, the assumption of such an individual risk requires a
sufficient ‘density of danger’. In order to establish if such a ‘density of danger’ exists, it is necessary to determine

the relation between the number of inhabitants with the number of victims in the relevant area. In addition, it is
necessary to make an evaluating overview of the number of victims and the severity of casualties (deaths and injuries)
among the civilian population.

It is true that the security situation in Afghanistan has deteriorated nationwide in 2010. However, it cannot be
established that the security situation in the provinces of Parwan and Kabul deteriorated in 2010 or will deteriorate in
2011 to such an extent that practically any civilian would be exposed to a serious and individual threat solely by being
present in the relevant territory.

Furthermore, one cannot assume that there are individual ‘risk-enhancing’ circumstances which would lead to a
concentration of risks for the applicant. Such circumstances do not arise from the fact that the applicant belongs to
the Hazara minority. According to the information available to the Court, the overall situation of the Hazara, who have
traditionally been discriminated against, has improved, even if traditional tensions persist and reappear from time to
time. The Hazara have always lived in the provinces of Parwar and Kabul and, according to information from UNHCR,
many Hazara returned to this region. Neither does the applicant’s membership of the religious group of Shiites
constitute an individual ‘risk-enhancing’ circumstance since 15 per cent of the Afghan population are Shiites.

The Court stated that an assessment of international protection includes assessments of both law and fact. The (CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
previous experience of the applicant in his country of origin should be taken into account, as well as current (UK) HM and Others (Article 15(c)) Iraq v. Secretary
information concerning the security situation. of State for the Home Department, CG [2010] UKUT
Regarding subsidiary protection, the Supreme Administrative Court (SAC) stated that both collective and individual 331 (IAC) (Sweden) MIG 2009:27 (Germany) Federal
factors must be reviewed. The SAC applied the reasoning of the CIEU in Elgafaji v Staatssecretaris van Justitie Administrative Court, 14 July 2009, 10 C 9.08

(C-465/07), stating that the more the applicant can prove a serious and individual threat, the less indiscriminate
violence is required.

According to the Government Bill on the Aliens’ Act, international or internal armed conflict does not only cover
armed conflict which is defined by the Geneva Conventions 1949 and its protocols of 1977, but also other forms of
armed violence and disturbances. Concerning humanitarian protection the Government Bill states that the risk of
harm can also include that from the general situation in the country where anyone could be at risk, as opposed to
individual targeting.

The SAC found that the applicant’s family members had personal and severe experiences of arbitrary violence and
that the applicant himself has been threatened. These experiences did not prove that the risk of being a target of
arbitrary violence concerned the applicant because of his individual features. These experiences must, however, be
taken into consideration when evaluating the security situation, and especially how the violence, undeniably occurring
in Baghdad, may be targeted at anyone indiscriminately.

The SAC also held there was no internal flight alternative in Iraq (based on UNHCR Eligibility Guidelines).

The SAC held that although recent developments had shown some improvements in the security situation there were
no grounds to overrule the decision of the Administrative Court.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO81 Level of violence Metropolitan Court, | Hungary Hungarian Metropolitan | 28.12.10 Afghanistan | The Metropolitan Court emphasised that
and individual risk | 28 December 2010, Court country of origin information can verify
A.M. v. Office an exceptional situation in which the
of Immigration existence of persecution can be considered
and Nationality to be proven. There is no need to prove the
15.K.34.141/ personal circumstances of the applicant, not
2009/12 even the likelihood that he would personally
face persecution. In such cases, there is
a real risk of suffering serious harm, and
the requirements to establish subsidiary
protection have been met.
EASO82 Real risk OA, Re Judicial United English Court of 21.12.10 Somalia The claimant sought judicial review of the
Review [2010] Kingdom Session Secretary of State’s refusal to treat further
ScotCS CSOH_169 submissions as a fresh claim for asylum. He
relied on new case law, namely the country
guidance case of AM (Armed Conflict: Risk
Categories) [2008] UKAIT 91, which was not
available at the original hearing, as providing
evidence that it was not safe for him to
return to Somalia. The claimant submitted
that, inter alia, the Secretary of State had
failed to take into account that he had no
family in Somalia, would be out of his home
area, did not come from an influential clan,
lacked experience of living in Somalia, and
did not speak Somali, which would create a
differential impact on him given that central
and southern Somalia were in armed conflict.
EASO83 Consideration of R (on the application | United English Administrative | 21.12.10 Afghanistan | The claimant applied for judicial review
Article 15(c) QD of Nasire) v Kingdom Court of the Secretary of State’s rejection of his
Secretary of State further representations made in relation to
for the Home his asylum claim. He claimed to be a former
Department [2010] member of the Taliban. He had entered
EWHC 3359 (Admin) the UK illegally and had unsuccessfully
appealed against a refusal to grant asylum.
The Secretary of State rejected further
representations made on the basis of an
escalation of the conflict in Afghanistan as
having no realistic prospect of success. One
of the main issue was the legal effect of
representations invoking Article 15(c) QD.
EASO84 | Existence of CNDA 20 décembre | France French CNDA 20.12.10 Afghanistan | The Court found that, at the date of its ruling,
indiscriminate 2010 M. HAIDARI n°® (National the province of Baghlan was plagued by
violence 10016190 C+ Asylum Court) indiscriminate violence but did not specify
the level of this violence.
EASO85 Consideration of Metropolitan Court, | Hungary Hungarian Metropolitan | 17.12.10 Iraq The Court accepted the argument that by
Article 15(c) QD 17 December 2010, Court granting a lower protection status (tolerated
H.M.A. v. Office status), even if the applicant qualifies for
of Immigration subsidiary protection, the asylum authority
and Nationality violates Article 15(b) and (c) QD (Art 61(b)
6.K.30.022/2010/15 and (c) of the Asylum Act).
EASO86 Conflict CNDA, France French CNDA 17.12.10 Sudan The Court found that the region of El
17 December 2010, (National Fasher, in Darfur (Sudan), was plagued by a

Mr. T., n® 10006384

Asylum Court)

generalised armed conflict.



http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The country of origin information confirmed that in Ghazni province, Afghanistan, indiscriminate violence reached
the threshold to be considered an armed conflict. Attacks in Ghazni were mostly committed by explosive devices and
suicide bombers. These methods of fighting qualify as acts of indiscriminate violence per se. The credibility of the
applicant was not a precondition to be granted subsidiary protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
Case No 24.K.33.913/2008 of the Metropolitan Court
Case No 17.K.33.301/2008/15 of the Metropolitan Court

A petition for judicial review of a decision of the Secretary of State refusing to treat further submissions from a Somali
national as a fresh claim for asylum should be refused where it could not be concluded that he would be at risk on his
return to Somalia.

FO (Nigeria) v Secretary of State for the Home
Department [2010] CSIH 16

IM (Libya) v Secretary of State for the Home Department
[2010] CSOH 103

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

WM (Democratic Republic of Congo) v Secretary of State
for the Home Department [2006] EWCA Civ 1495

The rejection of further representations by a failed asylum seeker did not constitute an immigration decision under
sections 82 and 92 of the Nationality, Immigration and Asylum Act 2002 such as to provide an in-country right of
appeal. The representations did not amount to a fresh claim within r.53 of the Immigration Rules and the decisions
were not inadequately reasoned or irrational.

FA (Irag) v Secretary of State for the Home Department
[2010] EWCA Civ 696

Omar v Secretary of State for the Home Department
[2010] EWHC 2792 (Admin)

R (on the application of YH (Iraq)) v Secretary of State for
the Home Department [2010] EWCA Civ 116

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWCA Civ 926

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWHC 718 (Admin)

S (A Child), Re [2010] EWCA Civ 1550

Secretary of State for the Home Department v Pankina
[2010] EWCA Civ 719

GS (Afghanistan) v Secretary of State for the Home
Department [2009] UKAIT 44

Odelola v Secretary of State for the Home Department
[2009] UKHL 25

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

R (on the application of PE (Cameroon)) v Secretary of
State for the Home Department [2009] UKSC 7

R (on the application of TK) v Secretary of State for the
Home Department [2009] EWCA Civ 1550

ZT (Kosovo) v Secretary of State for the Home
Department [2009] UKHL 6

R (on the application of Lutete) v Secretary of State for
the Home Department [2007] EWHC 2331 (Admin)

The Court noted that because of his young age the appellant would be exposed to violence and forced enlistment
in one of the conflicting armed forces. The appellant was therefore exposed to the threats encompassed in
Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Metropolitan Court found that the Office of Immigration and Nationality failed to specify on which basis the
tolerated status was granted. The Court established that given the fact that the same conditions apply for granting
subsidiary protection as for the protection under the principle of non-refoulement, the higher protection status
should have been granted to the applicant unless exclusion arose.

(Hungary) Metropolitan Court - 17. K. 30. 307/2009/8
Metropolitan Court - 24. K. 33.913/2008 Metropolitan
Court - 17. K. 33.301/2008/15

The Court considered that the applicant established that he would face one of the serious threats mentioned in
Article L.712-1 c) CESEDA [which transposes Article 15(c) of the Qualification Directive]. It stated in particular that
the town of Tawila was again the scene of fighting in the beginning of November 2010; that this region was plagued
by a generalised armed conflict; that due to his young age Mr. T. faced a serious, direct and individual threat in case
of return to Tawila. He therefore had a well-founded claim for subsidiary protection. Note: Under French legislation,
the threat should not only be ‘serious and individual’ (as in the Qualification Directive) but also ‘direct’. Also, French
legislation refers to ‘generalized’ violence rather than ‘indiscriminate’ violence.



http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/scot/cases/ScotCS/2010/2010CSOH169.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/3359.html
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Number

Key words

Case name/
reference

Country of
decision

Language of
decision

Court or
Tribunal

Date of
decision

Claimant’s
country of
origin

Relevance of the decision

EASO87

Conflict

Council of State,

15 December 2010,
Ofpra vs. Miss A., n°®
328420

France

French

Council of
State

15.12.10

Democratic
Republic

of Congo
(DRC)

Before granting subsidiary protection

under Article L.712-1 c) CESEDA [which
corresponds to Article 15(c) QD] to an
applicant originating from the Congo, the
Court had to inquire whether the situation
of general insecurity which prevails in this
country results from a situation of internal or
international armed conflict.

EASO88

Serious risk and
level of violence

AO (Iraq) v Secretary
of State for the
Home Department
[2010] EWCA Civ
1637

United
Kingdom

English

Court of
Appeal

30.11.10

Iraq

The claimant challenged a refusal of
permission to apply for judicial review out of
time with respect to his contention that he
was unlawfully detained by the Secretary of
State pending deportation. The Secretary of
State had adopted a policy sometime in 1998
that he would not deport nationals who had
originated from countries which were active
war zones. The claimant contended that Iraq
was at the time of his initial detention an
active war zone, and that had the policy been
properly applied, he could never have been
lawfully detained. The Secretary of State’s
conjecture when repealing the policy, was
that the policy had become otiose because
its purpose was achieved by a combination of
the Convention rights and Article 15(c) QD.

EASO89

Indiscriminate
violence

AM (Evidence —
route of return)
Somalia [2011]
UKUT 54 (IAC)

United
Kingdom

English

Upper Tribunal
(Immigration
and Asylum
Chamber)

18.11.10

Somalia

The general evidence before the Upper
Tribunal failed to establish that generalised
or indiscriminate violence was at such a high
level along the route from Mogadishu to
Afgoye that the appellant would face a real
risk to his life or person entitling him to a
grant of humanitarian protection.

EASO90

Level of violence
vs individualisation
of risk

Omar v Secretary of
State for the Home
Department [2010]
EWHC 2792 (Admin)

United
Kingdom

English

Administrative
Court

5.11.10

Iraq

The claimant applied for judicial review of
the Secretary of State’s decision refusing

to treat his submissions as a fresh claim.

He was an ethnic Kurd from Fallujah. He

was convicted of criminal offences and

was served with a notice of intention to
make a deportation order. His appeal was
dismissed. Approximately four months later
the European Court of Justice (ECJ) gave its
decision in Elgafaji v Staatssecretaris van
Justitie (C-465/07) in which it considered
subsidiary or humanitarian protection under
the Qualification Directive for non-refugees
who would face a real risk of suffering
serious harm if returned to their country of
origin and ‘serious harm’ under Article 15(c)
concerning indiscriminate violence in conflict
situations. The claimant’s further submissions
seeking humanitarian protection under
Article 15(c) and Elgafaji were rejected.

In finding that those submissions did not
amount to a fresh claim, the Secretary of
State said that in the absence of a heightened
risk specific to an individual, an ordinary Iraqi
civilian would generally not be able to show
that he qualified for such protection.

EASO91

Armed conflict

CNDA

2 novembre 2010
M. SOUVIYATHAS
n° 08008523 R

France

French

CNDA
(National
Asylum Court)

2.11.10

Sri Lanka

The Court found that there was no more
armed conflict in Sri Lanka since LTTE’s final
defeat in June 2009. Hence Article L.712-1 c)
CESEDA provisions were no more applicable
in the context of Sri Lanka.



http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1637.html
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https://tribunalsdecisions.service.gov.uk/utiac/decisions/37604
http://www.bailii.org/ew/cases/EWHC/Admin/2010/2792.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The Council of State recalled the provision of the French legislation relating to subsidiary protection, in particular in
a situation of general insecurity (Article L.712-1 c) CESEDA). It recalled that in granting subsidiary protection to the
applicant under this provision, the CNDA considered that the applicant faced in her country of origin, one of the
serious threats provided for under this article.

The Council of State found that by refraining from inquiring whether the situation of general insecurity which
prevailed at that time in the Congo resulted from a situation of internal or international armed conflict, the CNDA
made a legal error and did not make a sufficiently reasoned decision.

To say that the policy was not in force following the implementation of Article 15(c) of the Qualification Directive

was inconsistent with the decision in Secretary of State for the Home Department v HH (Iraq) [2009] EWCA Civ 727,
where it was held that a failure to have regard to the policy could render the initial decision unlawful. The Court
rejected firstly, the Claimant’s contention that the policy would apply even where a lower level of risk was apparent
than required to attract the humanitarian protection conferred by Article 15(c) and secondly, his submission that

the purpose behind the policy was the need to safeguard escorts who were taking persons back to the war zones.
The Claimant also submitted that, as Article 15(c) did not apply to persons who had committed serious offences, the
policy might fill a gap. The Court of Appeal could not properly determine that submission without evidence as to how
the policy was understood by those implementing it at the material time. The judge was right to refuse to permit the
application for judicial review to go ahead, and accordingly the appeal was dismissed.

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Secretary of State for the Home Department v HH (Iraq)
[2009] EWCA Civ 727

R (on the application of G) v Immigration Appeal Tribunal
[2004] EWCA Civ 1731

R (on the application of 1) v Secretary of State for the
Home Department [2002] EWCA Civ 888

R v Chief Constable of Merseyside Ex p. Calveley [1986]
QB 424; [1986] 2 WLR 144; [1986] 1 All ER 257

R v Secretary of State for the Home Department Ex p.
Swati [1986] 1 WLR 477; [1986] 1 All ER 717; [1986] Imm
AR 88

R v Governor of Durham Prison Ex p. Singh [1984] 1 WLR
704; [1984] 1 All ER 983; [1983] Imm AR 198

It was accepted that the situation in Somalia was volatile but the issue was whether the appellant in his particular
circumstances was at real risk of serious harm when returning from Mogadishu to Afgoye so that he was entitled to
humanitarian or Article 3 protection. In the light of the Tribunal’s findings of fact and the appellant’s own evidence
that he had been able to make this journey on two occasions without harm, when considered against the background
of the travel actually taking place in the Afgoye corridor, the Tribunal was not satisfied that it had been shown that
the generalised or indiscriminate violence had reached such a high level that, solely on account of his presence in
Somalia, travelling from Mogadishu to Afgoye, would face a real risk threatening his life or person. There was no
particular feature in the appellant’s profile or background which put him at a risk above that faced by other residents
or returnees.

HH (Somalia) v Secretary of State for the Home
Department [2010] EWCA Civ 426

HM and Others (Article 15(c)) Irag CG [2010] UKUT 331
(1AC)

MA (Somalia) v Secretary of State for the Home
Department [2010] UKSC 49

AM & AM (Armed conflict: Risk Categories) Somalia CG
[2008] UKAIT 00091

A Claimant from Irag who was not a refugee, and was not protected by the ECHR might have considerable difficulties
in demonstrating that he was entitled to protection under Article 15(c) of the Qualification Directive, Elgafaji,

QD (Iraq) v Secretary of State for the Home Department [2009] EWCA Civ 620 and HM [2010] UKUT 331 (IAC)
considered. However, those cases did not indicate that the question was to be decided without proper and individual
consideration of the case. To achieve any measure of ordinary or secure life the Claimant might, on returning to Iraq,
need to live in relatively confined areas, where he might find others of similar backgrounds. The fact that he could do
so, and thereby reduce the risk of any targeted attack, deprived him of the possibility of protection under the Refugee
Convention or the ECHR. It might therefore be necessary to see what was the risk of harm from indiscriminate
violence, not in Iraq, or Fallujah, as a whole, but in the area where he would be living. It was not sufficient to treat
Article 15(c) as raising questions only in relation to Iraq as a whole or to civilians in Irag, without distinction.

FA (Iraq) v Secretary of State for the Home Department
[2010] EWCA Civ 696

R (on the application of ZA (Nigeria)) v Secretary of State
for the Home Department [2010] EWCA Civ 926

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Claim was rejected both on Geneva Convention and subsidiary protection grounds. The Court noted that, at the date
of its ruling, the situation described in ECHR NA c. UK 17 July 2008 had notably evolved and that the ECJ decision in £/
Gafaji aims only at providing principles in matters of conflict-related risk assessment.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
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EAS092 Indiscriminate High Administrative | Germany German High 29.10.10 Iraq The Court found that even if it is assumed
violence Court North Rhine- Administrative that an internal armed conflict is taking
Westphalia, 29 Oct Court North place, a serious individual risk can only be
2010, 9 A 3642/06.A Rhine- established if the degree of indiscriminate
Westphalia violence which is characteristic of the conflict

has reached such a high level that any civilian
is at risk of a serious individual threat simply
by his or her presence in the region.

The suicide attacks and bombings typical

of Iraq and also of the hometown of the
applicants could be classified as acts of
indiscriminate violence. However, a density of
danger as it is necessary for the assumption
of a serious and individual risk could not be
established. Nor did the applicants possessed
individual characteristics which resulted in an
increased risk for them when compared to
other members of the civilian population.

EASO93 | Real risk, minors HK and others United English Upper Tribunal | 21.10.10 Afghanistan | The Court found that children were
(minors — Kingdom (Immigration not disproportionately affected by the
indiscriminate and Asylum problems and conflict being experienced
violence — forced Chamber) in Afghanistan. Roadside blasts, air-strikes,
recruitment by crossfire, suicide attacks and other war-
Taliban — contact related incidents did not impact more upon
with family children that upon adult civilians. While
members) forcible recruitment by the Taliban could not
Afghanistan CG be discounted as a risk, particularly in areas
[2010] UKUT 378 of high militant activity or militant control,

evidence was required to show that it is a
real risk for the particular child concerned
and not a mere possibility.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

The ‘facilitated standard of proof’ of Article 4(4) of the Qualification Directive cannot be applied in the present case.
Even if it is assumed that an incident during which the applicants were threatened at gunpoint in December 2000,
took place as reported by the applicants, there is no internal connection between this threat of past persecution

and a possible future threat of serious harm. The overall situation had seriously changed following the downfall

of Saddam Hussein’s regime. In any case, there was no connection between the reported past persecution and

the possible threat in a situation of internal armed conflict according to Section 60(7) Sentence 2 Residence Act
(Article 15(c) Qualification Directive). As the facilitated standard of proof did not apply, the risk of serious harm had
to be measured against the common standard of proof. Within the common standard of proof the applicants did

not face a considerable probability of harm within the meaning of Section 60(7) of the Sentence 2 Residence Act
(Article 15(c) of the Qualification Directive). In Iraq a multitude of civilians were affected by risks which emanate from
the strained security situation. Accordingly, this risk was a general one which affected the whole of the population in
Irag, with the exception of the Kurdish Autonomous Region. However, for subsidiary protection (under Article 15(c) of
the Qualification Directive) to be granted, the requirement of a serious and individual threat had to be met. This was
only the case if general risks cumulate in such a manner that all inhabitants of a region are seriously and personally
affected, or if someone is particularly affected because of individual circumstances increasing the risk. Such individual,
risk-enhancing circumstances can also result from someone’s membership to a group. Nevertheless, the density of
danger (‘Gefahrendichte’) had to be of a kind that any returning Iraqi citizen seriously had to fear becoming a victim of
a targeted or random terrorist attack or of combat activities.

Against this background the suicide attacks and bombings typical of Iraq and also of the hometown of the

applicants could be classified as acts of indiscriminate violence. However, a density of danger as it is necessary for
the assumption of a serious and individual risk could not be established. Nor did the applicants possess individual
circumstances which resulted in an increased risk for them when compared to other members of the civilian
population.

Indeed, it had to be concluded from the Foreign Office’s country report of 11 April 2010 and from other sources that
the security situation in Iraq is still disastrous. The situation in Tamim province with its capital, Kirkuk, is particularly
precarious. Nevertheless, it could not be assumed that the density of danger in Kirkuk is of a kind which leads to
serious and individual risk in practice for any civilian simply because of his or her presence in the region. This could
be shown by comparing the scale of attacks with the overall number of people affected by these attacks. According to
the data compiled by the British NGO Iraq Body Count, 99 attacks took place in Tamim province in 2009, in which 288
civilians were killed. Assuming that the population of Tamim province stands at 900 000, this means that 31.9 people
were killed per 100 000 inhabitants. This meant that the statistical probability of being killed in an attack in Tamim is
1in 3 100. Tamim therefore is the most dangerous province in Iraq. In addition, it had to be taken into account that

a considerable number of civilians were seriously injured in attacks. It could be assumed that for every person killed
in an attack, about five others were injured. All in all, it could be concluded that the statistical probability of suffering
harm to life and limb in the course of combat operations in Tamim province was at 1 in 520 in the year 2009.

So even if one presumes that an internal armed conflict is taking place in Tamim province, it could not be assumed
that the indiscriminate violence which is characteristic of this conflict had reached such a high level that any person
was at risk of a serious and individual threat simply by his or her presence in the region. Furthermore, being of
Kurdish ethnicity, the applicants would not belong to an ethnic minority in Tamim province upon return, nor did they
belong to another group with risk-enhancing characteristics.

(Germany) Federal Administrative Court, 24 June 2008,
10 C 43.07 Federal Administrative Court, 21 April 2009,
10 C 11.08 High Administrative Court Nordrhein-
Westfalen, 21 March 2007, 20 A 5164/04.A

In considering the matter of Article 15(c) of the Qualification Directive, the Tribunal had regard to paragraphs 39
and 43 of the European Court’s determination in Elgafaji and their guidance that the more an applicant was able to
show that he was specifically affected by reason of factors particular to his own circumstances the lower the level of
indiscriminate violence needed for him to be eligible for subsidiary protection. Although there was shown to have
been an increase in the number of civilian casualties, the Tribunal was not satisfied that the evidence was sufficient
to show that the guidance given in GS (Article 15(c) Indiscriminate violence) Afghanistan CG [2009] UKAIT 44 was no
longer valid, namely that the violence in Afghanistan had not then reached such a high level that the adult civilian
population generally were at risk.

HH (Somalia) and others [2010] EWCA Civ 426

ZK (Afghanistan) v SSHD [2010] EWCA Civ 749

AH [2009] EWCA Civ 620

Elgafaji (Case C-465/07) [2009] 1 WLR 2100

GS (Article 15(c): indiscriminate violence) Afghanistan CG
[2009] UKAIT 00044

GS (existence of internal armed conflict) Afghanistan CG
[2009] UKAIT 00010

QD (Iraq) [2009] EWCA Civ 620

LQ (age: immutable characteristic) Afghanistan [2008]
UKAIT 00005
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO94 Level of violence High Administrative | Germany German High 21.10.10 Iraq The Court found that the applicant was not
Court of Bavaria, Administrative entitled to protection from deportation
21 October 2010, Court of within the meaning of Section 60(7)(2) of
13a B 08.30304 Bavaria the Residence Act/Article 15(c) QD as the
levels of indiscriminate violence in his home
area were not characterised by a sufficient
‘density of danger’.
EASO95 Internal protection | HM and Others United English Upper Tribunal | 10.10.10 Iraq If there were certain areas where the
(Article 15(c)) Iraq Kingdom (Immigration violence in Iraq reached levels sufficient
CG [2010] UKUT 331 and Asylum to engage Article 15(c) QD, the Tribunal
Chamber) considered it is likely that internal relocation
would achieve safety and would not be
unduly harsh in all the circumstances.

EASO96 Level of risk (to be | AJDCoS, Netherlands | Dutch Administrative | 9.9.10 Somalia The Council of State found that where the
assessed against 9 September 2010, Jurisdiction situation described in Article15(c) QD does
the applicant’s area | 201005094/1/V2 Division of not occur in all parts of the country of origin,
of origin) the Council of it must be assessed in respect of the distinct

State area of the country from which the applicant
originates.

EASO97 Existence of CNDA 1ler septembre | France French CNDA 1.9.10 Afghanistan | The Court found that, at the date of its
indiscriminate 2010 M. HABIBI n°® (National ruling, the province of Ghazni was plagued
violence 09016933 C+ Asylum Court) by indiscriminate violence but did not specify

the level of this violence.

EASO98 Indiscriminate CNDA, 27 July 2010, | France French CNDA 27.7.10 Afghanistan | The situation in the province of Kabul could
violence Mr. A., No 08013573 (National not be seen as a situation of indiscriminate

Asylum Court) generalised violence, within the meaning of
Article L.712-1 c) CESEDA [which transposed
Article 15(c) QD].

EASO99 Individual risk 46530 Belgium Dutch Council of 20.7.10 Afghanistan | Takes into account the mental deficiencies

Alien Law the young applicant suffers of to consider

Litigation that he risks to be the victim of indiscriminate

(Raad voor violence in northern Afghanistan then

Vreemdelin- considered as quieter by UNHCR.

genbetwistin-
gen) - adopted
by a special
seat of three
judges



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37641
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37641
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37641

YNEH 15, BYKBA B) OT ANPEKTUBATA OTHOCHO MPM3HABAHETO (2011/95/EC) — 97

The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
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Internal crises that lie between the provisions of Article 1.1 and Article 1.2 of the Additional Protocol Il to the Geneva
Conventions can still have the character of armed conflicts under Article 15(c). However, such a conflict has to be
characterised by a certain degree of intensity and durability. Typical examples are civil war-like conflicts and guerrilla
warfare.

Based on the case law of the Federal Administrative Court (decision of 24 June 2008, asyl.net M13877), it has to

be established whether a conflict has the necessary characteristics of the Convention of 1949 in order to meet the
requirements of the prohibition of deportation status.

In case of an internal armed conflict under Article 1(1) Additional Protocol II, these conditions are fulfilled but not

in case of situations as described in Article 1(2) of Protocol IIl. Concerning situations between these two definitions,
the degree of intensity and durability must be examined individually. In this context, according to the Federal
Administrative Court, the courts also have to take into consideration further interpretations of the concept of ‘internal
conflict’, especially the jurisdiction of the international criminal courts. An internal conflict may also exist if it only
affects a part of a state’s territory. This has to be concluded from the fact that the concept of an internal protection
alternative may also be applied to subsidiary protection.

Normally, internal armed conflicts are not characterised by a sufficient ‘density of danger’ to allow for the assumption
that all inhabitants of the affected region are seriously and individually at risk, unless it can be established that

there are individual risk-enhancing circumstances. Risks which are simply a consequence of the conflict, such as the
worsening of the supply situation, must not be taken into consideration when examining the density of danger. In

the present case, the necessary requirements are not met since the density of danger in the applicant’s home region,
Kirkuk or Tamin respectively, does not justify the statement that virtually all civilians are at a significant and individual
risk simply because of their presence in that area. This can be concluded from the proportion of victims of the conflict
as compared to the number of inhabitants. There are no well-founded reasons to assume that the security situation
will deteriorate significantly or that there is a high unrecorded number of persons injured in attacks. There are also no
circumstances that might aggravate the claimant’s individual risk, since as a Sunnite Kurd he belongs to the majority
population of that area and he does not belong to a profession with a particular risk.

Although returnees are affected by criminal acts to a disproportionate degree, this does not constitute a reason for
protection from deportation status under Article 15(c) of the Qualification Directive, since criminal acts which are not
committed in the context of an armed conflict do not fall into the scope of this provision.

(Germany) Federal Administrative Court,

8 December 2006, 1 B 53.06 Federal Administrative
Court, 24 June 2008, 10 C 43.07 Federal Administrative
Court, 14 July 2009, 10 C 9.08 High Administrative
Court Baden-Wdurttemberg, 8 August 2007, A2 S
229/07 High Administrative Court Schleswig-Holstein,
3 November 2009, 1 LB 22/08

If the figures relating to indices such as the number of attacks or deaths affecting the civilian population in a region

or city rose to unacceptably high levels, then, depending on the population involved, Article 15(c) might well have
been engaged, at least in respect of the issue of risk in that area, although it was emphasised that any assessment of
real risk to the appellant should have been be one that was both quantitative and qualitative and took into account a
wide range of variables, not just numbers of deaths or attacks. If there were certain areas where the violence in Iraq
reached levels sufficient to engage Article 15(c) the Tribunal considered it likely that internal relocation would achieve
safety and would not be unduly harsh in all the circumstances. Evidence relating to UK returns of failed asylum seekers
to Irag in June 2010 did not demonstrate that the return process would involve serious harm. Note: This case was
overturned in its entirety by HM (Iraq) v Secretary of State for the Home Department [2011] EWCA Civ 1536 but the
guidance as to the law relating to Article 15(c) of the Qualification Directive given by the Tribunal in this case at [62]-
[78] was reaffirmed in HM and others (Article 15(c)) Irag CG [2012] UKUT 00409.

Many cases cited, significant cases include:

HH & Others (Somalia) [2010] EWCA Civ 426

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

GS (Article 15(c) Indiscriminate violence) Afghanistan CG
[2009] UKAIT 44

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 00023

AH (Sudan) [2007] UKHL 49

Office Frangais de Protection des Réfugiés et Apatrides v
Baskarathas, No 32095, 3 July 2009

Januzi [2006] UKHL 5

The Council of State considered that where the situation described in Article 15(c) of the Qualification Directive does
not exist in all parts of the country of origin, it must be assessed in respect of the distinct area of the country from
which the applicant originates. The relevant question is whether in that distinct area an Article 15(c) situation is in
existence.

Given that the applicant originated from Mogadishu, and that the country of origin reports compiled by the Ministry
of Foreign Affairs of March 2009, October 2009 and March 2010 separately discuss the general security situation in
Mogadishu, the District Court erred by following the view of the Minister of Justice that the general security situation
in this case must be assessed in the context of central and southern Somalia.

Whether an Article 15(c) situation exists must be examined by assessing the security situation in the area in the
country of origin from which the applicant originates (home area). In this case that is Mogadishu and not the whole of
central and southern Somalia.

(ECtHR) F.H. v Sweden (Application No 32621/06)
NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The Court noted that the appellant was a 23 years old orphan who may be exposed to violence and forced
enlistment in one of the conflicting armed forces. The appellant is therefore exposed to the threats encompassed in
Article L.712-1 c) CESEDA. Subsidiary protection was granted.

The Court recalled that the situation of insecurity in Afghanistan has to be assessed according to the geographic origin
of the applicant and considered that while insecurity increased in 2009 in the province of Kabul, due to the increasing
number of attacks against foreign delegations and Afghan and international security forces, the assessment of the
case does not lead to the conclusion that the situation in this province can be seen as a situation of indiscriminate
generalised violence, within the meaning of Article L.712-1 c) CESEDA [which transposes Article 15(c) of the
Qualification Directive] and as defined in a decision from the Council of State [CE, 3 juillet 2009, Ofpra ¢/ M.A., n°
320295].

(France) CE, 3 juillet 2009, Ofpra ¢/ M.A., n° 320295
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO100 | Internal protection | Federal Germany German Federal 14.7.10 Afghanistan | Examining the conditions of subsidiary
Administrative Administrative protection (Section 60(7) Sentence 2
Court, 14 July 2010, Court Residence Act/Article 15(c) QD), the High
10B7.10 Administrative Court proceeded from the
assumption that the applicant could not
be expected to stay in another part of his
country of origin (Section 60(7) Residence
Act, Article 8 QD).
EASO101 | Individual risk Supreme Court, Spain Spanish Supreme 30.6.10 Colombia Subsidiary protection was granted.
30 June 2011, Court
1519/2010
EASO102 | Level of violence 44623 Belgium Dutch Council of 08/06/2010 | Afghanistan | The Council considered that the applicant
and individual risk Alien Law could not simply refer to the general situation
Litigation prevailing in his/her home country to benefit
(Raad voor from Article 15(c) QD. He/she must also
Vreemdelin- ‘show any link between that situation of
genbetwistin- general violence and his/her own individual
gen) - adopted situation, what does not mean that he/she
by a special must establish an individual risk of serious
seat of three harm’ (‘moet enig verband met zijn persoon
judges aannemelijk maken, ook al is daartoe geen
bewijs van een individuele bedreiging
vereist’).
EASO103 | Individual risk 10/0642/1, Helsinki | Finland Finnish Helsinki 28.5.10 Somalia The Helsinki Administrative Court found that
Administrative Administrative a female minor from a town near Mogadishu
Court, 28 May 2010 Court was in need of subsidiary protection. The
Court held that to return home the applicant
would have to travel via Mogadishu which
would place her at serious and personal risk
due to the nature of the armed conflict.
EASO104 | Level of violence Federal Germany German Federal 27.4.10 Afghanistan | This case concerns the criteria for

and individual risk

Administrative
Court, 27 April 2010,
10 C4.09

Administrative
Court

determining a serious individual threat and
the necessary level of indiscriminate violence
in an internal armed conflict. In order for
Article15(c) QD to apply, it is necessary to
determine the level of indiscriminate violence
in the territory of an internal armed conflict.
When determining the necessary level of
indiscriminate violence, not only acts which
contravene international law, but any acts of
violence which put life and limb of civilians
at risk, have to be taken into account. In the
context of Article 4.4 QD, an internal nexus
must exist between the serious harm (or
threats thereof) suffered in the past, and the
risk of future harm.
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Examining the conditions of subsidiary protection (Section 60(7) Sentence 2 Residence Act/Article 15(c) of the
Qualification Directive), the High Administrative Court proceeded from the assumption that the applicant could not
be expected to stay in another part of his country of origin (Section 60(7) Residence Act, Article 8 of the Qualification
Directive). The High Administrative Court found that in case of deportation even young, single men in the Kabul region
could face so-called extreme risks if it was not ensured that they could safeguard their means of existence under
humane conditions. This could be the case if the returnees did not have a sufficient school or vocational education
and did not own property and real assets and, especially, if they could not rely on a functioning network of family and
friends. The High Administrative Court considered that this also applied to the forty year old applicant who originated
from a rural area south of Kabul.

When examining a significant individual risk in the context of an internal armed conflict (Section 60(7) sentence 2
Residence Act/Article 15(c) of the Qualification Directive), the High Administrative Court should have complied with
the requirements set out in the decision of the Federal Administrative Court of 27 April 2010 - BVerwG 10 C 4.09 -
paragraph 33. Accordingly, it is necessary to at least approximately establish the total number both of civilians in the
area who are affected by the conflict and of the acts of indiscriminate violence from parties involved in the conflict
which impact on the health and life of civilians in that area. Furthermore, an overall assessment is necessary taking
into account the number of victims and the severity of harm (deaths and injuries).

(Germany) Federal Administrative Court, 27 April 2010,
10 C4.09

The Court examined the secondary request for subsidiary protection on the grounds of serious and individual threat
by reason of an internal armed conflict and found that the physical and mental integrity of the applicant would be
threatened if she returned to Colombia. Its declaration and granting of subsidiary protection, were based fully on
the information provided in a psychosocial report by the Refugee Reception Centre (CAR) of Valencia. This report
recommended that the applicant should not be returned as she required a secure and stable environment.
According to the report, the applicant suffered individually as a result of the on-going situation of indiscriminate
violence in Colombia.

The application of the Afghan national, whose Afghan origin was established, was rejected because he was not
credible when pretending that he came from the region struck by indiscriminate violence. Note: See also, adopting
the same reasoning: CALL (3 judges), 28796 of 16 June 2009; CALL (3 judges), case 51970 of 29 November 2010; CALL
(single judge), case 37255 of 20 January 2010.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07;
Council of State, 29 November 2007, 117.396; Council
of State, 26 May 2009, 193.523; Council of State,

29 March 2010, 202.487

The Administrative Court held that based on media coverage, Somalia’s Transitional Federal Government was only
able to control a small area in the capital, Mogadishu. The general security and humanitarian situation was precarious.
The Court took into consideration the current nature of the armed conflict. There was reason to believe that an
individual could be at risk of serious harm just by being in the city. The applicant was from a town which is around

50 km from Mogadishu. To return home, the applicant would have to travel via Mogadishu, which would place her at
serious and personal risk due to the nature of the armed conflict.

The High Administrative Court had correctly found that an internal armed conflict takes place in the applicant’s home
province. It has based its definition of the term ‘internal armed conflict’ on the meaning of this term in international
humanitarian law, particularly the Geneva Conventions of 12 August 1949 including the Additional Protocols
(especially Article 1 of the Second Additional Protocol). The Federal Administrative Court supported this approach of
the High Administrative Court, even in light of the recent decision by the European Court of Justice (17 February 2009,
Elgafaji, C-465/07) which has not dealt in detail with this legal question, and although the UK Court of Appeal

(24 June 2009, QD and AH v. Secretary of State for the Home Department) seems to have a different opinion.

It is not necessary to strictly adhere to the requirements of Article 1 of the Second Additional Protocol. These
requirements rather should be drawn upon for guidance, together with the interpretation of this term in international
criminal law. However, the conflict must in any case have a certain intensity and consistency. It may suffice that the
parties to the conflict carry out sustained and coordinated combat operations with such an intensity and consistency
that the civilian population is affected in a significant manner. Considering this, the High Administrative Court had
sufficiently established that there is an internal armed conflict taking place in Paktia province.

It is necessary to determine the level of indiscriminate violence in the territory in question. For this purpose it is
necessary to determine approximately the number of civilians living in the territory in question and the number of
acts of indiscriminate violence in the territory. Furthermore, an evaluation has to be made taking into account the
number of victims and the severity of the damage suffered (deaths and injuries). Therefore it is possible to apply the
criteria which have been developed to determine group persecution.

The Federal Administrative Court noted that in the context of Article 4.4 of the Qualification Directive an internal
nexus must exist between the serious harm or threats of serious harm suffered in the past, and the risk of a future
harm. This is the case both in the context of refugee protection and in the context of subsidiary protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK) GS (Article 15(c): indiscriminate violence)
Afghanistan CG [2009] UKAIT 00044

(UK) QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

(Germany) Federal Administrative Court, 14 July 2009,
10C9.08

(Germany) Federal Administrative Court, 27 April 2010,
10C5.09
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Relevance of the decision

EASO105

Serious risk and
return

HH, AM, J and MA
(Somalia) v Secretary
of State for the
Home Department
[2010] EWCA Civ
426

United
Kingdom

English

Court of
Appeal

23.4.10

Somalia

The proceedings concerned joined appeals
which raised common issues related to the
enforced return of individuals to a war-torn
country, Somalia, where their safety was

or might be in serious doubt. None of the
Claimants claiming humanitarian and human
rights protection had any independent
entitlement to be in the UK and one Claimant
had committed a serious crime. The Court of
Appeal gave consideration to the meaning
and scope of Article 15(c) QD and made
obiter observations on the Qualification
Directive and Directive 2005/85/EC on
minimum standards on procedures in
Member States for granting and withdrawing
refugee

status.

EASO106

Conflict and
individual risk

Administrative
Court Karlsruhe,

16 April 2010, A 10 K
523/08

Germany

German

Administrative
Court
Karlsruhe

16.4.10

Iraq

The Court found that the applicant was
entitled to subsidiary protection since

there was an armed conflict in the Nineveh
region and because the threats by terrorists
experienced in the past constituted individual
‘risk-enhancing’ circumstances.

EASO107

Conflict and
consideration of
Article 15(c) QD

Ibrahim and Omer
v Secretary of

State for the Home
Department [2010]
EWHC 764 (Admin)

United
Kingdom

English

Administrative
Court

13.4.10

Iraq

The Claimants, Iraqi national prisoners,
applied for judicial review of their detention
pending deportation. They unsuccessfully
appealed to the Asylum and Immigration
Tribunal (AIT). A policy that the Secretary

of State would not take enforcement action
against nationals originating from countries
that were active war zones was not relied on
by either Claimant in the AIT. The Claimants
submitted, inter alia, that at the time the
enforcement action was taken against them
Irag was an active war within the meaning
under the policy. Article 15(c) QD and
associated case law was considered in the
context of active war zones.

EASO108

Level of violence
and individual risk

High Administrative
Court Baden-
Wuerttemberg,

25 March 2010,
A2S364/09

Germany

German

High
Administrative
Court Baden-
Wouerttemberg

25.3.10

Iraq

Even if one presumes that an internal armed
conflict is taking place in the applicant’s
home province (Tamim), it cannot be
assumed that the indiscriminate violence has
reached such a high level that practically any
civilian is at risk of a serious and individual
threat simply by his or her presence in the
region.



http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
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The Court found that where it could be shown either directly or by implication what route and method of return was
envisaged, the Asylum and Immigration Tribunal was required by law to consider and determine any challenge to the
safety of that route or method, on appeal against an immigration decision.

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

GM (Eritrea) v Secretary of State for the Home
Department [2008] EWCA Civ 833

Gedow v Secretary of State for the Home Department
[2006] EWCA Civ 1342

GH (Iraq) v Secretary of State for the Home Department
[2005] EWCA Civ 1182

Adan (Hassan Hussein) v Secretary of State for the Home
Department [1997] 1 WLR 1107; [1997] 2 All ER 723
Vilvarajah v United Kingdom (13163/87) (1992) 14 EHRR
248

According to the standards as defined by the Federal Administrative Court, an armed conflict within the meaning

of Article 15(c) of the Qualification Directive does not necessarily have to extend to the whole territory of a state.
Neither does it necessarily have to reach the threshold which international humanitarian law has set for an armed
conflict (Article 1 No 1 of the Second Additional Protocol to the Geneva Conventions), however, a situation of civil
unrest, during which riots or sporadic acts of violence take place, is not sufficient. Conflicts which are in between
those two situations, have to be marked by a certain degree of durability and intensity.

In the present case, the applicant could only take up residence in Nineveh province upon return to Irag. This is where
her family lived. As mother of an infant she could not be expected to take up residence in another region where she
did not have this family background. Therefore the situation in Nineveh province had to be taken into account in the
course of the examination of whether the applicant was to be granted subsidiary protection.

The Court proceeded from the assumption that an armed conflict within the meaning of the Qualification Directive
existed in Niniveh province in 2007 and that the situation has not significantly improved since then. A high number
of attacks took place in the province and the number of those incidents indicated that members of the terrorist
organisation had a certain strength in terms of their numbers.

Against this background, and because the applicant and her family were subjected to threats and attacks in the past, it
had also to be assumed that individual, ‘risk-enhancing’ circumstances existed.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C 42/07

Federal Administrative Court, 14 July 2009, 10 C 9.08

Permission to apply for judicial review under the active war zone ground was refused. The policy was concerned with
countries that could be considered in their entirety to be active war zones, with the underlying concern that there was
nowhere in the country to which a person could safely be returned. However, Iraq could not properly be considered
as a war zone at the time enforcement action was taken against the claimants, HH (Iraq) v Secretary of State for the
Home Department [2008] UKAIT 51 doubted. There were undoubtedly areas of conflict and a pattern of localised
violence within the country, but none of the evidence suggested that Iraq as a whole was an active war zone.

HH (Iraq) v Secretary of State for the Home Department
[2008] UKAIT 51

F (Mongolia) v Secretary of State for the Home
Department [2007] EWCA Civ 769

R (on the application of G) v Immigration Appeal Tribunal
[2004] EWCA Civ 1731

R (on the application of 1) v Secretary of State for the
Home Department [2002] EWCA Civ 888

R v Governor of Durham Prison Ex p. Singh [1984] 1 WLR
704

When defining the term ‘international or internal armed conflict’ under Article 15(c) of the Qualification Directive
one has to take into account international law. This implies that combat operations must have an intensity which is
characteristic of a civil war situation but have to exceed situations of internal disturbances and tensions, such as riots,
isolated and sporadic acts of violence and other acts of a similar nature. Internal crises which fall in between these
two definitions must not be excluded out of hand from fulfilling the standards of Article 15(c) of the Qualification
Directive. However, the conflict had to be marked by a certain degree of intensity and duration (cf. Federal
Administrative Court of 24 June 2008, 10 C 43.07).

By this measure, the situation considered presumably did not justify the assumption that an international or

internal armed conflict existed in Irag. However, this question can be left open here for even if one assumes that

an international or internal armed conflict was taking place, subsidiary protection can only be granted if there is a
serious and individual threat in the context of the conflict. According to the Federal Administrative Court (decision of
14 July 2009, 10 C 9.08) it is possible that a serious and individual threat is also posed in an extraordinary situation,
which is characterised by such a high level of risk that any civilian is at risk of a serious and individual threat simply
by his or her presence in the region. However, such a high level of risk cannot be established for the applicant’s home
region, Tamim province.

On the basis of various sources (e.g. the Foreign Office’s country report of 12 August 2009) it was not concluded that
the security situation in Iraq was disastrous. However, in order to establish the degree of danger, one has to put the
number of victims of bomb attacks in relation to the whole population of Irag. The information department of the
Federal Office for Migration and Refugees quotes from a report by the British NGO Iraq Body Count, according to
which the number of civilian victims in 2009 had been at the lowest level since 2003. In Tamim province 99 bomb
attacks were recorded in which 288 people were killed. This meant that 31.9 in 100 000 people were killed, assuming
that the number of inhabitants in this province is at 900 000, or 25.5 in 100 000 if the number of inhabitants is
estimated at 1 130 000.

So even if it was presumed that an internal armed conflict was taking place in Tamim province, it cannot be assumed
that the indiscriminate violence which is characteristic of that conflict had reached such a high level that any person
was at risk of a serious and individual threat simply by his or her presence in the region.

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07
Federal Administrative Court, 14 July 2009, 10 C 9.08



http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/426.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
http://www.bailii.org/ew/cases/EWHC/Admin/2010/764.html
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EASO109 | Indiscriminate 40093 Belgium French Council of 11.3.10 Russia No indiscriminate violence in Chechnya
violence Alien Law (Chechnya)
Litigation
(Conseil du
contentieux
des étrangers)
- adopted by a
special seat of
three judges
EASO110 | Conflict AJDCoS, Netherlands | Dutch Administrative | 26.1.10 Somalia When assessing whether a situation under
26 January 2010, Jurisdiction Article 15(c) QD exists, consideration is given
200905017/1/V2 Division of to the nature and intensity of the violence
the Council of as a result of the conflict as well as its
State consequences for the civilian population of
Mogadishu.
EASO111 | Conflict High Administrative | Germany German High 25.1.10 Afghanistan | The Court found that the situation in
Court, Administrative Logar province in Afghanistan could be
25 January 2010, 8 A Court characterised as an internal armed conflict.
303/09.A Therefore, the applicant as a member of the
civilian population was at a significant risk in
terms of Article 15(c) QD.
EASO112 | Consideration of High Court, Ireland English High Court 14.1.10 Nigeria This case concerned the appropriate manner
Article 15(c) QD 14 January 2010, in which an application for subsidiary
Obuseh v Minister protection is to be decided where there may
for Justice, Equality be at least an implicit claim of a ‘serious
and Law Reform and individual threat’ to the applicant by
[2010] IEHC 93 reason of indiscriminate violence. The Court
found that Article 15(c) QD does not impose
a free-standing obligation on the Minister
to investigate a possible armed conflict
situation, it is for the applicant to make this
claim and to make submissions and offer
evidence establishing that he is from a place
where there is a situation of international of
internal armed conflict, and that he is at risk
of serious harm by reason of indiscriminate
violence.
EASO113 | Scope of CE 30 décembre France French Council of 30.12.09 Haiti Article L.712-1 c) CESEDA applies to threats
Article 15(c) 2009 OFPRA ¢/ State resulting from a situation of internal or
QD, provisions/ Peker n® 322375 international armed conflict. Thus CNDA
applicability subject made an error of law when granting
to the existence of subsidiary protection on the sole basis
an armed conflict of threats from armed groups without
examining if those threats could be related to
a situation of armed conflict.
EASO114 | Subsequent 200706464/1/V2 Netherlands | Dutch Administrative | 8.12.09 Afghanistan | The Court assessed the relation between
application, Jurisdiction Article 3 ECHR and Article 15(c) QD.
persecution, Division of

serious harm

the Council of
State
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The Council found that there was no indiscriminate violence in Chechnya because, first, armed attacks happened less
often and were less intense and, second, such armed attacks were at that time targeted.

The submitted documents suggested that at the time of the decision of 15 June 2009 an armed conflict existed in
Mogadishu between government troops backed by Ethiopian troops on the one hand and a complex set of other
rebel groups on the other hand who were also fighting among themselves. The violence in Mogadishu flared in May
2009 due to this conflict. This lead to many civilian casualties and a large flow of refugees (about 40 000 people

in May 2009, reaching about 190 000 people in June 2009). While the Secretary of State, acknowledged that the
circumstances outlined above had been considered in the assessment, the Secretary of State, to justify her position
that at the relevant time no exceptional situation existed in Mogadishu, sufficed with the mere assertion that the
number of civilian casualties is no reason for adopting such a view.

Given the nature and intensity of violence as a result of the conflict and its consequences for the civilian population of
Mogadishu, as may be inferred from the aforementioned documents, the Secretary of State with that single statement
insufficiently reasoned that the applicant had failed to show that the level of indiscriminate violence in Mogadishu

at the time of the adoption of the decision of 15 June 2009 was so high that substantial grounds existed for believing
that a citizen by his sheer presence there, faced a real risk of serious harm.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The applicant was entitled to subsidiary protection in terms of Section 60 (7) (2) Residence Act / Article 15(c) of the
Qualification Directive. The prerequisite for which requires that members of the civilian population face a significant
and individual threat to life and physical integrity in a situation of an armed conflict.

An internal armed conflict is characterised by durable and concerted military operations under responsible command,
but not cases of internal disturbances and tensions. Whether civil war-like or other conflicts, which fall between
these two categories, may still be classified as armed conflicts depending on their degree of intensity and durability.
However, a nationwide situation of conflict is not a necessary requirement for granting protection. This can be
deduced from the fact that in case of internal armed conflicts an internal flight alternative outside the area of conflict
can be taken into consideration.

The situation in the applicant’s home region, Logar, is particularly precarious, as it borders on the so-called ‘Pashtun
belt’/Pakistan and belongs to the heartland of the Pashtuns, where the Taliban and Al Qaeda have strong support.
The Taliban increasingly launch attacks and wage a severe war on governmental and NATO-troops. Furthermore, Logar
borders on Kabul province, where the Taliban also have military bases, but prefer guerrilla tactics (the applicant’s
home village is situated at the main road to Kabul). The civilian population is also terrorised by the Taliban.
Considering this high degree of indiscriminate violence, civilians in the province Logar are facing a significant
individual risk of life and physical integrity. The situation for the applicant is further exacerbated, since he belongs

to the ethnic minority of Tajiks and to the religious minority of Shiites; furthermore, he was a member of the youth
organisation of the Communist party (PDPA), and this fact has become known. Finally his family possesses real estate
in Logar, which might expose him to covetousness of other people. He has no relatives who might be willing and able
to protect him.

Kabul might be the only suitable place of internal protection. However, based on new evidence and jurisdiction, even
young single men cannot make a living there, unless they have vocational education, property and, above all, social
support by their family and friends. This does not apply to the applicant.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

High Administrative Court Baden-Wirttemberg,

14 May 2009, A 11 S 610/08

High Administrative Court Hessen, 11 December 2008,
8A611/08.A

High Administrative Court Hessen, 26 November 2009,
8 A 1862/07.A

High Administrative Court Rheinland Pfalz, 06 May 2008,
6 A 10749/07

The Court noted that it was difficult to envisage any circumstances where an asylum applicant who is found not
credible as to the existence of a well-founded fear of persecution will be granted subsidiary protection on exactly the
same facts and submissions.

An applicant seeking to rely on Article 15(c) of the Qualification Directive (which would not be covered by the
Refugee application) must do so explicitly and must show that he faces a serious and individual threat by reason

of indiscriminate violence in situations of international or internal armed conflict, that state protection would not

be available to him and that he could not reasonably be expected to stay in another part of the country of origin
where there is no real risk of suffering serious harm. It follows that if a person who claims to face such danger cannot
establish that he is from a place where there is a situation of international of internal armed conflict, or that such a
situation actually exists, and further cannot show why he could not reasonably be expected to relocate, then he will
not be eligible for such protection.

The applicant in this case furnished no particulars, documentation, information or evidence in relation to a threat
from armed conflict.

The Court found that the Minister does not have a free-standing obligation to investigate whether a person is eligible
for protection within the meaning of Article 15(c) of the Qualification Directive when that person has not identified
the risk to his life or person. While the Minister is mandated by Article 4 of the Qualification Directive to consider up
to date information on the conditions on the ground in the applicant’s country of origin, this is far from imposing a
free-standing obligation to go beyond that information and to investigate whether the applicant faces any unclaimed
and unidentified risk.

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK)QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

(Ireland)G.T. v Refugee Appeals Tribunal [2007] IEHC 287
N & Anor v Minister for Justice Equality and Law Reform
[2007] IEHC 277

Neosas v Minister for Justice [2008] IEHC 177,
unreported, High Court, Charleton J.

Council of State held that ‘indiscriminate violence’ and ‘existence of an armed conflict” are cumulative conditions
required for application of Article L.712-1 c) CESEDA.

Article 29(1), introductory paragraph and (b) of the Foreigners Act (2000), which provides protection in the
Netherlands against a potential breach of Article 3 ECHR, provides for the same protection as Article 15(c) of the
Qualification Directive. The latter article therefore does not amend the law.

Nederland - ABRVS, 25 mei 2009 , 200702174/2/V2
(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Netherlands - ABRvS, 25 June 2009, 200900815/1V2
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EASO115 | Civilian ZQ (serving soldier) | United English Asylum and 2.12.09 Iraq Article 15(c) QD depended upon a distinction
Iraq CG [2009] Kingdom Immigration between civilian and non-civilian status (it
UKAIT 00048 Tribunal referred to the need to show a threat to a
‘civilian’s life or person’).
EASO116 | Level of violence Asylum and United English Asylum and 19.10.09 Afghanistan | In this case the Tribunal sought to apply the
and individual risk | Immigration Kingdom Immigration guidance in Elgafaji on Article 15(c) QD and
Tribunal, GS Tribunal give country guidance on Afghanistan.
(Article 15(c):
indiscriminate
violence)
Afghanistan CG
[2009] UKIAT 00044
EASO117 | Humanitarian I.A.Z. v. Office of Hungary Hungarian Metropolitan | 15.10.09 Somalia The Court annulled the decision of the
considerations, Immigration and Court asylum authority on the basis that there
internal protection, | Nationality was insufficient evidence that an internal
gender based protection alternative existed.
persecution,
medical reports/
medico-legal
reports,
membership of a
particular social
group, nationality,
persecution
grounds/reasons,
race



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
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Although this case was concerned with return to a country, Irag, which (at least for International Humanitarian Law
purposes) remained in a state of internal armed conflict, it was not concerned with the issue of whether an appellant
qualified for subsidiary/humanitarian protection under Article 15(c) of the Qualification Directive (para 339(iv) of
Statement of Immigration Rules HC395 as amended), since the material scope of that provision was confined to
civilians. (This case was about a soldier.)

QD (Iraq) [2009] EWCA Civ 620

(CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07 1
WLR 2100

Krotov [2004] EWCA Civ 69 Prosecutor v Blaskic
(Judgement) Appeals Chamber, Case No IT-95-14-A,

29 July 2004

Fadli [2000] EWCA Civ 297

Horvath [2000] UKHL 37 Sepet and Bulbul [2003] UKHL
15

The Tribunal assessed evidence which examined the number of civilian fatalities directly caused by both sides to the
conflict, the ease of access on the road between Kabul and Jalalabad, the option of internal relocation and enhanced
risk categories. This decision was replaced as current country guidance on the applicability of Article 15(c) of the
Qualification Directive to the on-going armed conflict in Afghanistan by AK (Article 15(c)) Afghanistan CG [2012] UKUT
163.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(UK) PM and Others (Kabul-Hizbi-i-Islami Afghanistan CG
[2007] UKIAT 00089

HH & others (Mogadishu: armed conflict: risk) Somalia
CG [2008] UKAIT 00022

HJ ( Homosexuality: reasonably tolerating living
discreetly) Iran [2008] UKIAT 00044

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKIAT 00023

J v Secretary of the State for the Home Department
[2006] EWCA Civ 1238

RQ (Afghan National army-Hizbi-i-Islami-risk) Afghanistan
CG [2008] UKIAT 00013

GS (Existence of armed conflict) Afghanistan CG [2009]
UKIAT 00010

AH (Sudan) v Home Secretary [2008] 1 AC 678

Batayav v Secretary of State for the Home Department
2003] EWCA Civ 1489

Januzi v SSHD [2006] UKHL 5

AM & AM (armed conflict: risk categories) Somalia CG
[2008] UKAIT 00091

QD and AH (Iraq) v Secretary of State for the Home
Department [2009] EWCA Civ 620

The Court held that, although the applicant was able to stay in Somalia from 2006 until 2008, the decision of the
asylum authority could not be regarded as lawful given that: ‘the authority could not identify a specific territory
where the internal protection alternative would be possible.” The asylum authority therefore breached its obligation
by failing to collect all of the relevant facts and evidence before making its decision. The Court stated that the asylum
authority has to indicate whether the internal protection alternative is available and if so, in which specific territory
of Somalia. The court did not address the question whether the applicant’s hiding in the forest without any sort of
protection constituted internal protection.



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37688
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO118 | Conflict Migration Court Sweden Swedish Migration 6.10.09 Somalia This case concerned the criteria that needed
of Appeal, Court of to be fulfilled in order to establish the
6 October 2009, Appeal existence of an internal armed conflict. It was
UM8628-08 held that in Somalia’s capital, Mogadishu, at
the time of this decision, a state of internal
armed conflict was found to exist without
an internal protection alternative. The
applicant was therefore considered in need
of protection.
EASO119 | Consideration of Metropolitan Court, | Hungary Hungarian Metropolitan | 23.9.09 Somalia The Office of Immigration and Nationality
Article 15(c) QD 23 September 2009, Court (OIN) found the applicant not credible and
M.A.A. v. Office therefore did not assess the risk of serious
of Immigration harm. Instead the OIN granted protection
and Nationality against refoulement. The Metropolitan Court
21.K.31484/2009/6 ruled that the OIN was obliged to assess
conditions for subsidiary protection and
serious harm even if the applicant was not
found credible.
EASO120 | Consideration of Secretary of State United English Court of 14.7.09 Iraq HH was liable to deportation because, during
Article 15(c) QD for the Home Kingdom Appeal a period of exceptional leave to remain in

Department v HH
(Iraq) [2009] EWCA
Civ 727

the UK, he committed three sexual offences.
A deportation order was made without
regard to a forgotten policy which provided
that ‘Enforcement action should not be
taken against Nationals who originate from
countries which are currently active war
zones’. HH appealed, relying upon that policy.
Shortly before the start of the hearing, the
Secretary of State withdrew the policy. The
Tribunal considered that the policy had been
in force at the date of the decision to make

a deportation order and that its belated
withdrawal could not retrospectively make
the initial decision lawful. The Secretary of
State appealed. HH had two further elements
of his appeal, that deportation would violate
his rights under Article 8 of the ECHR and
Article 15(c) QD. The Asylum and Immigration
Tribunal did not consider it necessary to
decide that aspect of the appeal because of
their decision that the making of the decision
to deport HH was unlawful.



http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

* The Migration Court of Appeal noted that the Elgafaji decision stated that it is not an absolute requirement

that threats must be specifically directed against the applicant based on personal circumstances. In situations of
indiscriminate violence a person can, by his mere presence, run a risk of being exposed to serious threats.

Regarding internal armed conflict the Court noted that there is no clear definition of the concept in international
humanitarian law. Neither the 1949 Geneva Conventions’ common Article 3, nor the Additional Protocol (1977),
contains a definition of the concept. However, the Protocol does state which non-international conflicts it applies to.
These are conflicts that take place on the territory of a party to the convention between its own forces and rebellious
armed groups or other organised groups who are under responsible leadership and who have control over part

of its territory and can organise cohesive and coordinated military operations as well as implement the protocol.

The protocol thus presumes that government forces participate in the conflict and also that the rebels have some
territorial control. The International Red Cross drew conclusions in its paper “How is the term ‘armed conflict’ defined
in International Humanitarian Law?” March 2008, that it is an extended armed conflict between armed government
forces and one or more armed groups or between such armed groups which occurs on the territory of a state. There
must be a minimum level of intensity and the parties concerned must exhibit a minimum level of organisation.
Further guidance can be sought in the International Criminal Court (ICC) Yugoslav Tribunal case concerning ICTFY,
Prosecutor v Dusko Tadic . From article 8:2 of the ICC it is clear that non-international conflicts are in focus and not
situations that have arisen because of internal disturbances or tensions such as riots, individual or sporadic acts of
violence or other such acts.

The Migration Court of Appeal concluded that an internal armed conflict cannot be precluded in a state solely on the
grounds that the requirement in the protocol from 1977 for territorial control is not met. Nor can it be required that
government forces are involved in the conflict since this would mean that persons from a failed state would not enjoy
the same possibilities as others to seek international protection.

The Court concluded that an internal armed conflict within the meaning of the Swedish Aliens Act exists if certain
conditions (which they listed) are fulfilled. The Court then addressed the question: Can an internal armed conflict be
declared in only a part of a country?

* The Tribunal concluded that the presence of an armed conflict depended mainly on the assessment of the actual
circumstances at hand. The Tribunal also made a distinction between the area where the conflict took place and the
question of within which area international humanitarian law was applicable (the wider area surrounding Mogadishu
and the then TFG base in Baidoa). The UK decision was considered relevant as it is a legal authority in another country
which is bound by the same international legal obligations as Sweden and for whom the same Community provisions
apply. The UK decision held that it is possible and pertinent in legal terms to limit a geographical area for an internal
armed conflict to the town of Mogadishu.

* For the Migration Court of Appeal the population of Mogadishu, and not least its significant strategic role based on
the most recent country of origin information, and the sharp decline in respect for human rights further support this
conclusion.

* Regarding internal protection the Court noted that it is the responsibility of the first instance Migration Board to
prove that there is an alternative. This has not been established by the Board and it is the opinion of the Court that no
such alternative exists.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY

(UK) HH & others (Mogadishu: armed conflict: risk)
Somalia CG [2008] UKAIT 00022

(Germany) Federal Administrative Court, 24 June 2008,
10 C43.07

The Court applied the Jurisprudence of the Court of Justice of the European Union (C-465/07. Elgafaji), which
examined the notion of generalised violence and indiscriminate violence, and found that Mogadishu was affected by
an internal armed conflict where the level of indiscriminate violence was high enough to qualify as serious harm.
The Court stated that the OIN did not assess the risk of serious harm and the principal of non-refoulement properly,
and did not collect and consider all relevant information and evidence. Therefore, the risk of serious harm needed to
be analysed in a new procedure.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

Where a Home Office policy had been overlooked when a decision to deport an Iragi national had been made, the
Secretary of State’s subsequent withdrawal of that policy could not retrospectively make the initial decision lawful.
However, it was clear that there remained issues under Article 8 of the ECHR and Article 15(c) of the Qualification
Directive which were likely to have to be determined. The Secretary of State’s decision was quashed, but if, as might
be likely, the decision to deport was made again, it would be open to HH to raise arguments under Article 8 of the
ECHR and Article 15(c) of the Qualification Directive on his appeal against that decision.

QD (Iraq) v Secretary of State for the Home Department
[2009] EWCA Civ 620

Secretary of State for the Home Department v Abdi
(Dhudi Saleban) [1996] Imm AR 148



http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/727.html
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO121 | Level of violence Federal Germany German Federal 14.7.09 Iraq A serious and individual threat to life and
and individual risk | Administrative Administrative limb may result from a general risk in the
Court, 14 July 2009, Court context of an armed conflict if the risk
10C9.08 is enhanced because of the applicant’s
individual circumstances or from an
extraordinary situation which is characterised
by such a high degree of risk that practically
any civilian would be exposed to a serious
and individual threat simply by his or her
presence in the affected region.
EASO122 | Armed conflict CNDA 9 juillet France French CNDA 9.7.09 Sri Lanka The Court found that there was no more
2009 Pirabu n® (National armed conflict in Sri Lanka since LTTE’s final
608697/07011854 Asylum Court) defeat in June 2009. Hence Article L.712-1 c)
CESEDA provisions were no more applicable
in the context of Sri Lanka.
EASO123 | Level of violence CE, 3 July 2009, France French Council of 3.7.09 Sri Lanka The requirement of an individualisation
and individual risk | Ofpra vs. Mr. A, n°® State of the threat to the life or person of an
320295 applicant for subsidiary protection is inversely
proportional to the degree of indiscriminate
violence which characterises the armed
conflict.
EASO124 | Assessment of risk | CE 3 juillet France French Council of 3.7.09 Sri Lanka It is not required by Article L.712-1 c) CESEDA
under Article 15(c) | 2009 OFPRA c/ State that indiscriminate violence and armed
QD provisions, Baskarathas n® conflict should coincide in every way in the
balancing scale, 320295 same geographic zone. When indiscriminate

personal elements
not required
beyond a certain
threshold of
indiscriminate
violence,
indiscriminate
violence not
necessarily limited
to the conflict zone
sticto sensu

violence reaches such a level that a person
sent back to the area of conflict is at risk
because of his mere presence in this territory,
an appellant does not have to prove that

he is specifically targeted to meet the
requirements of Article L.712-1 c) CESEDA.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

In spite of minor deviations in wording, the provision of Section 60 (7) sentence 2 of the Residence Act is equivalent to | (CJEU) Elgafaji v Staatssecretaris van Justitie C-465/07
Article 15(c) of the Qualification Directive. The High Administrative Court found that general risks could not constitute | (Germany) Federal Administrative Court, 24 June 2008,
an individual threat within the meaning of Article 15(c) of the Qualification Directive, unless individual risk-enhancing | 10 C 43.07

circumstances exist. However, this court has already found in its decision of 24 June 2008 (10 C 43.07) that a general
risk to which most civilians are exposed may cumulate in an individual person and therefore pose a serious and
individual threat within the definition of Article 15(c) of the Qualification Directive. At the time this court argued that
the exact requirements would have to be clarified by the European Court of Justice. In the meantime, the European
Court of Justice has clarified this question in Elgafaji C-465/07. The requirement in Elgafaji is essentially equivalent to
this court’s requirement of an ‘individual accumulation’ of a risk.

The High Administrative Court would have to examine whether a serious and individual threat to life and limb exists
for the applicant in Iraq or in a relevant part of Iraq in the context of an armed conflict. It is not necessary that the
internal armed conflict extends to the whole country. However, if the internal armed conflict affects only parts of the
country, as a rule the possibility of a serious and individual threat may only be assumed if the conflict takes place in
the applicant’s home area, to which he would typically return.

If it is established in the new proceedings that an armed conflict in the applicant’s home area indeed poses an
individual threat due to an exceptionally high level of general risks, it must be examined whether internal protection
within the meaning of Article 8 of the Qualification Directive is available in other parts of Iraq.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.

According to Article L.712-1 c) CESEDA [which transposed Article 15(c) of the Qualification Directive], the Council of
State considered that generalised violence giving rise to the threat at the basis of the request for subsidiary protection
is inherent to the situation of armed conflict and characterises it. The Council of State considered that according

to the interpretation of this provision, as well as, the provisions of the Qualification Directive, the violence and the
situation of armed conflict coexist in all regards on the same geographical zone.

The Council of State stated that the existence of a serious, direct and individual threat to the life or person of an
applicant for subsidiary protection is not subject to the condition that he/she proves that he/she is specifically
targeted because of elements which are specific to his/her personal situation as soon as the degree of indiscriminate
violence characterising the armed conflict reaches such a high level that there are serious and established grounds
for believing that a civilian, if returned to the country or region concerned, would, by his/her sole presence on the
territory, face a real risk of suffering these threats.

This is the first major post - £/ Gafaji case. The first finding answers to OFPRA’s position that application of L.712-1c)
had to be strictly restricted to the area where fighting/combats are actually taking place. The rationale is that the war
may generate indiscriminate violence beyond the limits of the conflict zone.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin

EASO125 | Level of violence QD (Iraq) v Secretary | United English Court of 24.6.09 Iraq It fell to be determined whether the
and individual risk | of State for the Kingdom Appeal approach of the Asylum and Immigration

Home Department; Tribunal to the meaning and effect of
AH (Iraq) v Secretary Article 15(c) QD was legally flawed. The
of State for the Claimant in the first appeal had entered the
Home Department UK and claimed asylum on the basis that,
[2009] EWCA Civ as a member of the Ba’ath Party under the
620 Saddam regime, he was in fear of reprisals
upon return. His claim was refused. The
Immigration Judge refused his appeal
having concluded that, in the light of the
law set out in KH (Article 15(c) Qualification
Directive: Iraq), Re [2008] UKAIT 23, the level
of violence in his home area did not pose a
sufficiently immediate threat to his safety
to attract the protection of Article 15(c). In
the second appeal, the Tribunal had found,
likewise applying KH, that it was not satisfied
that the level of violence prevalent in the
home area of the Claimant would place him
at sufficient individual risk if he were to be
returned.

EASO126 | Conflict CNDA, 9 June 2009, | France French CNDA 9.6.09 Somalia The Court found that the situation which

Mr. H., n® (National prevailed at the moment of the assessment

639474/08019905 Asylum Court) in Mogadishu must be seen as a situation
of generalised violence resulting from a
situation of internal armed conflict. Its
intensity was sufficient to consider that at the
moment of the evaluation the applicant faced
a serious, direct and individual threat to his
life or person, without being able to avail
himself of any protection.

EASO127 | High level of CNDA 9 juin 2009 France French CNDA 9.6.09 Somalia The Court found that, at the date of its ruling,
indiscriminate M.HAFHI n® 639474 (National blind violence in Mogadishu reached such
violence Asylum Court) a high level that the appellant would be

exposed to a serious threat against his life.

EASO128 | Level of violence AJDCoS, Netherlands | Dutch Administrative | 25.5.09 Iraq Article 15(c) QD only offers protection in
and individual risk | 25 May 2009, Jurisdiction exceptional circumstances where there is a

200702174/2/V2 Division of high level of indiscriminate violence.
the Council of
State

EASO129 | Existence of CE 15 mai 2009, Mlle | France French Council of 15.5.09 Irak It is a contradictory reasoning and an error
conditions required | Kona n °292564 State of law to deny an Assyro-Chaldean woman
by Article 15(c) refugee status and to grant her subsidiary
QD not precluding protection because of threats rooted in her
potential being member of a wealthy Christian family.
applicability of
Geneva Convention
provisions

EASO130 | Absence of CNDA 24 avril 2009 | France French CNDA 24.4.09 Russian The Court found that, at the date of its ruling,
indiscriminate Galaev n° 625816 (National Federation | there was no indiscriminate violence in
violence Asylum Court) Chechnya. Therefore subsidiary protection

on the “15(c)’ ground could not be granted to
the appellant.



http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
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References to jurisprudence of European or national
courts

Appeals allowed and cases remitted to the Tribunal for reconsideration. The effects of the Tribunal’s erroneous
premise in KH were that the concepts of ‘indiscriminate violence’ and ‘life or person’ had been construed too
narrowly, and ‘individual’ had been construed too broadly, so that the threshold of risk had been set too high, KH

was overruled. On the proper construction of Article 15(c) of the Qualification Directive, the existence of a serious
and individual threat to the life or person of an applicant for subsidiary protection was not subject to the condition
that that applicant adduce evidence that he was specifically targeted by reason of factors particular to his personal
circumstances; the existence of such a threat could exceptionally be considered to be established where the degree of
indiscriminate violence, as assessed by the competent national authorities, reached such a high level that substantial
grounds were shown for believing that a civilian, returned to the relevant country or region, would, solely on account
of his presence in that territory, face a real risk of being subject to that threat.

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 23

R v Asfaw (Fregenet) [2008] UKHL 31

Saadi v United Kingdom (13229/03) (2008) 47 EHRR 17
Sheekh v Netherlands (1948/04) (2007) 45 EHRR 50
Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v
Ireland (45036/98) (2006) 42 EHRR 1

K v Secretary of State for the Home Department [2006]
UKHL 46

Muslim v Turkey (53566/99) (2006) 42 EHRR 16;
Batayav v Secretary of State for the Home Department
(No 2) [2005] EWCA Civ 366

R (on the application of Razgar) v Secretary of State for
the Home Department (No 2) [2004] UKHL 27

R (on the application of Ullah) v Special Adjudicator
[2004] UKHL 26

Criminal Proceedings against Lyckeskog (C99/00) [2003]
1WLR9

Pretty v United Kingdom (2346/02) [2002] 2 FLR 45
Aspichi Dehwari v Netherlands (37014/97) (2000) 29
EHRR CD74

Kurt v Turkey (24276/94) (1999) 27 EHRR 373

Osman v United Kingdom (23452/94) [1999] 1 FLR 193
HLR v France (24573/94) (1998) 26 .HRR 29

Chahal v United Kingdom (22414/93) (1997) 23 EHRR 413
D v United Kingdom (30240/96) (1997) 24 EHRR 423
Chiron Corp v Organon Teknika Ltd (No 3) [1996] RPC 535
Vilvarajah v United Kingdom (13163/87) (1992) 14 EHRR
248

Soering v United Kingdom (A/161) (1989) 11 EHRR 439

The Court examined the situation which prevailed in Somalia at that time and its deterioration due to the violent
fighting between the Federal Transitional Government and several clans and Islamic militia and considered that,

in some geographical areas, in particular in and around Mogadishu, the fighting was at the time characterised by

a climate of generalised violence which included the perpetration of acts of violence, slaughters, murders and
mutilations targeted at civilians in these areas. The Court therefore considered that this situation must be seen as a
situation of generalised violence resulting from a situation of internal armed conflict. Finally, the Court considered
that the situation of generalised violence, due to its intensity in the applicant’s region of origin, was sufficient to find
that he currently faced, a serious, direct and individual threat to his life or person, without being able to avail himself
of any protection.

Subsidiary protection was granted regardless of any personal reason.

The Council of State concluded that it follows from the Elgafaji judgment (C 465/07) that Article 15(c), read in
conjunction with Article 2(e) of the Qualification Directive, is designed to provide protection in the exceptional
situation where the degree of indiscriminate violence characterising the armed conflict reaches such a high level that
substantial grounds are shown for believing that a civilian, if returned to the relevant country or, as the case may be,
to the relevant region, would, solely on account of his presence on the territory of that country or region, face a real
risk of being subject to the serious threat referred to.

The Court of Justice in Elgafaji held that the interpretation of Article 15(c) of the Qualification Directive should be
carried out independently. Nonetheless, it can be inferred from the decision in Elgafaji and the jurisprudence of the
ECtHR regarding Article 3 of ECHR, that Article 15(c) of the Qualification Directive refers to a situation where Article 29
(1)(b) of the Aliens Act is also applicable.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

Even when there is an armed conflict going on in a given country, subsidiary protection can only be granted if the
prospective risk is not linked to a conventional reason.

Claim was rejected both on Geneva Convention and subsidiary protection grounds.



http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
http://www.bailii.org/ew/cases/EWCA/Civ/2009/620.html
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EASO131 | Level of violence Federal Germany German Federal 21.4.09 Iraq The application of assessing group
and individual risk | Administrative Administrative persecution is comparable to the European
Court, 21 April 2009, Court Court of Justice’s consideration of subsidiary
10C11.08 protection under Article 15(c) QD (Elgafaji,
17 February 2009, C 465/07), linking the
degree of danger for the population or parts
of the population to the individual danger of
an individual person.

EASO132 | Existence of CNDA 3 avril 2009 France French CNDA 3.4.09 Sudan The Court found that, at the date of its ruling,
indiscriminate M. GEBRIEL n°® (National the area of North Darfour was plagued by
violence, 630773 Asylum Court) indiscriminate violence but did not specify
assessment of past the level of this violence.
circumstances

EASO133 | Existence of CNDA 1ler avril 2009 | France French CNDA 1.4.09 Sri Lanka The Court found that, at the date of its ruling,
indiscriminate Mlle Thiruchelvam (National the eastern and northern parts of Sri Lanka
violence, internal n° 617794 Asylum Court) were plagued by indiscriminate violence
flight alternative but did not specify the level of this violence.
(IFA) CNDA nevertheless rejected appellant’s claim

on the ground of internal flight alternative
in Colombo where she has been living since
2000.

EASO134 | Actor of 24. K. Hungary Hungarian Metropolitan | 16.3.09 Iraq The Court granted the applicant subsidiary
persecution or 33.913/2008/9 Court of protection status on the grounds that he
serious harm, Budapest would be at risk of serious harm on return to
inhuman or his home country (indiscriminate violence).
degrading
treatment or
punishment,
internal armed
conflict, subsidiary
protection,
membership of a
particular social
group

EASO135 | Individual risk Supreme Czech Czech The Supreme | 13.3.09 Iraq The case concerned an application for

Administrative Republic Administrative international protection by an Iragi national.
Court, Court The application was dismissed on the

13 March 2009,
H.A.S. v Ministry
of Interior n.5 Azs
28/2008-68

grounds of a failure to establish that his

life or person was threatened by reason of
indiscriminate violence. The applicant failed
to demonstrate individual risk.
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The assumption of group persecution, meaning persecution of every single member of the group, requires a certain
‘density of persecution’, justifying a legal presumption of persecution of every group member. These principles,
initially developed in the context of direct and indirect State persecution, are also applicable in the context of

private persecution by non-State actors under Article 60(1) sentence (4)(c) of the Residence Act (in compliance with
Article 6(c) of the Qualification Directive), which now governs explicitly private persecution by non-State actors.
Under the Qualification Directive, the principles developed in German asylum law in the context of group persecution
are still applicable. The concept of group persecution is by its very nature a facilitated standard of proof and in this
respect compatible with basic principles of the 1951 Refugee Convention and the Qualification Directive. Article 9.1 of
the Qualification Directive defines the relevant acts of persecution, whereas Article 10 of the Qualification Directive
defines the ‘characteristics relevant to asylum’ as ‘reasons for persecution’.

The Court found that in order to establish the existence of group persecution it is necessary to at least approximately
determine the number of acts of persecution and to link them to the whole group of persons affected by that
persecution. Acts of persecution not related to the characteristics relevant to asylum (reasons for persecution) are not
to be included.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(Germany) Federal Administrative Court, 18 July 2006,
1C15.05

Federal Administrative Court, 1 February 2007, 1 C 24.06

Subsidiary protection was granted to the appellant on consideration of his reasons of fleeing from his native region,
directly rooted in murderous attacks by the Janjawid militia.

Claim was rejected both on Geneva Convention and subsidiary protection grounds. One of the few examples of IFA
cases registered in French jurisprudence.

The Court rejected the applicant’s request for refugee status as the persecution he was subject to was in no way
related to the reasons outlined in the Geneva Convention, in particular, membership of a particular social group. The
applicant’s kidnapping was the consequence of the general situation in the country.

The Court examined Article 15(b) and (c) of the Qualification Directive. In this context the Court relied significantly on
the judgment reached by the European Court of Justice on 17 February 2009 in Case C-465/07. Article 15(b) of the
Qualification Directive assumes facts relating to the personal situation of the applicant, which did not apply in the
applicant’s case. The subsidiary protection status contained in Section 61(c) of the Asylum Act and in Article 15(c) of
the Qualification Directive is more general, and connected rather to the situation in the country than personally to
the applicant. The Court lists the conditions for subsidiary protection status in accordance with paragraph (c). In the
applicant’s case, the violations of law affecting him are consequences of the general risk of harm and indiscriminate
internal armed conflict, while according to the country information reports, the violence not only affects the
applicant’s place of residence but also most of the country. In contrast to non-refoulement, the granting of subsidiary
protection status is not based on the extreme nature of the prevailing situation, but on the fulfilment of statutory
conditions for granting the status. The conditions differ for the two legal concepts. If the country information indicates
without any doubt that the conditions for subsidiary protection apply, the applicant must be granted subsidiary
protection.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The Supreme Administrative Court (SAC) interpreted the meaning of the phrase ‘a risk of serious harm and individual
threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or internal armed
conflict”

The Court set out a three-stage test that must be satisfied in order to establish this type of ‘serious harm’. All three
elements of the test must be met for subsidiary protection to be granted in a situation of indiscriminate violence.
According to the final decision of SAC, the applicant fulfilled two conditions. It was accepted that Irag was in a
situation of international or internal armed conflict and that the applicant was a civilian. However, according to the
Court, the applicant’s life or person was not threatened by reason of indiscriminate violence. The situation in Iraq
could not be classified as a ‘total conflict’ where a civilian may solely on account of his presence on the territory of
that country or region, face a real risk of being subjected to that threat. The applicant was not a member of a group
that was at risk and therefore did not establish a sufficient level of individualisation.

(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07
(ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY
Prosecutor v Kunarac and Others (IT-96-23 and
1T-96-23-1) ICTY
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National Jurisprudence (pre-Elgafaji)

EASO136

Indiscriminate
violence and
serious threat

AM & AM (armed
conflict: risk
categories) Somalia
CG [2008] UKAIT
00091

United
Kingdom

English

Asylum and
Immigration
Tribunal

27.1.09

Somalia

The historic validity of the country guidance
given in HH and Others (Mogadishu: armed
conflict: risk) [2008] UKAIT 22 was confirmed
but it was superseded to extent that there
was an internal armed conflict within the
meaning of Article 15(c) QD throughout
central and southern Somalia, not just in and
around Mogadishu. The conflict in Mogadishu
amounted to indiscriminate violence of

such severity as to place the majority of the
population at risk of a consistent pattern

of indiscriminate violence. Those not from
Mogadishu were not generally able to show
a real risk of serious harm simply on the
basis that they were a civilian or even a
civilian internally displaced person, albeit
much depended on the background evidence
relating to their home area at the date of
decision or hearing. Whether those from
Mogadishu (or any other part of central and
southern Somalia) were able to relocate
internally depended on the evidence as to
the general circumstances in the relevant
area and the personal circumstances of the
applicant.

EASO137

Conflict and
internal protection

High Administrative
Court Hessen,
11 December 2008,
8A611/08.A

Germany

German

High
Administrative
Court Hessen

11.12.08

Afghanistan

The situation in Paktia province in
Afghanistan meets the requirements of an
internal armed conflict in terms of Section
60(7)(2) Residence Act/Article 15(c) QD. An
internal armed conflict does not necessarily
have to affect the whole of the country of
origin. The concept of internal protection
does not apply if the applicant cannot
reasonably be expected to reside in another
part of the country because of anillness,
even if that illness is not life-threatening
(epilepsy in the case at hand).



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

A person might have succeeded in a claim to protection based on poor socio-economic or dire humanitarian living
conditions under the Refugee Convention or Article 15 of the Qualification Directive or Article 3, although to succeed
on this basis alone the circumstances would have to be extremely unusual. In the context of Article 15(c) the serious
and individual threat involved did not have to be a direct effect of the indiscriminate violence; it was sufficient if the
latter was an operative cause. Assessment of the extent to which internally displaced persons faced greater or lesser
hardships, at least outside Mogadishu, varied significantly depending on a number of factors. Note: This case was
considered in HH (Somalia) & Ors v Secretary of State for the Home Department [2010] EWCA Civ 426. The appeal of
one of the Claimants was allowed on the ground that where the point of return and any route to the safe haven were
known or ascertainable, these formed part of the material immigration decision and so were appealable.

Many cases cited, significant cases include:

Elgafaji v Staatssecretaris van Justitie (C-465/07) [2009]
1 WLR 2100

HH and others (Mogadishu: armed conflict: risk) Somalia
CG [2008] UKAIT 00022

KH (Article 15(c) Qualification Directive) Iraq CG [2008]
UKAIT 00023

HS (returned asylum seekers) Zimbabwe CG [2007] UKAIT
00094

NA v UK Application No 25904/07

AG (Somalia) [2006] EWCA Civ 1342

M and Others (Lone women: Ashraf) Somalia CG [2005]
UKIAT 00076

R (On the appellant of Adam v Secretary of State for the
Home Department [2005] UKHL 66

Yassin Abdullah Kadi, Al Barakaat International
Foundation v Council of the European Union and
Commission of the European Communities, joined cases
C-402/05 C-402/05 P and C-415/05

R (Sivakumar) v Secretary of State for the Home
Department [2003] 1 WLR 840

Ullah [2004] UKHL 26

Prestige Properties v Scottish Provident Institution [2002]
EWHC 330

Adan v Secretary of State for the Home Department
[1999] 1 AC 293; [1998] 2 WLR 703

Shah and Islam [1999] 2 AC 629

Vilvarajah and Others v United Kingdom [1991] 14 EHRR
248

The term ‘internal armed conflict’ has to interpreted in line with the case law of the Federal Administrative Court in
the light of the Geneva Conventions of 1949 including their Additional Protocols. If a conflict is not typical of a civil
war situation or of guerrilla warfare, especially as concerns the degree of organisation of the parties to the conflict,
they must be marked by a certain degree of durability and intensity in order to establish protection from deportation
under Article 15(c) of the Qualification Directive. However, the conflict does not necessarily have to affect the whole
territory of the state. This is clearly evident from the fact that subsidiary protection is not granted if an internal
protection alternative exists.

The requirements for subsidiary protection are met for the applicant as an internal armed conflict takes place in

his home province Paktia which takes the form of a civil war-like conflict and of guerrilla warfare with the Afghan
government forces, ISAF and NATO units on one side and the Taliban on the other. This conflict results in risks for a
high number of civilians, which would be concentrated in the applicant’s person in a manner that he would face a
serious and individual threat upon return which could take the form of punishment and/or forced recruitment.

As a result of what happened to the applicant before he left Afghanistan, and in any case because he is a male
Pashtun who could be recruited for armed service, there is a sufficient degree of individualisation of a risk of
punishment and/or forced recruitment which might even make the granting of refugee status applicable. Therefore,
it is not necessary to clarify in this decision other open questions in this context, which might have to be clarified by
a European Court in any case. This includes the exact requirements of individualisation of risk which generally affect
the civilian population. This would include a more concrete definition of the term ‘indiscriminate violence’, which is
part of Article 15(c) of the Qualification Directive but has not been included in Section 60 (7) (2) of the Residence Act.
It also has not been clarified whether it is necessary in the context of Article 15(c) of the Qualification Directive to
identify a certain ‘density of danger’ (as in the concept of group persecution) or whether it is sufficient to establish a
close connection in time and space to an armed conflict.

The applicant cannot avail of internal protection in other parts of Afghanistan. This is because the issue of whether
he can be reasonably expected to stay in another part of his country of origin does not only involve risks related to
persecution. It must also be taken into account whether he could safeguard at least a minimum standard of means of
existence (minimum subsistence level). As a result of the poor security and humanitarian situation this is not the case
in Afghanistan in general, and Kabul in particular. In contrast to its former judgment (decision of 7 February 2008, 8
UE 1913/06) the Court is now convinced that Kabul does not provide an internal protection alternative even to young
single male returnees, unless they are well educated, have assets or may rely on their families. In this context it has
to be considered as questionable that the concept of internal protection is not applied only in cases of extreme risk
such as starvation or severe malnutrition. Furthermore, the applicant is able to work in a limited way only due to his
epilepsy and he would not be able to secure the necessary medication.

(Germany) Administrative Court Stuttgart, 21.05.2007,
4K 2563/07

Federal Administrative Court, 7 February 2008, 10 C
33.07

Federal Administrative Court, 29 May 2008, 10 C 11.07
Federal Administrative Court, 24 June 2008, 10 C 43.07
High Administrative Court Hessen, 10 February 2005,
8 UE 280/02.A

High Administrative Court Hessen, 26 June 2007, 8 UZ
452/06.A

High Administrative Court Hessen, 7 February 2008,

8 UE 1913/06



https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
https://tribunalsdecisions.service.gov.uk/utiac/decisions/37739
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO138 | Individual risk Administrative Germany German Administrative | 10.12.08 Iraq The risk of the applicant becoming a victim
Court Minchen, Court of an honour killing (or respectively a weaker,
10 December 2008, Minchen non-life threatening disciplinary measure
M 8 K07.51028 by her clan) because of her moral conduct,
disapproved by her clan, constitutes an
increased individual risk. However, this risk
is not the result of arbitrary violence, but
constitutes a typical general risk.
EASO139 | Internal protection | District Court Netherlands | Dutch District Court | 28.11.08 Colombia The District Court held the stated lack of
Almelo, Almelo credibility in the first instance decision
28 November 2008, did not exclude the possible granting of
AWB 08/39512 asylum status on the grounds of Article 15(c)
QD, since it has been established that
the applicants are Colombian nationals.
Regarding the respondent’s claim that the
applicants cannot be granted an asylum
permit on the grounds of Article 15(c) QD,
because there is a possibility of internal
protection in Colombia, the District Court
held that it follows from Article 8 para 1 QD
that at a minimum the applicant must not run
a real risk of serious harm in the relocation
alternative.
EASO140 | Conflict Council for Alien Belgium French Council for 23.10.08 Burundi This case concerned the definition of
Law Litigation, Alien Law an ‘internal armed conflict.’ Relying on
23 October 2008, Nr. Litigation international humanitarian law and in

17.522

particular on the Tadic decision of the
International Criminal Tribunal for the former
Yugoslavia (ICTY), the Council defined an
‘internal armed conflict” as continuous
conflict between government authorities and
organised armed groups, or between such
groups within a State. The Council also found
that a ceasefire did not necessarily mean that
such a conflict had ended.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts
The Court cannot establish a nationwide specific individual threat to the applicant (only a general risk) despite her (Germany) Federal Administrative Court, 24 June 2008,
status as a possible returnee. A different assessment does not even follow from the new case law of the Federal 10 C43.07

Administrative Court, according to which the provision of Section 60(7)(3) of the Residence Act, (referring to
protection from deportation by the suspension of deportation in case of general risks) has to be applied in line with
the Qualification Directive, which means that the provision in German law does not include those cases in which,

on the basis of an individual assessment, the conditions of granting subsidiary protection under Article 15(c) of

the Qualification Directive are fulfilled (Federal Administrative Court, 24 June 2008, 10C 43.07). The distinguishing
characteristics of ‘substantial individual danger to life and limb’ are equivalent to those of a ‘serious and individual
threat to life or person’ within the meaning of Article 15(c) of the Qualification Directive. It must be examined
whether the threat arising for a large number of civilians resulting from an armed conflict, and thus a general threat,
is so aggregated in the person of the applicant as to represent a substantial individual danger within the meaning

of Section 60(7)(2) of the Residence Act. Such individual circumstances that aggravate the danger may be caused by
one’s membership of a group. In this context in Irag, lower courts’ decisions have mentioned membership in one of
the political parties, for example, or membership in the occupational group of journalists, professors, physicians and
artists. The applicant is not at risk due to her membership to a particular group, which, at the same time, excludes the
existence of risk aggravating circumstances for the same reason.

Another condition for assuming an individually aggravated threat, taken from the statements of reasons for the
Residence Act 1, is that the applicant must be threatened with danger as a consequence of ‘indiscriminate violence’.
General dangers of life, which are simply a consequence of armed conflicts, for example due to the deterioration of
the supply situation, cannot be considered for the assessment of the density of risks.

As far as the applicant claims she will be a victim of an honour killing (or respectively a weaker, non-life threatening
disciplinary measure by her clan) because of her moral conduct, disapproved by her clan, she is in fact subject to an
increased individual risk. However, this risk is not a result of arbitrary violence, but is a target-oriented, predictable
danger, aimed directly at the applicant, which is an expression of a criminal attitude among some individuals of her
culture of origin, that even in Germany is noticeable. Like in any society characterised by anarchic circumstances,
this risk may intentionally affect everybody who does not submit to ‘fist law’. This risk emerges and prospers in

the absence of a functional constitutional order based on peace, providing for corresponding punishment and is,
therefore, a typical general risk.

The district court can conclude from the decisions that, in the framework of the research performed with regards to
the applicants’ asylum stories, the respondent consulted the general country of origin report of the Dutch Minister of
Foreign Affairs about Colombia (of September 2008) and has heard the applicants. However, taking into account the
complex situation in Colombia — according to the aforementioned country of origin report, there is a dynamic conflict
there — the district court deems this research to be insufficient in the present case.” In addition, the country of origin
report of 2008 describes the situation as it was in 2006 and, therefore, does not describe the current situation.

The District Court referred to the respondent’s policy regarding internal protection (paragraph C4/2.2 Aliens Circular
2000) and stated:

‘(...) it can only be reasonably expected from the applicant that he stays in another part of the country of origin, if
there is an area where the applicant is not in danger and the safety there is lasting. It must be considered unlikely that
there is a part of Colombia where safety is lasting, since the country report of Colombia states that there is a dynamic
conflict and taking account of the safety situation per region as described in paragraph 2.3.2.

The debate before the Council for Alien Law Litigation (CALL) mainly concerned the definition of ‘internal armed (ICTY) Prosecutor v Tadic (IT-94-1-AR72) ICTY
conflict” and the factors that need to be considered in order to determine when such a conflict ceases. In order to
define the concept of ‘internal armed conflict’, the CALL relied on international humanitarian law (as neither the
Belgian Alien Law nor the travaux préparatoires of that law provide a definition), and in particular on the Tadic
decision of the ICTY.

Further relying on Tadic, the CALL ruled that ‘international humanitarian law continues to apply until a peaceful
settlement is achieved, whether or not actual combat takes place there.” For the CALL a ceasefire does not suffice,

but it is required that the fighting parties give ‘tangible and unambiguous signals of disarmament, bringing about a
durable pacification of the territory’. Based on that definition the CALL decided that it was premature to conclude that
the May 2008 ceasefire had ended the conflict in Burundi. The situation in Burundi was still to be considered as an
internal armed conflict.

The CALL further examined the other conditions that must be fulfilled: indiscriminate violence, serious threat to a
civilian’s life or person, and a causal link between the two. With regard to ‘indiscriminate violence’, the CALL referred
to its earlier case law, in which it had defined the concept as: ‘indiscriminate violence that subjects civilians to a real
risk to their lives or person even if it is not established that they should fear persecution on the basis of their race,
religion, nationality, their belonging to a particular social group, or their political opinions in the sense of Art 1(A)(2) of
the 1951 Refugee Convention.

For the CALL it therefore needed to be established that there was, in a situation of armed conflict, ‘endemic violence
or systematic and generalised human rights violations’. In the case at hand the CALL found that those conditions were
met.
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12 August 2008, 6 A
10750/07.0VG

Rheinland-Pfalz

EASO141 | Conflict High Administrative | Germany German High 19.9.08 Iraq The situation in Iraq was not characterised
Court, Administrative by an armed conflict within the meaning of
19 September 2008, Court of Section 60(7)(2) Residence Act/Article 15(c)
11B17/08 Schleswig- QD. In any case, there was no sufficient
Holstein individual risk for returnees.

EASO142 | Refugee vs District Court Zwolle, | Netherlands | Dutch District Court | 15.8.08 Afghanistan | This case confirmed that the Qualification
Subsidiary 15 August 2008, Zwolle Directive makes a clear distinction between
protection AWB 09/26758 refugees and those in need of subsidiary

protection. Further, that Article 28 of the
Asylum Procedures Directive, which considers
unfounded applications, is not applicable

to those who fall within the scope of

Article 15(c) QD.

EASO143 | Serious risk and High Administrative | Germany German High 12.8.08 Afghanistan | The security and humanitarian situation
conflict Court Administrative in Kabul did not meet the standards for

Rheinland-Pfalz, Court a ‘situation of extreme risk’ (extreme

Gefahrenlage) for a returnee who grew
up in Kabul. Article 15(c) QD requires that
a particular risk resulting from an armed
conflict is substantiated.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Within the definition of Article 1 of the Second Additional Protocol to the Geneva 1949 Conventions an internal
armed conflict only takes place if an opposing party to a civil war has control over a part of the state’s territory. The
Federal Administrative Court additionally included ‘civil war-like conflicts and guerrilla warfare’ in the definition of an
armed conflict in the meaning of Article 15(c) of the Qualification Directive, if they are marked by a certain degree of
‘intensity and durability’.

It was held that in Iraqg, the high degree of organisation, which the Second Additional Protocol requires, was not met
since a high number of very disparate actors are involved in the conflict, pursuing different goals and mostly acting in
a part of the state’s territory only. Even if one assumes that the situation in Iraq could be characterised as a civil war
or a civil war-like situation, it still is a necessary requirement for the granting of protection from deportation that the
applicant is affected individually. However, there is no evidence for the assumption that the applicant is specifically
threatened by one of the parties to the conflict in Irag. For example, there is no indication that she has adopted a
‘western’ lifestyle. This is not likely in the light of the comparably short duration of her stay in Germany. Neither are
there any indications that the claimant will be specifically threatened by criminal acts. Such a threat would not be
significantly different from ‘general risks” which normally must not be taken into account within an examination of
Section 60(7)(2) Residence Act/Article 15(c) of the Qualification Directive. The situation in Iraq at the moment does
not present a risk for every returnee, especially since the conflict seems to become less intensive.

The applicant is not at risk of ‘arbitrary’/indiscriminate violence, even if an interpretation of this term is based on the
English version of the Directive as ‘indiscriminate’, ‘disproportionate’, ‘violating humanitarian law’, or on the French
version as ‘random’. And even if she would face a risk at her place of origin, she, being a Kurdish woman, would be
able to evade this risk by moving to the Kurdish Autonomous Region.

(Germany) Federal Administrative Court, 15 May 2007,
1B217.06

Federal Administrative Court, 7 February 2008, 10 C
23.07

Federal Administrative Court, 27 March 2008, 10 B
130.07

Federal Administrative Court, 31 March 2008, 10 C 15.07
(Germany) > Federal Administrative Court, 8 April 2008,
10 B 150.07

Federal Administrative Court, 17 April 2008, 10 B 124.07
Federal Administrative Court, 24 June 2008, 10 C 43.07
High Administrative Court Baden-Wirttemberg,

8 August 2007, A 2 S 229/07

High Administrative Court Bayern, 23 November 2007,
19 C07.2527

High Administrative Court Hessen, 9 November 2006,

3 UE 3238/03.A

High Administrative Court Hessen, 26 June 2007, 8 UZ
452/06.A

High Administrative Court Saarland, 12 March 2007,
3Q114/06

High Administrative Court Schleswig-Holstein,

20 February 2007, 1 LA 5/07

High Administrative Court Schleswig-Holstein,

28 May 2008, 1 LB 9/08

The District Court held that the invocation of Article 15(c) of the Qualification Directive in this stage of the
proceedings is contrary to the principle of due process. The Court therefore did not take the invocation of Article 15(c)
of the Qualification Directive into account.

The Qualification Directive makes a clear distinction between refugees and those in need of subsidiary protection.
Article 15(c) of the Qualification Directive is particularly written for those in need of subsidiary protection. The District
Court does not agree with the applicant’s argument that the Asylum Procedures Directive requires an assessment of
whether Article 15(c) of the Qualification Directive is applicable. The Court held that the application of the applicant
was rightfully rejected with reference to Article 4:6 of the General Administrative Law Act.

(ECtHR) NA v United Kingdom (Application No 25904/07)
(CJEV) Elgafaji v Staatssecretaris van Justitie C-465/07

The High Administrative Court agreed with the authorities’ submissions. Despite the desperate security and supply
situation and that the applicant had no relatives in Kabul anymore and does not seem to be in contact with other
people in Afghanistan, he would not face an extreme risk because of destitution. As a result of his school education,
his vocational training as a cook, completed in Germany, and his local knowledge he would be able to make a

living through employed or self-employed work. It assumed that he had savings from his time of employment in
Germany and thus would be able to overcome the initial difficulties. Moreover, they found that the security situation
in Afghanistan did not result in a situation of extreme risks for every single returnee to Kabul, particularly since

the district, where the applicant had lived before, is not considered to be insecure (based on a UNHCR-report of

25 February 2008, ‘Security situation in Afghanistan’).

The applicant is not eligible for subsidiary protection based on Article 15(c) of the Qualification Directive. Eligibility
for subsidiary protection requires, among other things, that valid reasons are put forward for the assumption that, in
case of return, there is a real risk to be subject to serious harm, for example a serious individual threat to one’s life or
physical integrity as a result of indiscriminate violence in situations of international or internal armed conflicts. Such
an armed conflict does not necessarily have to take place nationwide. As a principle, a general risk is not sufficient
for granting subsidiary protection under Article 15(c) of the Qualification Directive, which requires an individual risk,
resulting from indiscriminate violence in situations of armed conflicts. Risks resulting from armed violence, which

is used indiscriminately and is not being aimed at an individual person, however, typically have to be classified as
general risks.

General risks can only constitute a serious and individual threat if valid reasons in terms of Art 2 (e) of the
Qualification Directive are being put forward for the assumption that in case of return, there is a real risk of being
affected by this indiscriminate violence. Such reasons, however, have not been submitted. Putting aside the fact

that the indiscriminate violence in situations of an armed conflict, as shown above, are not the focus of threat to

the civilian population in Kabul, the applicant himself did not submit anything indicating a serious individual risk of
becoming a victim of arbitrary (indiscriminate) violence within the armed conflict in his home country. The fact that
he was hostile to the Taliban before he left Afghanistan does not allow for the conclusion that in case of his return his
life or his physical integrity would be seriously and individually at risk as a result of indiscriminate use of force in the
context of an armed conflict.

(Germany) Federal Administrative Court, 15 May 2007,
1B217.06

Federal Administrative Court, 24 June 2008, 10 C 42.07
High Administrative Court Baden-Wirttemberg,

8 August 2007, A 2 S 229/07

High Administrative Court Schleswig-Holstein,

22 December 2006, 1 LA 125/06
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country of
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Relevance of the decision

EASO144

Conflict

Federal
Administrative
Court, 24 June 2008,
10 C43.07

Germany

German

Federal
Administrative
Court

24.6.08

Iraq

The Court found that when defining the term
‘international or internal armed conflict” as
set out in Article 15(c) QD one has to take
into account international law, in particular
the four Geneva Conventions on International
Humanitarian Law of 12 August 1949 and the
Additional Protocols of 8 June 1977.

An internal armed conflict within the
meaning of Article 15(c) QD does not
necessarily have to extend to the whole
territory of a state.

An examination of the requirements for
subsidiary protection under Article 15(c) QD
is not precluded if the authorities have issued
a general ‘suspension of deportation’.

EASO145

Conflict

KH v. Secretary of
State for the Home
Department

United
Kingdom

English

Asylum and
Immigration
Tribunal

25.3.08

Iraq

The Court found that the situation in Iraq
as a whole was not such that merely being
a civilian established that a person faced a
‘serious and individual threat’ to his or her
‘life or person’.

EASO146

Conflict

HH and Others
(Mogadishu: armed
conflict: risk) [2008]
UKAIT 22

United
Kingdom

English

Asylum and
Immigration
Tribunal

28.1.08

Somalia

Applying the definitions drawn from the Tadic
jurisdictional judgment, for the purposes of
paragraph 339C of the Immigration Rules and
the Qualification Directive, on the evidence,
an internal armed conflict existed in
Mogadishu. The zone of conflict was confined
to the city and international humanitarian
law applied to the area controlled by the
combatants, which comprised the city, its
immediate environs and the TFG/Ethiopian
supply base of Baidoa. A person was not

at real risk of serious harm as defined in
paragraph 339C by reason only of his or her
presence in that zone or area. A member

of a minority clan or group who had no
identifiable home area where majority clan
support could be found was in general at

real risk of serious harm of being targeted

by criminal elements, both in any area of
former residence and in the event (which was
reasonably likely) of being displaced. That
risk was directly attributable to the person’s
ethnicity and was a sufficient differential
feature to engage Article 15(c) QD.

EASO147

Internal protection

District Court Assen,
17 January 2008,
AWB 07/35612

Netherlands

Dutch

District Court
Assen

17.1.08

Sri Lanka

The applicant based his claim on both
Article 3 of the ECHR and Article 15(c) QD.
The Minister for Immigration and Asylum
must, when making an assessment of
whether the applicant is eligible for asylum
where there is no internal protection
alternative, take into consideration the
general circumstances in that part of

the country and the applicant’s personal
circumstances at the time of the decision.
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The main points of the decision’s reasoning (if possible)

References to jurisprudence of European or national
courts

Excerpt: Article 15(c) of the Qualification Directive had been implemented in German law as a “prohibition of
deportation” under Section 60(7) Sentence 2 of the Residence Act. In spite of slightly divergent wording, the German
provision conformed to the standards of Article 15(c) of the Qualification Directive. Concerning the situation in Irag,
the High Administrative Court had found that these standards were not fulfilled as there was no countrywide armed
conflict taking place in Iraq. In doing so, the High Administrative Court had set the standards for the definition of an
armed conflict too high.

When defining the term ‘international or internal armed conflict’ one has to take into account international law, i.e.
first and foremost the four Geneva Conventions on International Humanitarian Law of 12 August 1949. Furthermore,
for the term “internal armed conflict” there is a more specific definition in Article 1 of the Second Additional Protocol
of 8 June 1977. According to Article 1.1 of the Second Additional Protocol an internal armed conflict within the
meaning of international law takes place if “dissident armed forces or other organised groups [...], under responsible
command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted
military operations and to implement this Protocol.” In contrast, Article 1.2 of the Second Additional Protocol excludes
“situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of
a similar nature” from the definition of an armed conflict.

Internal crises which fall in between these two definitions must not be excluded out of hand from fulfilling the
standards of Article 15(c) of the Qualification Directive. However, the conflict has to be marked by a certain degree
of intensity and duration. Typical examples are civil wars and rebel warfare. It is not necessary here to come to a
definite conclusion whether the parties to the conflict have to be as organised as the Geneva Conventions of 1949
stipulate. In any case, a definition based on the criteria of international law has its limits if it contradicts the purpose
of providing protection under Article 15(c) of the Qualification Directive. On the other hand, this does not imply that
a “low intensity war” satisfies the criteria for an internal armed conflict within the meaning of Article 15(c) of the
Qualification Directive.

The High Administrative Court was not justified in assuming that the existence of a countrywide conflict is a
precondition for the granting of protection under Article 15(c) of the Qualification Directive. In contrast, an internal
armed conflict may also take place, if its requirements only exist in a part of a state’s territory. Accordingly, the law
assumed that an internal protection alternative may be relevant for the determination of a prohibition of deportation
under Section 60 (7) Sentence 2 of the Residence Act. This makes clear that an internal armed conflict does not need
to take place in the whole territory of a country. Furthermore, Article 1 of the Second Additional Protocol also states
that armed groups have to carry out their activities in “part of [the] territory”.

In addition, the High Administrative Court had argued that subsidiary protection in accordance with the Qualification
Directive could not be granted since the Bavarian Ministry of Interior had generally suspended deportations of Iraqi
citizens from 2003 onwards. According to the High Administrative Court the Ministry of Interior’s directives offer
“comparable protection against the general risks connected with an armed conflict” and therefore an examination of
the preconditions of subsidiary protection was excluded under Section 60 (7) Sentence 3 of the Residence Act.

()

(ICTY) Prosecutor v Haradinaj et al. (No IT-04-84-T)
Prosecutor v Tadic (IT-94-1-AR72) ICTY

(UK) KH (Article 15(c) Qualification Directive) Iraq CG
[2008] UKIAT 00023

(Germany) High Administrative Court Schleswig-Holstein,
21 November 2007, 2 LB 38/07

In Court’s view the fact that the appellant made no mention of any past difficulties faced by his family (apart from
those at the hands of insurgents, which were found not credible) was a very relevant consideration in assessing the
appellant’s situation on the assumption he will go back to his family in Kirkuk. The Court rejected the view that for
civilians in Kirkuk such insecurity was in general sufficient to establish the requisite risk under Article 15(c).

In deciding whether an international or internal armed conflict existed for the purposes of the Qualification Directive,
the Tribunal paid particular regard to the definitions in the judgments of international tribunals concerned with
international humanitarian law (such as the Tadic jurisdictional judgment). Those definitions were necessarily
imprecise and the identification of a relevant armed conflict was predominantly a question of fact. It was in general
very difficult for a person to succeed in a claim to humanitarian protection solely by reference to paragraph 339C(iv)
of the Immigration Rules and Article 15(c) of the Directive, i.e. without showing a real risk of ECHR Article 2 or

Article 3 harm.

Many cases cited, significant include:

Salah Sheekh v Netherlands [2007] ECHR 36

AG (Somalia) and Others v Secretary of State for the
Home Department [2006]

EWCA Civ 1342

AA (Involuntary returns to Zimbabwe) Zimbabwe [2005]
UKAIT 00144

NM and Others (Lone women-Ashraf) Somalia CG [2005]
UKIAT 00076

FK (Shekal Ghandershe) Somalia CG [2004] UKIAT 00127
Adan v Secretary of State for the Home Department
[1997] 1 WLR 1107

HLR v France [1997] 26 EHRR 29

Vilvarajah and Others v United Kingdom [1991] 14 EHRR
248

The District Court considered that Tamils are a risk group that requires extra attention. Regarding the respondent’s
claim that there is possible internal protection in Colombo, the District Court stated:

‘The district court deems the referral, in this context, to the letter of the Secretary of State of the 12th July 2007,
in which it is stated that there is internal protection regarding the generally unsafe situation in the north and east,
insufficient. In this context the district court refers to Chapter C4/2.2.2 of the Aliens Circular 2000 states that in
assessing whether a part of the country of origin can be seen as an internal protection alternative, account must
be taken of the general circumstances in that part of the country and the applicant’s personal circumstances at
the time of the decision. The district court cannot infer from the appealed decision that the respondent has taken
the aforementioned policy into consideration. Although the applicant stayed in Colombo for 10 days in October/
November 2006 and the authorities knew about this, the district court, in this context, deems the fact that the
applicant did not report to the authorities before his departure in August 2007 and only stayed with the travel agent
due to the worsened situation in his country of origin at that time, of importance.
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Number Key words Case name/ Country of | Language of Court or Date of Claimant’s Relevance of the decision
reference decision decision Tribunal decision country of
origin
EASO148 | Civilian 4460 Belgium Dutch Council of 4.12.07 Iraq The benefit of the doubt granted to the
Alien Law applicant who cannot prove that he/she
Litigation is a civilian is submitted to the condition
(Raad voor that the applicant collaborated with asylum
Vreemdelin- authorities.
genbetwistin-
gen) - adopted
by a single
judge
EASO149 | Conflict 3391 Belgium French Council of 31.10.07 Ivory Coast | Defines the term ‘armed conflict’ by
Alien Law reference to international humanitarian law.
Litigation There is no armed conflict in Ivory Coast
(Conseil du because, first, there are no ‘continuous
contentieux and concerted military actions’ opposing
des étrangers) governmental and rebel forces and, second,
- adopted by a there is no indiscriminate violence.
special seat of
three judges
EASO150 | Civilian Council for Belgium Dutch Council of 17.8.07 Iraq The Council of Alien Law Litigation ruled that
Alien Litigation, Alien Law for the recognition of subsidiary protection
17 August 2007, Nr. Litigation status (serious threat to a civilian’s life or
1.244 (Raad voor person by reason of indiscriminate violence in
Vreemdelin- situations of international or internal armed
genbetwistin- conflict), where doubt exists as to whether a
gen) person is a civilian or not, that person shall
be considered to be a civilian.
EASO151 | Conflict AJDCoS, Netherlands | Dutch Administrative | 20.7.07 Kosovo The question as to whether or not an armed
20 July 2007, Jurisdiction conflict existed has to be answered according
200608939/1 Division of to humanitarian law (common Article 3 of
the Council of the Geneva Convention and the second
State additional protocol).
EASO152 | Internal protection | High Administrative | Germany German High 25/10/2006 | Russia The Court, in favour of the applicants,
Court Baden- Administrative (Chechnya) | assumed that the applicants had been

Wirttemberg,
25 October 2006,
A 3S46/06

Court Baden-
Wirttemberg

subject to such persecution in the form of
regional group persecution before they left
Chechnya.

However, the Court concluded that they were
not eligible for refugee protection, since they
could live safely in other parts of Russia.
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The main points of the decision’s reasoning (if possible) References to jurisprudence of European or national
courts

Note: See also, more recently and adopting the same conclusion: Council of Alien Law Litigation (single judge), case
47380 of 24 August 2010.

Note: See also, considering that the ‘armed conflict’ must be defined by reference to IHL: Council of Alien Law
Litigation (three judges), case 1968 of 26 September 2007

Referring to the applicable provision (Article 48/4, §2, c, Belgian Alien Law), the Council of Alien Law Litigation (CALL)
noted that the concept of ‘civilian” was not defined in Belgian Alien Law, nor in the preparatory works of Parliament.
By analogy with Article 50 of the first additional Protocol of 8 June 1977 to the Geneva Conventions of 12 August 1949
relating to the Protection of Victims of International Armed Conflicts, the CALL found that it should therefore be
accepted that in case of doubt as to whether a person is a civilian, that person shall be considered to be a civilian.

In its decision the CALL also analysed the concept of ‘internal armed conflict’ and found that the definition as provided
in Article 1 of the Second Protocol to the Geneva Conventions should be relied on (there is no clear definition of

this concept in the Belgian Alien Law or in the preparatory works of Parliament). The CALL then determined that the
situation in central Iraq could be considered an internal armed conflict.

The applicants were Roma from Kosovo. They argued that they were entitled to subsidiary protection under

Article 15(c) of the Qualification Directive. They argued that the position of Roma in Kosovo was particularly difficult
and met the serious harm threshold. In dispute was whether or not an internal armed conflict existed.

The Council of State held that the concept of ‘internal armed conflict’ is not defined in the Qualification Directive and
so they applied international humanitarian law and found that such a conflict exists when: an organised armed group
with a command responsibility is able to conduct military operations on the territory of a state (or a part thereof)
against the armed forces of the state authorities. These military operations must be protracted and connected. It
was further held that less serious forms of violence, such as internal disturbances and riots or acts cannot lead to the
conclusion that such a conflict existed.

The Court assumed that the applicants had been subject to such persecution in the form of regional group (CJEU) Ratti, 5 April 1979, Case 148/78

persecution before they left Chechnya but concluded that they are not eligible for refugee protection, since they could | (Germany) Federal Administrative Court, 17 May 2005,
live safely in other parts of Russia. 1B 100/05

According to the Federal Administrative Court, persons who are able to work, can make their living at a place of Federal Administrative Court, 31 August 2006, 1 B 96/06
refuge, at least after overcoming initial problems, if they can achieve what they need for survival by their own income, | High Administrative Court Sachsen-Anhalt,

even if the work is less attractive and falls short of their education, or by support from other people. 31 March 2006, 2 L 40/06

Based on these principles, the applicants can be reasonably expected to take up residence in another part of the
Russian Federation, where they are protected against persecution and can secure a decent minimum standard of
living.

The applicant will successfully obtain accommodation in the male dominated Chechen diaspora and find for himself
employment, which will enable him to secure a decent standard of living for himself and his family. It is immaterial in
the present case, if he will get his own registration, which is rather improbable without a valid internal passport, and if
it would be reasonable for him to return to Chechnya first, in order to obtain a new internal passport.







3A KOHTAKT C NPEACTABUTEINN HA EC

JInyHo

* B uenusa EBponenckunsa cbio3 CbLUeCTBYyBaT CTOTULM MHAOPMALMOHHN LeHTpoBe ,Europe
Direct”. AgpecbT Ha Han-6nuskma 0o Bac LeHTbp Wwe HamepuTe Ha yebcanTa http://europa.
eu/contact

Mo TenecdoHa UK NO eneKTpoHHa nowa

» Europe Direct e cnyxx6a, koaTo oTroBaps Ha Bbnpocu 3a EBponerickns cbto3. MoxeTe ga ce
CBbpXKETE € Tasu cnyxoba:

— ypes 6esnnatHus TenedoHeH Homep 00 800 6 7 8 9 10 11 (HsKoM onepaTopu MoXe Aa
TakcyBat obaxaaHeTo),

— Unn cTaumoHapeH TernedoHeH Homep +32 22999696, nnu

— MO eNeKTPOHHa noLa Ype3 hopMynsipa Ha pasnonoXxeHne Ha agpec http://europa.eu/
contact.

3a ga HamepwuTte uHcopmauuma 3a EC
* OHnauH

MHdbopmauus 3a EBponenicknsa cbio3 Ha BCu4ku oduumanHmy esmum Ha EC e Ha
pasnonoxeHne Ha yebcarnta Europa Ha agpec http://europa.eu.

* MNy6nukauumn Ha EC

MoxeTe aa naternute unu ga nopbyare 6esnnatHu 1 nnateHn nyonukaumm ot EU
Bookshop Ha agpec http://publications.europa.eu/eubookshop. Peanua 6e3nnartHu
nybnukaumm moxe ga 6vaat nonyyveHun ot cnyxbata Europe Direct unu ot Bawmnsa mecteH
MHdopMaLmMOoHeH LeHTBbp (BX. http://europa.eu/contact).

¢ [lpaBo Ha EC n goKymMeHTX No TemaTa

3a gocTbn Ao npaBHa nHdgopmauma ot EC, BknounTtenHo uanoto npaso Ha EC ot 1951 1.
HacaMm Ha BCUYKKM opuumanHm esnum, nocetete yebcanta EUR-Lex Ha agpec http://eur-lex.
europa.eu.

e CBOOOAHO AOCTBLMHM AaHHU oT EC

MopTtansT Ha EC 3a ceobogHo goctbnHu gadHu (http://data.europa.eu/euodp) npegocraes
[ocTtbn 0o Habopu ot gaHHm ot EC. [JaHHuTe moraT ga 6baaTt nsTerneHn 1 n3nons3BaHn
NOBTOPHO 6e3nnaTHO, KakTo 3a TbProBCKM, Taka MU 3a HETbProBCKM LIEeNN.




Cnyx6a 3a nybnmkaumm
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