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Preface

The purpose of this Judicial Analysis is to put a helpful tool at the disposal of courts and tribunals dealing with
international protection cases, for understanding and handling protection issues related to the exclusion grounds
contained in the recast Qualification Directive (QD (recast)) (}). This Directive contains two key provisions: Arti-
cle 12 QD (recast) deals with exclusion from refugee status, whereas Article 17 QD (recast) provides for exclusion
from eligibility for subsidiary protection status. The application of these provisions by their nature may have
potentially serious consequences for the individual concerned. Their interpretation and application pose certain
challenges to members of courts and tribunals. The fundamental concept itself is not new, rather it is based
on Article 1(D), (E) and (F) of the Refugee Convention (2). The (recast) Qualification Directive has codified these
exclusion grounds, re-stating those parts of relevant international treaties, including the Refugee Convention,
that the European legislators considered could be reflected within the corpus of EU law. The Member States
are, in turn, required to transpose the Directive into national law. This Judicial Analysis is intended to assist the
reader towards an understanding of the QD (recast) as this has been stated in the case-law of the Court of Justice
of the European Union (CJEU) and decisions of the European Court of Human Rights (ECtHR) as well as relevant
decisions of the courts and tribunals of the Member States. The references contained in this Judicial Analysis to
national case-law are not intended to be exhaustive but rather illustrative of the way in which the provisions of
the QD (recast) in question have been transposed and, perhaps more importantly, interpreted by national courts.

The decisions, particularly those of the European courts, illustrate the role of exclusion in the broader European
concept of protection that can be seen in a synergy of refugee law and humanitarian considerations of fundamen-
tal rights or human rights law. It must be borne in mind when using this Judicial Analysis that EU law takes prec-
edence over national law in cases of conflict (3). The Analysis reflects the understanding of the working group on
the current state of the law. The respective Articles 12 and 17 QD (recast) will likely be subject to further rulings
by the CJEU as numerous issues of interpretation of these provisions remain undecided, leaving the door open to
further clarification by way of the preliminary reference procedure envisaged in Article 267 TFEU (*). Hence, the
reader is reminded of the importance of keeping up to date with such developments.

It is assumed that the reader is familiar with the overall structure of European Union (EU) asylum law as reflected
in the EU asylum acquis. The Judicial Analysis aims to assist not only those with little or no experience of its appli-
cation to judicial decision-making but also those who are more specialist.

The Judicial Analysis aims to provide a comprehensive yet not exhaustive overview of the application of exclusion
clauses both to situations of exclusion from refugee protection and to instances where an applicant is excluded
from being eligible for subsidiary protection. This Analysis does not deal with other instances in which protection
is not granted or situations in which international protection may come to an end. Further chapters will be pro-
duced in due course which examine distinct but potentially related issues which in summary result in protection
not being applicable.

The Judicial Analysis is broadly divided into four parts. The first part provides a general introductory overview of
the issue and contextualises the concept against the backdrop of its genesis in the Refugee Convention. The sec-
ond part deals with exclusion from refugee protection. It describes situations where exclusion is justified, either
due to the fact that protection is already being provided, or because of involvement in certain serious crimes
or heinous acts. It also examines each of the underlying grounds for the application of exclusion clauses. Part
three follows a similar structure in respect of exclusion from eligibility for subsidiary protection. Part four details

(*) Directive 2011/95/EU of the European Parliament and the Council of 13 December 2011 on standards for the qualification of third-country nationals or state-
less persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content
of the protection granted (recast) [2011] OJ L 337/9. As explained in recital (50) and (51), Denmark, Ireland and the United Kingdom are not bound by the QD
(recast), because they did not take part in the adoption of it. Ireland and the United Kingdom remain bound by the Council Directive 2004/83/EC of 29 April 2004
on minimum standards for the qualification and status of third-country nationals or stateless persons as refugees or as persons who otherwise need international
protection and the content of the protection granted [2004] OJ L 304/12. Member States bound by the QD (recast) were required to bring into force domestic
legislation necessary to comply with it by 21 December 2013. The QD (recast) makes a number of substantial changes to the Directive 2004/83/EC but retains the
identical wording of Article 12 and Article 17 and its corresponding recital albeit the latter is now differently numbered (recital (31), formerly recital (22)). It should
be noted that the relevant provisions of the Qualification Directive have not been amended in its recast version.

() Convention Relating to the Status of Refugees, 189 UNTS, 28 July 1951 (entry into force: 22 April 1954), p. 137.

(%) For further information, see EASO, Introduction to the Common European Asylum System — Judicial Analysis (forthcoming).

(*) Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326/47.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML
http://www.refworld.org/docid/3be01b964.html
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN
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relevant procedural aspects. In addition, Decision Trees are provided in Appendix B, which provides a schematic
approach that can be employed by courts and tribunals when applying either Article 12 or Article 17 QD (recast).

The relevant parts of the QD (recast) for the purposes of this Judicial Analysis including recitals are as follows:
Recitals

 Recital (4) — The Geneva Convention and the Protocol provide the cornerstone of the international legal
regime for the protection of refugees.

¢ Recital (31) — Acts contrary to the purposes and principles of the United Nations are set out in the Pre-
amble and Articles 1 and 2 of the Charter of the United Nations (°) and are, amongst others, embodied in
the United Nations resolutions relating to measures combating terrorism, which declare that ‘acts, meth-
ods and practices of terrorism are contrary to the purposes and principles of the United Nations” and that
‘knowingly financing, planning and inciting terrorist acts are also contrary to the purposes and principles
of the United Nations’.

e Recital (37) — The notion of national security and public order also covers cases in which a third-country
national belongs to an association which supports international terrorism or supports such an association.

Article 12
1. A third-country national or a stateless person is excluded from being a refugee if:

(a) he or she falls within the scope of Article 1(D) of the Geneva Convention, relating to protection or
assistance from organs or agencies of the United Nations other than the United Nations High Com-
missioner for Refugees. When such protection or assistance has ceased for any reason, without the
position of such persons being definitely settled in accordance with the relevant resolutions adopted
by the General Assembly of the United Nations, those persons shall ipso facto be entitled to the ben-
efits of this Directive;

(b) he or she is recognised by the competent authorities of the country in which he or she has taken up
residence as having the rights and obligations which are attached to the possession of the nationality
of that country, or rights and obligations equivalent to those.

2. A third-country national or a stateless person is excluded from being a refugee where there are serious
reasons for considering that:

(a) he or she has committed a crime against peace, a war crime, or a crime against humanity, as defined
in the international instruments drawn up to make provision in respect of such crimes;

(b) he or she has committed a serious non-political crime outside the country of refuge prior to his or her
admission as a refugee, which means the time of issuing a residence permit based on the granting of
refugee status; particularly cruel actions, even if committed with an allegedly political objective, may
be classified as serious non-political crimes;

(c) he or she has been guilty of acts contrary to the purposes and principles of the United Nations as set
out in the Preamble and Articles 1 and 2 of the Charter of the United Nations.

3. Paragraph 2 applies to persons who incite or otherwise participate in the commission of the crimes or
acts mentioned therein.

(°) Charter of the United Nations, 1 UNTS XVI, 24 October 1945.


http://www.refworld.org/docid/3ae6b3930.html
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Article 17

1. A third-country national or a stateless person is excluded from being eligible for subsidiary protection
where there are serious reasons for considering that:

(a) he or she has committed a crime against peace, a war crime, or a crime against humanity, as defined
in the international instruments drawn up to make provision in respect of such crimes;

(b) he or she has committed a serious crime;

(c) he or she has been guilty of acts contrary to the purposes and principles of the United Nations as set
out in the Preamble and Articles 1 and 2 of the Charter of the United Nations;

(d) he or she constitutes a danger to the community or to the security of the Member State in which he
or she is present.

2. Paragraph 1 applies to persons who incite or otherwise participate in the commission of the crimes or
acts mentioned therein.

3. Member States may exclude a third-country national or a stateless person from being eligible for subsid-
iary protection if he or she, prior to his or her admission to the Member State concerned, has committed
one or more crimes outside the scope of paragraph 1 which would be punishable by imprisonment, had
they been committed in the Member State concerned, and if he or she left his or her country of origin
solely in order to avoid sanctions resulting from those crimes.

Other parts of the QD (recast) where referred to in this analysis are set out in relevant sections.

Article 78 of the Treaty on the Functioning of the European Union (TFEU) states that the Union shall develop a
common policy on asylum, subsidiary protection and temporary protection with a view to offering appropriate
status to any third-country national requiring international protection. Such a policy must be in accordance with
the Refugee Convention, and ‘other relevant treaties’. It is worthy of note that other provisions of international
law including international humanitarian law, international human rights law as well international criminal law
may be of significant importance when interpreting the exclusion clauses contained in the QD (recast). Selected
provisions of other relevant international instruments, while too numerous to list in full, are contained in Appen-
dix A to this Judicial Analysis. Reference to ‘Article’ in this chapter is to the provisions of the QD (recast) unless
indicated otherwise.



1. Exclusion — an overview

1.1 The origin from the Refugee Convention

Article 12 of the recast QD reflects the grounds for exclusion contained in Article 1(D), (E) and (F) of the Refugee
Convention. The QD (recast) has the effect of codifying aspects of this international treaty, which has been signed,
inter alia, by all EU Member States within the corpus of EU asylum law, notwithstanding the fact that the Euro-
pean Union as an international entity with its own legal personality has not itself signed the Refugee Convention.
In its proposal for the QD, made in 2004, the European Commission explained that Article 12 (Draft-Article 14)
reiterates the principle that a person who comes within the terms of one of the exclusion clauses in Article 1(D),
(E) or (F) of the Refugee Convention is to be excluded from refugee status (°).

The QD (recast) in its fourth Recital, notes that the ‘Geneva Convention and Protocol provide the cornerstone
of the international legal regime for the protection of refugees’. Recital 23 stipulates one of the key aims of the
Directive, namely that ‘Standards for the definition and content of refugee status should be laid down to guide
the competent national bodies of Member States in the application of the Geneva Convention’. In addition, the
necessity to ‘introduce common criteria for recognising applicants for asylum as refugees within the meaning of
Article 1 of the Geneva Convention’ is recognised in Recital 24. The Court of Justice of the European Union (CJEU)
has made reference to the QD (recast) on a number of occasions and, in particular, to the Recitals just mentioned,
with a view to emphasising that the Refugee Convention:

constitutes the cornerstone of the international legal regime for the protection of refugees and that the
provisions of the directive for determining who qualifies for refugee status were adopted to guide the
competent authorities of the Member States in the application of that convention on the basis of common
concepts and criteria (7).

Reasoning in light of the overall applicable international and European framework for international protection,
the CJEU has held that the provisions of the QD and the QD (recast) must be interpreted in the light of its general
scheme and purpose, while respecting the Refugee Convention and the other relevant treaties referred to in
Article 78 TFEU (2). Hence, the Court is seen to be applying a systematic approach to interpreting the QD (recast)
in a manner consistent with the respective relevant provisions of the Refugee Convention. This approach to inter-
pretation advocated by the CJEU goes even further in that it does not merely assess the object and purpose of the
relevant provisions but also those of the entire EU regime, including the fundamental rights protection standards
contained in the EU Charter as well as the general principles of law that are included in the founding values of the
organisation (°). Such an approach also applies in respect of Articles 12 and 17, which largely adopt the exclusion
grounds of Article 1(D), (E) and (F) of the Refugee Convention.

1.2 Article 12 — The rationale behind exclusion clauses

The two short paragraphs that make up Article 12 contain two distinct reasons for excluding an individual from
refugee status:

Paragraph 1 revolves around the notion of the subsidiarity of international protection. In other words, primacy
and priority are to be accorded to protection provided by the country of nationality or by the state of former

(°) European Commission, Proposal for a Council Directive on minimum standards for the qualification and status of third-country nationals and stateless persons
as refugees or as persons who otherwise need international protection, 12 September 2001, COM(2001) 510 final p. 24.

(7) CJEU, judgment of 9 November 2010, Joined Cases C-57/09 and C-101/09, B and D, EU:C:2010:661, para. 77; CIEU, judgment of 2 March 2010, Joined Cases
C-175/08, C-176/08, C-178/08 and C-179/08, Salahadin Abdulla and Others, EU:C:2010:105, para. 52; CJEU, judgment of 17 June 2010, Case C-31/09, Nawras
Bolbol v Bevdndorldsi és Allampolgdrsdgi Hivatal, EU:C:2010:351, para. 3.

(8) Bolbol, op. cit., fn. 7, para. 37 seq.; B and D, op. cit., fn. 7, para. 77 seq.; CJEU, judgment of 19 December 2012, Case C-364/11, El Karem El Kott et al.,
EU:C:2012:826, para. 42 seq.; CJEU, judgment of 26 February 2015, Case C-472/13, Andre Lawrence Shepherd v Germany, EU:C:2015:117, para. 22 seq.

(°) EASO, Article 15(c) QD Qualification Directive (2011/95/EU): Judicial Analysis, December 2014, p. 11; EASO, An Introduction to the Common European Asylum
System: A Judicial Analysis (forthcoming); see also Moreno-Lax, V., ‘Of Autonomy, Autarky, Purposiveness and Fragmentation: The Relationship between EU
Asylum Law and International Humanitarian Law’, in D. Cantor and J.-F. Durieux (eds.), Refugee from Inhumanity? War refugees and International Humanitarian
Law, Martinus Nijhoff, 2014, p. 298.


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52001PC0510
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habitual residence (1°). There is consequently no need to recognise the refugee status of a third-country national
as that individual is already in receipt of sufficient protection, either by organs or agencies of the United Nations
other than the UNHCR (lit. (a)) or from the country in which that person has taken up residence (lit. (b)). There is a
direct correlation between Article 12(1)(a) and Article 1(D) Refugee Convention, whereas Article 12(1)(b) reflects
the content of the exclusion clause in Article 1(E) Refugee Convention.

The second paragraph of Article 12 provides for exhaustive exclusion grounds as contained in Article 1(F) Refugee
Convention with the objective of maintaining the integrity and credibility of the refugee status provided. The
rationale behind these exclusion clauses is twofold. First, certain acts are so grave that they render their perpe-
trators undeserving of international protection as refugees. Second, the refugee framework should not act as a
barrier to serious criminals facing justice (*!). The importance of this rationale was emphasised by the CJEU when
it relied on the underlying purpose of the grounds for exclusion in Article 12(2) in order to maintain the credibility
of the protection system in accordance with the Refugee Convention (*?). The CJEU even held that this reservation
precludes Member States from granting refugee status to persons who are excluded pursuant to Article 12(2) or
to grant another status to them which entails a risk of confusion with refugee status in order to protect the integ-
rity of refugee status (*%). This situation can arise in regard to Article 3 QD (recast), which permits Member States
to introduce or retain more favourable standards for determining who qualifies as a refugee in so far, however, as
those standards are compatible with the Directive (**).

1.3 Mandatory exclusion

Article 12 in its entirety provides for mandatory exclusion in line with Article 1(D), (E) and (F) Refugee Convention.
The approach pursued in Article 12(2) differs from the terms of Article 28 of the Temporary Protection Directive
2001/55/EC in that Member States are not afforded any discretion to consider that an applicant ought to be
treated as a refugee even in situations where the exclusion criteria have been met. Article 14(3)(a) of the QD
(recast) unequivocally requires Member States to revoke refugee status if, after refugee status has been granted,
it is established by the Member State concerned that the person should have been or is excluded from being a
refugee in accordance with Article 12.

1.4 Exclusion within the broader European concept of protection

The act of excluding a person from refugee status pursuant to Article 12(2) does not necessarily imply the adop-
tion of a position on the separate question of whether that person can ultimately be removed to his/her country
of origin (**). The same applies in respect of exclusion from subsidiary protection in accordance with Article 17. In
other words, exclusion does not pre-empt a decision on the removal of an applicant nor does it prejudice the legal
remedies open to that applicant. An applicant who is excluded from being a refugee (Article 12) or from being
eligible for subsidiary protection (Article 17) may attempt to rely on the protection against possible forced return
potentially afforded by Article 4 EU Charter (%) and Article 3 ECHR (*’). This additional consideration reflects the
need to be cognisant of the interpretation of EU asylum law by the CJEU and the approach that has been taken in
these cases. It reflects the approach outlined above under 1.1, namely the broader European concept of protec-
tion based on a synergy of refugee law with complementary considerations of fundamental rights and humanitar-
ian law. However, this approach does not go so far as to provide for an additional status outside the scope of the
QD (recast). Viewed in light of this approach to interpretation, an assessment of an application for international
protection may consist of three elements with regard to the application of exclusion clauses ().

(1) The competent authority or court and/or tribunal examines whether a third-country national is eligible
for refugee protection. This decision depends on an assessment of whether the applicant qualifies as a

(*°) Federal Administrative Court (Germany), judgment of 8 February 2005, No 1 C 29.03, BVerwGE 122, pp. 376, 387.

(1) http://www.refworld.org/docid/3f5857d24.html

(*2) B and D, op. cit., fn. 7, para. 104.

(*) Ibid.

() Ibid., para. 115.

(**) Ibid., para. 110.

(%) Charter of Fundamental Rights of the European Union, [2012] OJ C 326/02.

(*) Convention for the Protection of Human Rights and Fundamental Freedoms (as amended by Protocols Nos 11 and 14), ETS No 005, 4 November 1950 (entry
into force: 3 September 1953).

(28) https://easo.europa.eu/wp-content/uploads/Article-15c-Qualification-Directive-201195EU-A-judicial-analysis.pdf
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refugee (Article 2(d)) owing to the existence of a well-founded fear of persecution (Article 9) linked to at
least one of the five reasons stated in Article 10. An examination must also be made of whether the appli-
cant does or does not meet the criteria for exclusion in Article 12.

It should be noted that the practice of first examining inclusion before proceeding to examine whether
exclusion applies, while it may be the most commonly used, is not prescribed by the QD (recast). Some
Member States foresee an assessment of the exclusion criteria before going on to make a determination
as to the applicant’s qualification for international protection (e.g. the Netherlands (*°) and Spain).

(2) If a claim for refugee protection cannot be made out, consideration must then be given to whether that
person is eligible for subsidiary protection under Article 15 and to whether the applicant is not excluded
due to Article 17 of the recast Qualification Directive.

(3) Where a person is found not to be entitled to international protection, e.g. because an exclusion clause
applies, it is then necessary to determine whether the applicant enjoys protection against removal pursu-
ant to Article 4 and Article 19(2) of the EU Charter (see recital (16) QD) as well as Article 3 ECHR. In par-
ticular, the ECtHR’s jurisprudence in Article 3 ECHR expulsion and extradition cases is relevant (*°). Article 4
EU Charter and Article 3 ECHR promulgate the prohibition of torture, inhuman or degrading treatment or
punishment, thereby protecting one of the most fundamental values of a democratic society. The ECtHR
has confirmed the absolute and non-derogable nature of that provision, which does not allow for any
exemption from the scope of its protection that might arise due to the person’s conduct. The Strasbourg
Court has thus emphasised that the protection afforded by Article 3 ECHR is wider than that provided
by Articles 32 and 33 Refugee Convention (*!). On the other hand, Article 3 ECHR protects against mere
removal only, but, unlike Article 24 QD (recast), it does not provide for a positive right of residence or even
a right to a residence permit.

1.5 The roles of the CJEU and ECtHR

The CJEU is responsible for ensuring that European Union law is interpreted and applied uniformly. Article 267
TFEU creates a mechanism for the CJEU to answer questions concerning EU law put to it by national courts on
matters of interpretation of EU law (the preliminary reference procedure). Applying this procedure, the CIEU does
not actually decide the substance of the case, rather the case is returned to the national court for a final decision
on the basis of the interpretation provided by the CJEU. Such decisions are binding on Member States ().

The ECtHR, on the other hand, hears applications by individuals and references by states where it has been
alleged that there has been a breach of a right under the ECHR by one of the 47 States Parties to the Convention.
Unlike the CJEU, it decides the case before it, including, where required, making findings of fact. Judgments are
binding on the parties to the proceedings. The judgments of the ECtHR have a high jurisprudential value and can
be said to constitute persuasive guidance in respect of cases where there are similar facts or issues before other
courts and tribunals.

(*) See: Administrative Law Department of the Council of State (The Netherlands), ABRvS 27 October 2003, 200305116, p. 2.3.1.

(?°) ECtHR, judgment of 7 July 1989, Soering v United Kingdom, application No 14038/88, para. 85 seq.; ECtHR, judgment of 20 March 1991, Cruz Varas v Sweden,
application No 15576/89, para. 69 seq.; ECtHR, judgment of 30 October 1991, Vilvarajah v United Kingdom, application No 13163/87, para. 107 seq.

(*) ECtHR, judgment of 15 November 1996, Chahal v United Kingdom, application No 22414/93, para. 79 seq.; ECtHR, judgment of 17 December 1996, Ahmed
v Austria, application No 25694/96, para. 40 seq.; ECtHR, judgment of 29 April 1997, H.L.R. v France, application No 24573/94, para. 35; ECtHR, judgment of
28 February 2008, Saadi v Italy, application No 37201/06, para. 127; ECtHR, judgment of 28 June 2011, Sufi and EImi v United Kingdom, application No 8319/07,
para. 212.

(?2) For a helpful guidance to making references to the CJEU see: CJEU, Recommendations to national courts and tribunals in relation to the initiation of prelimi-
nary ruling proceedings (2012/C 338/01) in: Official Journal of the European Union C 338, 6.11.2012; see also, IARLJ, Preliminary references to the Court of Justice
of the European Union: A Note for national judges handling asylum-related cases, April 2014.
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2. Exclusion from refugee status (Article 12)

2.1 Article 12(1) — Exclusion due to protection already being
provided

Article 12(1) QD (recast) deals with persons excluded from being refugees as they are not in need of refugee pro-
tection (?2). The provision covers two exclusion grounds. Under both grounds, the result is that the third-country
national is excluded from being a refugee, because he or she already receives sufficient protection by other
means. The applicant does not depend on the protection of refugee status either because of the protection of
the United Nations (lit. (a)) or of the country of residence (lit. (b)).

2.1.1 Article 12(1)(a) — Assistance of the United Nations

Article 12(1)(a) is directly linked to Article 1(D) Refugee Convention, which applies to any person who is in receipt
of protection or assistance from organs or agencies of the United Nations, other than the UNHCR. This exclusion
clause was drawn up within the particular context of refugees from the Palestinian territories (**), who are in
receipt of protection from the United Nations Relief and Works Agency for Palestine Refugees in the Near East
(UNRWA) (*). The CJEU has stated that the objective of this provision is to ensure that Palestinian refugees con-
tinue to receive protection as Palestinian refugees until their position has been definitively settled in accordance
with the relevant resolutions adopted by the General Assembly (%°).

Article 12(1)(a) comprises two sentences which reflect the two subparagraphs of Article 1(D) of the Refugee Con-
vention. The first sentence excludes from refugee status those persons who are already protected by organs or
agencies other than UNHCR. It draws a clear borderline between the protection granted by organs and agencies
(UNRWA) and by UNHCR and thereby demarcates these systems of protection. The first sentence of Article 12(1)
(a) should be interpreted, as is the case with all exclusion clauses, restrictively in light of the broad European
concept of protection, bearing in mind the limitations outlined in the case-law of the CJEU, as detailed below.

The second sentence of Article 12(1)(a) goes on to provide for an exception to this exclusion clause. When the
alternative protection provided by UNRWA, which motivates this exclusion clause, has ceased to be applicable
for any reason, which is beyond the person’s control and independent of that person’s volition (¥’), and without
the situation within the Palestinian territories having been definitively settled in principle, the applicant ipso facto
enjoys the protection of the Directive.

2.1.1.1 ‘within the scope of Article 1(D) of Refugee Convention’

UN General Assembly Resolution No 302 (1V) of 8 December 1949, concerning assistance to Palestine refugees,
established the United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) (%) and
defined its area of operations which covers Lebanon, Syria, Jordan, the West Bank (including East Jerusalem) and
the Gaza Strip.

Historically, the term ‘Palestine Refugee’ has applied to persons whose normal place of residence was Pales-
tine during the entire period between June 1946 and May 1948, and who lost both their home and means of

(%) Federal Administrative Court (Germany), judgment of 8 February 2005, 1 C 29.03, op. cit., fn. 10, p. 387; see also Kraft, I., ‘Article 12 Directive 2011/95/EV’, in
K. Hailbronner and D. Thym (eds.), EU Immigration and Asylum Law — Commentary on EU Regulations and Directives, 2" edn., Hart/Beck/Nomos, 2016 (forth-
coming), para. 1.

(*) This designation shall not be construed as recognition of a State of Palestine and is without prejudice to the individual positions of the Member States on this
issue.

(%) European Commission, Proposal for a Council Directive on minimum standards for the qualification and status of third-country nationals and stateless persons
as refugees or as persons who otherwise need international protection, op. cit., fn. 6, p. 24.

(%) El Karem El Kott et al., op. cit., fn. 8, paras 60 and 62.

(¥) Ibid., para. 58; see further 2.1.1.2 below.

(%) UNGA, Assistance to Palestine Refugees (2 December 1950) A/RES/393.
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livelihood as a result of the 1948 conflict. The understanding of the definition of the Palestine Refugee has sub-
sequently been widened to include those who were permanently displaced as a result of the 1967 conflict (*).

The CJIEU’s Bolbol (*) judgment provides some partial clarification as to the personal scope of application of this
clause. The Court held that the definition of those who fall within the scope of Article 12(1) QD (recast) is limited
to those persons who have actually availed themselves of the assistance provided by UNRWA. It was found that
registration with UNRWA was sufficient proof of actually receiving assistance from UNRWA. Assistance can be
provided even in the absence of such registration, in which case the beneficiary must be permitted to adduce
evidence of that assistance by other means (*!). The CJEU underlined that this exclusion clause of the Directive
must be construed narrowly and cannot include all persons who are entitled to or who have in fact registered to
receive protection or assistance from UNRWA (32).

Historically, the term ‘Palestine Refugee’ has applied to persons whose normal place of residence was Palestine
during the entire period between June 1946 and May 1948, and who lost both their home and means of liveli-
hood because they were displaced, as a result of the 1948 Arab-Israeli conflict, from that part of Mandate Pales-
tine which became Israel, and who have been unable to return there (*3). The understanding of the definition of
the Palestine Refugee has subsequently been widened to include those who, as a result of the 1967 Arab-Israeli
conflict, have been displaced from the Palestinian territory occupied by Israel since 1967 and have been unable
to return there (34).

In a somewhat more nuanced approach that does not strictly correspond with the jurisprudence of the CJEU, it
may be worth noting that UNHCR considers that the scope of Article 1(D) of the 1951 Convention covers Palestine
Refugees displaced in 1948 and 1967 as well as their descendants (**), and in particular, that for an individual to
fall within the scope of Article 1(D) Refugee Convention, the terms ‘receiving protection or assistance of UNRWA'
includes not only Palestinians who had actually availed themselves of the protection or assistance of UNRWA but
also those who are eligible to receive such protection or assistance ().

2.1.1.2 When such protection ‘has ceased for any reason’

The phrase ‘for any reason’ should be interpreted within its context and in line with the object and purpose of
Article 1(D) of the Refugee Convention, which is to ensure continuity of protection and assistance to Palestinian
refugees and to avoid overlapping competencies between UNHCR and UNRWA. This includes geographical and/
or temporal continuity.

The CJEU has had an opportunity to provide an interpretation of this clause. It has interpreted the clause strictly,
focusing on the willingness to leave the area within which protection is afforded as well as other reasons for an
individual’s departure. In El Karem El Kott (3’) the CJEU held that protection or assistance ceases when:

(1) UNRWA or organs or agencies of the United Nations other than the United Nations High Commissioner for
Refugees are abolished (i.e. when a durable solution to the Palestinian problem has been found) or where
they can no longer carry out their missions (*); or

(2) the applicant has been forced to leave UNRWA'’s area of operations due to circumstances beyond his/her
control and independent of his/her volition (*).

(*) UNGA, Persons displaced as a result of the June 1967 and subsequent hostilities (15 December 2004) A/RES/59/118; UNGA, Humanitarian Assistance
(4 July 1967) A/RES/2252 and subsequent UN General Assembly Resolutions.

(%) Bolbol, op. cit., fn. 7.

(3%) Ibid., para. 52.

(%) Ibid.

() UNGA, Palestine — Progress Report of the United Nations Mediator (11 December 1948) A/RES/194.

(3*) UNGA, Humanitarian assistance, op. cit., fn. 29 and subsequent UN General Assembly resolutions, including UNGA, Persons displaced as a result of the
June 167 and subsequent hostilities, op. cit., fn. 29.

(3*) UNHCR, Note on UNHCR’s Interpretation of Article 1D of the 1951 Convention relating to the Status of Refugees and Article 12(1)(a) of the EU Qualification
Directive in the context of Palestinian refugees seeking international protection, May 2013, pp. 2-3.

(%) Ibid.

(37) El Karem El Kott et al., op. cit., fn. 8, para. 55.

(%) Ibid., para. 56.

(*) Ibid., para. 58.
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The CJEU further held that it is for the competent national authority in the Member State to ascertain, by carrying
out an assessment of the application on an individual basis, whether the applicant was forced to leave the area of
operations of such organ or agency or acted voluntarily (*°). It should then be examined whether the person can
return to the mandate areas and place him/herself back under the protection of UNRWA (*!). On the question of
when a potential applicant might be said to have left UNRWA's protection area unwillingly, the CJEU found that a
Palestinian refugee must be regarded as having been forced to leave UNRWA's area of operations if ‘his personal
safety was at serious risk and it was impossible for that organ or agency to guarantee that his living conditions in
that area would be commensurate with the mission entrusted to that organ or agency’ (**). Having said that, the
mere fact that the applicant has left UNRWA’s area of operations does not, of itself, result in ‘cessation of protec-
tion and assistance from the Agency’. The absence from such an area or a voluntary decision to leave it cannot be
regarded as cessation of assistance in the sense of Article 12(1)(a) second sentence (*3).

The questions addressed in E/ Karem El Kott have also been the subject of national case-law. It was held in a
decision of the Belgian Raad voor Vreemdelingenbetwistingen (Council for Alien Law Litigation) that Article 1(D)
applies only if the ‘asylum seeker personally finds himself in grave danger’ and the UNRWA ‘was unable to offer
him living conditions in that area that met the objectives it was tasked with’ (*).

The case-law seems relatively well established on this point. UNHCR’s position is almost identical to the conclu-
sions reached by the CJEU in El Karem El Kott. As was found by the CJEU, UNHCR considers the phrase ‘ceased for
any reason’ to include (i) the termination of UNRWA as an agency; (ii) the discontinuation of UNRWA’s activities;
and (iii) any objective reason outside the control of the person concerned such that the person is unable to (re-)
avail themselves of the protection or assistance of UNRWA (*).

2113 ‘shall ipso facto be entitled to the benefits of this Directive’

In El Karem EI Kott, the Court held that the words ‘shall ipso facto be entitled to the benefits of this Directive’
must be interpreted in a manner that is consistent with the second subparagraph of Article 1(D) of the Refugee
Convention. It states that individuals shall be entitled ‘as of right’ to the benefits of the Refugee Convention (*6).

At this point in the determination of the application for international protection, the competent Member State
authority will have verified whether the applicant has in fact not only sought assistance from UNRWA but also
that this assistance/protection has ceased due to reasons or circumstances beyond the control of the appli-
cant (*). Member State authorities will also have conducted an examination of whether the person is able to
return (in the future) to the UNRWA area of operations and decided that this will not be possible (“8). Hence there
is both a material and a geographical component to the determination.

As a result, the applicant is not necessarily required to show a well-founded fear of being persecuted within the
meaning of Article 2(c) of the Directive at this point (*°). Such an applicant, after having applied for asylum in
a Member State, should be granted refugee status provided that he/she does not fall within the scope of Arti-
cle 12(1)(b), Article 12(2) or Article 12(3) of the QD (recast), since the ‘ipso facto entitlement’ does not make any
provision for a conditional recognition of refugee status. Given the potentially far-reaching legal consequences,
an accurate assessment of the conditions of Article 12(1)(a) first sentence (outlined above) is imperative. This
was acknowledged by the Court of Appeal in the United Kingdom when it noted that ‘[s]o great a parcel of rights
would not likely be conferred [...] unless the class of its recipients were clear and certain [...]" (*°).

(%) Ibid., paras 55-67.

(*) Council for Alien Law Litigation (Belgium), judgment of 29 January 2010, No 37.912.

(*2) El Karem El Kott et al., op. cit., fn. 8, para. 63.

(*) El Karem El Kott et al., op. cit., fn. 8, para. 59.

(**) Council for Alien Law Litigation (Belgium), judgment of 2 May 2013, No 102283; Council for Alien Law Litigation (Belgium), judgment of 8 August 2013, No
108.154468; Council for Alien Law Litigation (Belgium), judgment of 10 April 2013, No 100.713469; Council for Alien Law Litigation (Belgium), judgment of 31 Jan-
uary 2013, No 96.372470.

(**) UNHCR, Note on UNHCR’s Interpretation of Article 1D of the 1951 Convention, op. cit., fn. 35.

(*) El Karem El Kott et al., op. cit., fn. 8, para. 71.

(*7) Ibid., paras 58, 61, 64-65.

(*®) Ibid., para. 77.

(*) Ibid., para. 76.

(%°) Court of Appeal (United Kingdom), EI-Ali v Secretary of State for Home Dept, [2002] EWCA Civ. 1103, para. 50.
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2.1.2 Article 12(1)(b) — Recognition of rights by the country
of residence

This subsection of Article 12, in line with Article 1(E) Refugee Convention, addresses situations in which an appli-
cant has been accorded specific rights (or their equivalent) that would otherwise only be granted to nationals of
the country in which the applicant is currently resident. It consists of three elements which must be met cumu-
latively in order for this provision to apply. These elements can be described as temporal, territorial and material
in nature and will be dealt with in turn.

2.1.2.1 ‘the country in which he has taken up residence’

The requirement in Article 12(1)(b) that an applicant must be in stable residence contained, reflecting Article 1(E)
Refugee Convention, constitutes a specific territorial or physical element in the application of this sub-clause.
As a result, temporary stays such as periods in transit or visits to a particular Member State do not constitute a
sufficient basis for exclusion. The travaux préparatoires of the Refugee Convention reflect the high threshold that
must be met to satisfy this territorial element. During the debates, the United Kingdom delegate stated that for
the purposes of Article 1(E) ‘the idea of taking up residence was equivalent to taking up permanent stay’ (*). In
addition, in the French text of Article 1(E) Refugee Convention, the wording was changed during the negotiations
from ‘élu domicile’ to ‘a établi sa résidence’ in order to stress the more permanent idea of stability.

There would appear to have been little, if any, case-law of significance on this matter to date (*?). UNHCR consid-
ers that voluntary renunciation of residence does not render Article 1(E) Refugee Convention inapplicable, pro-
vided the person remains entitled to a secure residency status, including the right to re-entry, and is recognised
as having the rights and obligations attached to the possession of nationality (°3).

2.1.2.2 ‘is recognised by the competent authorities’

The temporal component of Article 12(1)(b) relates to a point in time at which the applicant can be said to
actually enjoy rights that would otherwise be reserved for nationals. It should apply only where the person is
currently recognised by the country as having these rights and obligations, as opposed to having enjoyed these
rights in the past. If the competent authorities of the country concerned have recognised the applicant as having
had such rights in the past but no longer endorse this recognition, Article 12(1)(b) is inapplicable. This reflects
the fact that the applicant may well be in need of refugee protection once again. Furthermore this applies only
to persons who have been granted such rights, not to those persons who are or may be eligible in the future (*4).

2.1.2.3 ‘rights and obligations attached to the possession
of the nationality of the country’

In terms of the substantive or material quality of the rights and obligations that must be accorded to the appli-
cant, the person should at least be protected against deportation and expulsion. Like nationals, there should also
be a right to enjoy freedom of movement, including the right to leave and re-enter the country. These rights and
obligations need not be identical in every respect to those enjoyed by nationals of the country in question. Diver-
gences can exist such as, for example, no provision for the applicant to have access to the right to vote or to stand
in elections as well as limitations being imposed on holding certain public positions (*°).

(*1) UNHCR, UNHCR Note on the Interpretation of Article 1E of the 1951 Convention relating to the Status of Refugees, March 2009, paras 10-11.

(°2) Article 1(E) Refugee Convention has in fact been applied in a number of Canadian cases. For an overview of these cases, see: http://www.irb-cisr.gc.ca/Eng/
BoaCom/references/Leglur/Pages/RefDef10.aspx.

(>3) UNHCR, UNHCR Note on the Interpretation of Article 1E, op. cit., fn. 51, para. 10.

(%%) Ibid., para. 7.

(%) Ibid., paras 13-16.
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2.2 Article 12(2) — Exclusion because undeserving
of international protection

2.2.1 Considerations common to all three exclusion grounds

Article 12(2) reflects the exclusion grounds as contained in Article 1(F) Refugee Convention with the objective of
maintaining the integrity and credibility of the refugee status provided (see above at 1.2). The provision contains
three separate exclusion grounds which partially overlap in their material scope: the commission of interna-
tional relevant crimes, i.e. crimes against peace, war crimes or crimes against humanity (Article 12(2)(a)); the
perpetration of serious non-political crimes committed prior to entry into that Member State (Article 12(2)(b));
or, the commission of acts contrary to the purposes and principles of the United Nations (Article 12(2)(c)). After
highlighting some common fundamental aspects, the specific elements of each of these provisions are illustrated
in detail (2.2.2 — 2.2.4). The detailed analysis is followed by a discussion of overarching issues such as personal
responsibility (2.3) which covers specific problems of attribution because of participation in the aforementioned
acts; defences and mitigating circumstances (2.4); and whether expiation may be relevant when considering
the application of exclusion grounds (2.5). It should be noted at this stage that procedural aspects, such as, for
example, the lowered standard of proof (‘serious reasons for considering’), play a major role in the individual
assessment of the grounds for exclusion (see further section 4 below).

2.2.1.1 The objective

During the European Council debates on the QD there was discussion on whether the concept of exclusion from
refugee status, with the overall aim of excluding from refugee status those persons who are deemed to be un-
deserving of protection, should be extended to include those cases provided for by Article 33(2) Refugee Con-
vention. This provision sets out exceptions to the non-refoulement principle contained in Article 33(1) Refugee
Convention where there are reasonable grounds for regarding that a refugee poses a danger to the national
security of the host state or if he or she has been convicted by a final judgment of a particularly serious crime
and represents a danger to the community (*®). The relevant provision in the QD (recast) is Article 12(2), which,
differing from Article 17(1)(d) concerning exclusion from subsidiary protection (*’), does not include this addi-
tional consideration in respect of exclusion from refugee protection. Ultimately, the exceptions to the principle
of non-refoulement were not incorporated into Article 12(2), rather they were included within Article 14(4) and
(5) (°®). This important nuance is due to the fact that the exclusion criteria enumerated in Article 1(D)-(F) Refugee
Convention were considered to be exhaustive (*°). The decision not to include considerations of national security
and/or the prevention of danger reflects the rationale of Article 12(2), which is restricted so as to maintain the
integrity and credibility of refugee status (°°). The CJEU held in B and D that the grounds for exclusion at issue in
that case (Article 12(2)(b) and (c)) were intended as a consequence for acts committed in the past. These grounds:

were introduced with the aim of excluding from refugee status persons who are deemed to be undeserv-
ing of the protection which that status entails and of preventing that status from enabling those who have
committed certain serious crimes to escape criminal liability (°%).

The tenor of this decision as well as the underlying rationale on which it is based is reflected in a subsequent deci-
sion of the Bundesverwaltungsgericht (German Federal Administrative Court), where it was held that exclusion is
intended not to discredit the status of a ‘bona fide refugee’ (°?).

(°¢) European Council, Proposal for a Council Directive on minimum standards for the qualification and status of third-country nationals and stateless persons as
refugees or as persons who otherwise need international protection, No 9038/02 of 17 June 2002, p. 20; Proposal for a Council Directive on minimum standards
for the qualification and status of third-country nationals and stateless persons as refugees or as persons who otherwise need international protection, No
10596/02 of 9 July 2002, p. 22 and Proposal for a Council Directive on minimum standards for the qualification and status of third-country nationals and stateless
persons as refugees or as persons who otherwise need international protection, No 11356/02 of 6 September 2002, p. 17.

(%7) See also the unitary concept in Article 28(1) Council Directive, 2001/55/EC on minimum standards for giving temporary protection in the event of a mass influx
of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof
[2001] OJ L 212/12.

(°8) Kraft, I., ‘Article 12 Directive 2011/95/EU’, op. cit., fn. 23, paras 9-10.

(%) European Council, Proposal for a Council Directive on minimum standards for the qualification and status of third-country nationals and stateless persons as
refugees or as persons who otherwise need international protection, No 12620/02 of 3 October 2002, p. 19.

(°°) B and D, op. cit., fn. 7, para. 115.

(%) Ibid., paras 103-104.

(°2) Federal Administrative Court (Germany), judgment of 24 November 2009, 10 C 24.08, DE:BVerwG:2009:101109U1C24.08.0, BVerwGE 135, p. 252, para. 41.


http://www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-9038-2002-INIT
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http://intranet:9000/Pages/HomePahttp:/www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-10596-2002-INITge.aspx
http://intranet:9000/Pages/HomePahttp:/www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-10596-2002-INITge.aspx
http://www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-11356-2002-INIT
http://www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-11356-2002-INIT
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32001L0055
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32001L0055
http://www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-12620-2002-INIT
http://www.consilium.europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-12620-2002-INIT
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=57/09&td=ALL
http://www.bverwg.de/entscheidungen/entscheidung.php?lang=en&ent=241109U10C24.08.0
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2.2.1.2 Exclusion not conditional on a present danger for the host
state

Considerations of safety, security and preventing the endangerment of society are not relevant when considering
exclusion from refugee status. They could nonetheless be considered within the context of the refusal to grant
refugee status as well as the revocation of this status foreseen under Article 14(4) and (5) (%}). The CJEU held that
any danger which a refugee may currently pose to the Member State concerned can be taken into consideration,
however not under Article 12(2) but only under Article 14(4) or Article 21(2) (**). The wording of Article 12 makes
it clear that the grounds for exclusion are intended as a penalty for acts committed in the past. Given that the
rationale of excluding persons rests, first, on the premise that they are deemed to be undeserving of protection
and, second, that those who have committed certain serious crimes must not be permitted to use refugee status
to escape criminal liability, exclusion cannot be conditional upon the existence of a present danger to the host
Member State (°°). Any assessment of the exclusion criteria in Article 12 must focus on the person’s past behav-
iour. It cannot be directed to a prognostic look at the future, whether the person currently poses or may pose at
some time in the future a danger to the host country.

2.2.1.3 No further assessment of proportionality (no balancing)

It must also be borne in mind that exclusion is not conditional on an assessment of proportionality in relation to
the particular case. This is apparent when interpreting the wording of Article 12(2) systematically in comparison
with the divergent wording of Article 28(1)(a)(ii) of the Temporary Protection Directive 2001/55/EC (°°). This
Directive explicitly stipulates that the severity of the expected persecution is to be weighed against the nature
of the criminal offence of which the person concerned is suspected. The QD (recast) contains no such provision.
Indeed, without even addressing this argument, the CJEU in B and D held that where the conditions stated in
Article 12(2) are met, the person is to be mandatorily excluded from being a refugee (%’). The Court recalled that
exclusion itself in Article 12(2) is linked to the seriousness of the acts committed, which must be of such a degree
that the person concerned cannot legitimately claim the protection attaching to refugee status under Article 2(d).
It then went on to reason that:

[slince the competent authority has already, in its assessment of the seriousness of the acts committed
by the person concerned and of that person’s individual responsibility, taken into account all the circum-
stances surrounding those acts and the situation of that person, it cannot be required, if it reaches the
conclusion that Article 12(2) applies, to undertake an assessment of proportionality, implying as that does
a fresh assessment of the level of seriousness of the acts committed (%%).

Therefore an additional assessment of proportionality or a balancing cannot be required (%).

2.2.2 Article 12(2)(a) — Crime against peace, war crime, crime
against humanity

This exclusion clause applies to acts which are criminalised under international law. For the definition of crimes
against peace, war crimes and crimes against humanity, Article 12(2)(a) refers to ‘international instruments drawn
up to make provisions in respect of such crimes’. The wording and genesis of the provision reveal a dynamic
approach, in which the lawmakers assume that international law evolves over time. Therefore, in the present
instance the determination of whether crimes against peace, war crimes or crimes against humanity within the
meaning of Article 12(2) have been committed must primarily be made in accordance with the Rome Statute of

() European Council, Proposal for a Council Directive on minimum standards for the qualification and status of third-country nationals and stateless persons as
refugees or as persons who otherwise need international protection, No 13623/02 of 30 October 2002, p. 3.

(%) B and D, op. cit., fn. 7, para. 101.

() Ibid., para. 104.

(%) Council Directive 2001/55/EC on minimum standards for giving temporary protection, op. cit., fn. 57.

() B and D, op. cit., fn. 7, para. 107.

(°8) Ibid., para. 109.

(°°) An alternative view, whereby a proportionality test forms part of the determination of whether or not Article 12(2) applies, is expressed in: UNHCR, Guidelines
on International Protection No 5: Application of the Exclusion Clauses: Article 1F of the 1951 Convention relating to the Status of Refugees, 4 September 2003.
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the International Criminal Court of 17 July 1998 (Rome Statute) (°), which reflects the current status of develop-
ments in international criminal law with regard to these crimes (7). It is worth bearing in mind that there might be
a concern as regards the temporal application of the notion of ‘war crimes’ to certain acts; e.g. child recruitment
was not generally considered a war crime prior to the conclusion of the Rome Statute. Hence, a court or tribunal,
when assessing a situation involving such conduct, which occurred before 1998, cannot qualify such conduct
as a war crime. More generally, war crimes were originally considered to arise only in international armed con-
flict, although it is now widely accepted that war crimes may also be committed in a non-international armed
conflict (7?).

It is also worth noting that crimes against humanity have an overarching or international element as well as con-
taining a number of specific underlying crimes. These specific crimes are for the most part set out in Articles 7
and 8 of the Rome Statute (see Appendix A).

2.2.2.1 Crime against peace — Aggression

According to the London Agreement (®) the material scope of a crime against peace is broad and involves ‘plan-
ning, preparation, initiation or waging of a war of aggression or a war of violation of international treaties, agree-
ments, or assurances, or participation in a common plan or conspiracy for the accomplishment of any of the
foregoing’ (7).

The Rome Statute adopts a different terminology in that it does not refer to crimes against peace but, in Arti-
cle 5(d), establishes the jurisdiction of the ICC with regard to the ‘crime of aggression’. This crime is defined in
Article 8 bis (7°) with reference to a list of acts of aggression taken from General Assembly Resolution 3314 (XXIX)
(see Appendix A). All are concerned with acts of a state against the sovereignty, territorial integrity or political
independence of another state. Such acts may constitute a ‘crime of aggression’ if, by their character, gravity and
scale, they constitute a manifest violation of the Charter of the United Nations. The crime of aggression under
the Rome Statute may thus only be committed in the context of an international armed conflict and requires state
action; it cannot be committed by an individual acting independently. Moreover, Article 8 bis (1) of the Rome
Statute expressly limits the scope ratione personae of this crime to ‘a person in a position effectively to exercise
control over or to direct the political or military action of a State’.

This definition of the ‘crime of aggression’ was adopted at the Kampala Review Conference of the ICC Statute in
2010 (7). Although the jurisdiction of the ICC over this crime is suspended until at least 2017 (”’), the substantive
elements of the crime as set out in Article 8 bis are nevertheless already applicable in the context of exclusion
under Article 12(2)(a) (‘crime against peace’). The exclusion ground ‘crime against peace’ has been applied in
Belgium by the Commission Permanente de Recours des Réfugiés (Permanent Commission for Refugee Matters),
in the case of a Somali applicant found to have been involved in planning and waging an international armed
conflict with Ethiopia (78).

2.2.2.2 War crime

War crimes are serious violations of international humanitarian law which are criminalised directly under inter-
national law (7°). Within the context of exclusion, the definitions of war crimes are primarily found in Article 8(2)

(7°) Rome Statute of the International Criminal Court, 2187 UNTS 90, 17 July 1998 (entry into force: 1 July 2002).

(") UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, p. 4; see also Federal Administrative Court (Germany), judgment of 24 November 2009,
op. cit., fn. 62, para. 31; and also Assembly of States Parties to the Statute of the International Criminal Court, Elements of Crimes, Official Records of the Review
Conference of the Rome Statute of the International Criminal Court, Kampala, 31 May-11 June 2010 (International Criminal Court publication, RC/11) setting out
the actus reus and mens rea requirements for each of the crimes under the jurisdiction of the ICC.

() ICTY, decision of 2 October 1995, Prosecutor v Dusko Tadic aka ‘Dule’ (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction), T-94-1,
para. 134.

(®) Charter of the International Military Tribunal — Annex to the Agreement for the prosecution and punishment of the major war criminals of the European Axis
(‘London Agreement’), 82 UNTS 280, 8 August 1945 (entry into force: 8 August 1945).

(7*) Ibid., Article 6(a); See also UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, para. 11.

() Rome Statute of the International Criminal Court, op. cit., fn. 70, Article 8 bis (2).

(7¢) Conference of the Parties to the Rome Statute, Resolution RC/Res.6, adopted 11 June 2010, 13" plenary meeting.

(77) As of 16 July 2015, 23 states have accepted or ratified the Amendments on the crime of aggression to the Rome Statute of the International Criminal Court,
Resolution RC/Res.6 of the Review Conference of the Rome Statute, 11 June 2010 (registered: 8 May 2013).

(78) Permanent Commission for Refugee Matters (Belgium), decision of 6 August 2002, No 99-1280/W7769.

(”°) See e.g. International Committee of the Red Cross (ICRC), Customary international humanitarian law, Rule 156: Definition of War Crimes, December 2006.
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of the Rome Statute, which in turn reflects the definitions provided under the four 1949 Geneva Conventions and
Additional Protocols thereto of 1977, as well as other relevant instruments and customary international law. In
determining whether acts which occurred prior to the adoption of the ICC Statute constitute war crimes alluded
to above, it will be necessary to examine them in the light of these instruments and customary international law.

War crimes can only be committed during an armed conflict, that is, a situation which involves ‘a resort to armed
force between States or protracted armed violence between governmental authorities and organised armed
groups or between such groups within a State’ (2°). The legal provisions which define certain kinds of conduct in
an armed conflict as war crimes are different, depending on the nature of the armed conflict.

War crimes in an international armed conflict are defined in Article 8(2)(a) and (b) of the Rome Statute. An inter-
national armed conflict exists when there is an intervention by the armed forces of one state in another state,
irrespective of whether there has been a formal declaration of war, as well as in situations of occupation, even if
there is no armed resistance (%!). An international armed conflict also exists where a state indirectly intervenes
in an armed conflict in another state on the side of a non-state armed group fighting against the armed forces
of the state in question, provided it exercises overall control over the group. Article 8(2)(a) of the Rome Statute
is concerned with grave breaches of the four 1949 Geneva Conventions, whereas Article 8(2)(b) identifies other
serious violations of the laws and customs applicable in an international armed conflict, including grave breaches
of Additional Protocol No |, certain violations of the Convention on the Safety of United Nations and Associated
Personnel of 9 December 1994, as well as acts which are considered war crimes under customary international
law.

War crimes in a non-international armed conflict are defined in Article 8(2)(c) and (e) of the Rome Statute. Situ-
ations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of
a similar nature must be distinguished from those that constitute a non-international armed conflict within the
meaning of common Article 3 to the 1949 Geneva Convention. An armed confrontation must reach a minimum
of intensity, and there must be parties to the conflict with a certain level of organisation, including a command
structure and the capacity to sustain military operations (2). Article 8(2)(c) of the Rome Statute refers to serious
violations of common Article 3 to the four 1949 Geneva Conventions, including violence to life and limb against
persons taking no active part in the hostilities, including members of the armed forces who have laid down their
arms and those placed hors de combat by sickness, wounds, detention or any other cause. Article 8(2)(e) of the
ICC Statute covers other serious violations of the laws and customs applicable in armed conflicts not of an inter-
national character, within the established framework of international law (%3).

For an act to constitute a ‘war crime’, it is not sufficient that it simply occurred during a time of armed conflict; it is
also necessary that there was a functional link (a nexus) between the act and the armed conflict. This means that
the act must have been ‘closely’ or ‘obviously’ related to the armed conflict, or that the armed conflict played ‘a
substantial part in the perpetrator’s ability to commit the crime, his decision to commit it, the manner in which it
was committed or the purpose for which it was committed’ (34).

War crimes may be committed not only by members of the armed forces, but also by civilians, if there is a suf-
ficient functional nexus with the armed conflict. To qualify as war crimes, the acts in question must be directed
against protected persons or objects. Protected persons include civilians, medical personnel or religious person-
nel not taking direct part in the hostilities, but also persons belonging to a party to the conflict under certain
circumstances, for example, when they are detained by the adversary or hors de combat for other reasons, or if

(%) ICTY, Prosecutor v Dusko Tadic, op. cit., fn. 72, para. 70; See also, ICTY Appeals Chamber, judgment of 15 July 1999, Prosecutor v Dusko Tadic, (Judgment),
IT-94-1-A, para. 146.

(8%) Article 2, International Committee of the Red Cross (ICRC), Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva
Convention), 75 UNTS 287, 12 August 1949 (entry into force: 21 October 1950).

(%2) ICTY, The Prosecutor v Dusko Tadic, op. cit., fn. 80, paras 561-568; see also ICTY, judgment of 30 November 2005, The Prosecutor v Fatmir Limaj, IT-03-66-T,
paras 94-170.

(2) This refers to: International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protec-
tion of Victims of Non-International Armed Conflicts (Protocol I1), 1125 UNTS 609, 8 June 1977 (entry into force: 7 December 1978); UN General Assembly, Con-
vention on the Safety of United Nations and Associated Personnel, 2051 UNTS 363, 9 December 1994 (entry into force: 15 January 1999); UN General Assembly,
Convention on the Rights of the Child, 1577 UNTS 3, 20 November 1989 (entry into force: 2 September 1990); UN Security Council, Statute of the International
Criminal Tribunal for the Former Yugoslavia (last amended on 7 July 2009), 25 May 1993; UN Security Council, Statute of the International Criminal Tribunal for
Rwanda (as last amended on 13 October 2006), 8 November 1994; UN Security Council, Statute of the Special Court for Sierra Leone, 16 January 2002 as well as
customary international law.

(84) ICTY (Appeals Chamber), judgment of 12 June 2002, Prosecutor v Kunarac et al., 1T-96-23 and IT-96-23/1-A, para. 58. The Elements of Crimes adopted by the
Assembly of States Parties to the Rome Statute of the International Criminal Court specify the nexus requirement for each of the acts defined as war crimes in
Article 8 of the ICC Statute in the following terms: ‘The conduct took place in the context of and was associated with an [international] armed conflict’.
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they are attacked in a manner that is prohibited under the applicable rules of warfare (®°). For example, the pro-
hibition of forced recruitment of children in Article 4(3) of Additional Protocol Il to the Geneva Conventions of
1949 provides specific protection to children during non-international armed conflicts. Moreover the conscrip-
tion of children under the age of 15 years is a war crime under Article 8 of the Rome Statute (®¢). Many war crimes
involve death, injury, destruction or unlawful taking of property. For some war crimes, however, it is sufficient
that the conduct endangers protected persons or objects; for example, intentionally directing an attack against a
civilian population, even if no civilians are actually harmed in the attack. Acts may also be considered to be war
crimes where they breach important values, even if persons or objects are not directly physically endangered (*¥’).

The mental element (mens rea) required for the commission of war crimes includes awareness of the factual
circumstances that established the existence of an armed conflict in all cases, as well as awareness of the pro-
tected status of the person or object attacked. The definitions of certain war crimes also require specific intent to
direct an attack against a civilian population or a particular protected object (%8). War crimes cannot be justified
or relativised with reference to the aims pursued, for example, to achieve a ‘good political purpose’ such as the
installation of a government aiming to establish a parliamentary, democratic system (%).

In the context of an exclusion determination, acts committed in an armed conflict which are permitted under
the applicable rules of international humanitarian law would not fall within the scope of Article 12(2)(a). Such
conduct would be lawful under the relevant ‘international instruments’ concerning Article 12(2)(b) (°°). This is
relevant, in particular, in a non-international armed conflict, where acts such as attacks against military personnel
or objects may constitute crimes under national law even if they do not constitute a violation of applicable rules
of international humanitarian law. Such acts, if carried out in a manner consistent with the duty under inter-
national humanitarian law to distinguish between legitimate targets and protected persons or objects as well
as the requirement of proportionality in conducting military attacks, would therefore be considered to meet the
tests required to establish the ‘political’ character of an offence. For this reason, Article 12(2(b) would thus not be
applicable to such acts (°1). In a decision concerning Article 12(2)(c), the United Kingdom Supreme Court in Al-Sirri
has held that an attack on International Security Assistance Force (ISAF) troops did not constitute a war crime but
amounted to an act contrary to the purposes and principles of the United Nations ().

2.2.2.3 Crime against humanity

First formulated in the London Charter as a number of very serious crimes, if committed ‘before or during the
war’, the definition of ‘crimes against humanity’ has since evolved, including through the work of the Inter-
national Law Commission as well as provisions in the Statutes of the ICTY and ICTR, until it was given its current
expression in Article 7 of the ICC Statute. Thus, for the purposes of exclusion under Article 12(2)(a) crimes against
humanity are (i) fundamentally inhumane acts, when committed as part of a (ii) systematic or widespread attack
against a (iii) civilian population.

Crimes against humanity no longer require a link with an armed conflict; they may be committed during an armed
conflict or in peacetime. This development is reflected also in the definitions of specific crimes against humanity
codified in separate conventions, such as, in particular, genocide (°3) and apartheid (**).

The range of acts which may form the underlying crimes which may be elevated to crimes against humanity if
committed in the conditions specified in Article 7 of the ICC Statute has been expanded and includes a number
of acts which were not listed in the London Charter. For example, the French Council of State rejected the appeal
of the widow of former President J. Habyarimana of Rwanda, who had been excluded from refugee status by the

(%) Federal Administrative Court (Germany), judgment of 16 February 2010, 10 C 7.09, DE:BVerwG:2010:160210U10C7.09.0, BVerwGE 136, p. 89, para. 30 seq.
(%) National Court of Asylum Law (France), judgment of 29 April 2013, M.G. — Liberation Tigers of Tamil Eelam, No 12018386.

(%) ICRC, Rule 156: Definition of War Crimes, op. cit., fn. 79. See also Assembly of States Parties to the Statute of the International Criminal Court, Elements of
Crimes, op. cit., fn. 71.

(%) Guidance on the material and mental elements required under the definition of war crimes provided for in the ICC Statute can be found in: ICC, Elements of
Crimes, ibid., para. 79.

(%) Supreme Court (United Kingdom), judgment of 17 March 2010, JS v Secretary of State for the Home Department, [2010] UKSC 15, para. 32.

(*°) Federal Administrative Court (Germany), judgment of 24 November 2009, op. cit., fn. 62, para. 43.

(°1) Ibid.; compare Commission for Refugee Matters (France), judgment of 25 January 2007, M. K.S, 552944.

(°2) Supreme Court (United Kingdom), Al-Sirri v Secretary of State for the Home Department, [2012] UKSC 54, para. 68.

(>*) UNGA, Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 277, 9 December 1948 (entry into force: 12 January 1951); Rome
Statute of the International Criminal Court, op. cit., fn. 70, Article 6.

(°*) UNGA, International Convention on the Suppression and Punishment of the Crime of Apartheid, 1015 UNTS 243, 30 November 1973 (entry into force:
18 July 1976).


http://www.bverwg.de/entscheidungen/entscheidung.php?lang=en&ent=160210U10C7.09.0
https://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter44_rule156
http://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
http://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
http://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
http://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b-45bf9de73d56/0/elementsofcrimeseng.pdf
https://www.supremecourt.uk/decided-cases/docs/UKSC_2009_0121_Judgment.pdf
http://www.refworld.org/docid/50b89fd62.html
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=5&cad=rja&uact=8&ved=0CDMQFjAEahUKEwj-0ba_6eLIAhXMiSwKHcpBD0Y&url=https%3A%2F%2Ftreaties.un.org%2Fdoc%2FPublication%2FUNTS%2FVolume%252078%2Fvolume-78-I-1021-English.pdf&usg=AFQjCNHGEWR1F3ZWTm5mkxLxQpR0LXIw5A&sig2=I1tbDLQjmArcx0D1mJQwPA
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&cad=rja&uact=8&ved=0CCsQFjACahUKEwistKDa6eLIAhVLCiwKHRw5D0w&url=https%3A%2F%2Ftreaties.un.org%2Fpages%2FViewDetails.aspx%3Fsrc%3DTREATY%26mtdsg_no%3DIV-7%26chapter%3D4%26lang%3Den&usg=AFQjCNExxSW4_f8Ksr8a7ktuaw1vZ4owrQ&sig2=zpaOm0NALs7b83t6HWcOmQ
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Refugee Appeals Board (CRR) under Article 1(F)(a) Refugee Convention because of the central role she had played
in the early days of the genocide of the Tutsi. It was held that the moral support which she had provided was
sufficiently serious as to warrant her exclusion (°°).

Article 7(1) of the ICC Statute defines the notion of ‘crime against humanity’ as single acts, such as murder,
enslavement, torture or persecution, ‘when committed as part of a widespread or systematic attack against any
civilian population, with knowledge of the attack’.

According to international criminal jurisprudence, widespread is defined as a ‘massive, frequent, large scale
action, carried out collectively with considerable seriousness and directed against a multiplicity of victims’ (°).
Systematic refers to acts that can be described as ‘thoroughly organised action, following a regular pattern on the
basis of a common policy and involving substantial public or private resources’, ‘organised nature of the acts of
violence and the improbability of their random occurrence’ or ‘patterns of crimes, in the sense of the non-acci-
dental repetition of similar criminal conduct on a regular basis’ (7).

As regards the nature of the acts, Article 7(1) of the ICC Statute provides that they must be ‘widespread’ or (not
and) ‘systematic’. They must in any case be part of an ‘attack directed against any civilian population’. According
to Article 7(2)(a) of the ICC Statute, this means ‘a course of conduct involving the multiple commission of acts
referred to in Paragraph (1) against any civilian population, pursuant to or in furtherance of a State or organi-
sational policy to commit such attack’. Hence, the act must fit into a functional overall context in order for the
conduct in question to qualify as a crime against humanity; the final ‘policy’ element has a linking effect (°8). This
does not mean that a person must have committed multiple acts; an isolated act can constitute a crime against
humanity if it is part of a coherent system, or a series of systematic and repeated acts (*°).

The requirement of an attack against a civilian population does not mean that the acts must be directed against
the entire population of a given state or territory. Instead, as the ICTY clarified, the ‘population’ element is
intended to imply crimes of a collective nature and thus excludes single or isolated acts which, although possibly
constituting war crimes or crimes against national penal legislation, do not rise to the level of crimes against
humanity (1%).

As regards the mental element required for the commission of a crime against humanity, Article 7(1) of the ICC
Statute expressly refers to ‘knowledge of the attack’. According to the Elements of Crime, this means that the
perpetrator ‘knew that the conduct was part of or intended the conduct to be part of a widespread or systematic
attack directed against a civilian population’. He or she must thus be aware of these contextual elements; it is not
required that he or she be responsible for the attack overall. For a finding of serious reasons for considering that
an individual has committed a crime against humanity for the purposes of exclusion based on Article 12(2)(a) to
be justified, it would also need to be established that he or she satisfied both the actus reus and the mens rea
requirements for the underlying crime, or crimes. Article 7 of the ICC Statute also makes it clear that a discrim-
inatory intent must only exist as part of the mental element for the commission of a crime against humanity if this
is specifically required by the definition of the underlying crime, as is the case for the crime against humanity of
persecution (*) and also for the crime of genocide (1%?).

() Council of State (France), judgment of 16 October 2009, No 311793. Compare also National Court of Asylum Law (France), judgment of 12 June 2013, M.M.,
No 09017369,

(%) http://www.refworld.org/docid/40278fbb4.html

(°7) http://www.refworld.org/docid/40278fbb4.html

(°®) Federal Administrative Court (Germany), judgment of 24 November 2009, op. cit., fn. 62, para. 39.

(%) ICTY, Prosecutor v Dusko Tadic, judgment of 7 May 1997, IT-94-1-T, para. 644.

(%) Ibid.

(1) Rome Statute of the International Criminal Court, op. cit., fn. 70, Article 7(1)(h). The commission of this crime requires targeting of the victim(s) by reason of
the identity of the group or collective or targeting of the group as such, and did so based on ‘political, racial, national, ethnic, cultural, religious, gender ..., or other
grounds that are universally recognized as impermissible under international law’.

(2°2) Ibid., Article 6, which requires an ‘intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such’.
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http://www.refworld.org/docid/40278fbb4.html
http://www.icty.org/x/cases/tadic/tjug/en/tad-tsj70507JT2-e.pdf
http://www.refworld.org/docid/3ae6b3a84.html
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2.2.3 Article 12(2)(b) — Serious non-political crime

Pursuant to Article 12(2)(b), exclusion from refugee status may arise from an individual’s involvement in serious
non-political crimes, subject to certain geographical and temporal restrictions. In considering whether the acts in
question fall within the material scope of this exclusion ground, members of courts and tribunals should consider
the following elements: (i) the requirement that the act(s) in question constitute a crime; (ii) the requirement
that the crime has to be serious; (iii) the non-political character; as well as (iv) the geographical and temporal
elements, namely the requirement that the crime must have occurred outside the country of refuge prior to the
individual’s admission to that country as a refugee. Jurisprudence on this subject would seem to indicate that
serious crime for the purposes of exclusion has an autonomous international meaning and is not to be defined
purely by reference to national law (3). The CJEU has interpreted Article 12(2)(b) and (c) and established, as a
general rule, that the competent authority must undertake an individual assessment for each case.

2.23.1 Material scope (I) — The elements of crime

Criminal responsibility generally requires that the individual concerned committed the material elements of the
offence with intent and knowledge. The absence of an element of crime — physical (actus reus) or mental (mens
rea) — required under the relevant definition and mode of criminal liability will result in a finding that the offence
has not been committed. Courts and tribunals must assess whether the applicant’s conduct and state of mind
satisfy the elements of a crime. Aside from satisfying the physical and mental elements (1), consideration must
be given to whether there are any applicable defences. ‘[I]f a person has a defence that is recognised as remov-
ing criminal responsibility, no penal consequences follow and so the conduct cannot be regarded as criminal.
No crime has been committed.” ()

Since the term ‘crime’ has various meanings in different judicial systems, whether a certain conduct of a third-
country national fulfils the elements of a crime and, if so, whether that crime is serious, can be looked at from
different perspectives, namely those of:

e the applicant’s home country;
¢ the national law of the host country; or
e a common international level.

Against the background of diverse legal systems, where the same conduct in one state may be considered to be
a crime while in another it is not even considered a minor offence, it would seem to be a reasonable approach to
apply international standards (1°). Further, the application of an international standard reflects the dual objective
for exclusion under Article 12(2)(b) of maintaining the credibility of the protection system to exclude persons who
are deemed to be undeserving of protection and of preventing that refugee status from enabling those who have
committed certain serious crimes to escape criminal liability (°7).

The practical relevance of the issue appeared in a case of the Raad van State (Dutch Council of State). The issue
was whether the applicant’s participation in traditional female genital mutilation in Sierra Leone should result in
the application of the exclusion ground of a serious non-political crime. The argument was advanced on behalf
of the applicant that this practice was not punishable by law in the country of origin and could not hence be
considered a crime. The Dutch Council of State rejected this submission, stating that the qualification of an act
as serious non-political crime within the meaning of this exclusion clause needed to be done with reference to
international standards, and that the fact that this violation of human rights is not punishable in the applicant’s
native country did not in itself provide a reason not to qualify it as a crime for the purpose of an exclusion

(%) Court of Appeal (England and Wales) (United Kingdom), judgment of 2 April 2012, AH (Algeria) v Secretary of State for the Home Department, [2012] EWCA
Civ 395, paras 49-50; Upper Tribunal (Immigration and Asylum Chamber) (United Kingdom), judgment of 30 October 2012, AH (Article 1F(b) — ‘serious’) Algeria v
SSHD, [2013] UKUT 382; Federal Administrative Court (Germany), judgment of 4 September 2012, 10 C 13.11, BVerwGE 144, p. 127, para. 20; Federal Administra-
tive Court (Germany), judgment of 16 February 2010, 10 C 7.09, BVerwGE 136, p. 89, para. 47; Federal Administrative Court (Germany), judgment of 24 Novem-
ber 2009, op. cit., fn. 62, para. 41; UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and
the 1967 Protocol Relating to the Status of Refugees, December 2011, para. 151.

(1%4) Compare with Rome Statute of the International Criminal Court, op. cit., fn. 70, Article 30 (mental element) (see also Annex A below).

(1) Administrative Appeals Tribunal (Australia), judgment of 16 June 2010, Re YYMT and FRFJ (2010), 115 ALD 590, as cited in: Hathaway, J. C. and Foster, M., The
Law of Refugee Status, 2™ edn., Cambridge, 2014, p. 553.

(1) Upper Tribunal Immigration and Asylum Chamber (United Kingdom), judgment of 25 July 2013, AH (Article 1F(b)), [2013] UKUT 00382.

(27) B and D, op. cit., fn. 7, para. 115.
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http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=57/09&td=ALL
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determination (1°8). Uncertainty remains as to whether the mens rea aspect can be satisfied in situations where
the applicant was not aware that he or she was committing a crime. This may be the case where the act or acts
committed are widely practiced or considered acceptable conduct in the country of origin.

2.2.3.2 Material Scope (ll) — The requirement of seriousness
(‘serious crime’)

A serious crime is understood to be a deliberate capital crime or a grave punishable act or some other crime that
is categorised as particularly serious and prosecuted accordingly under criminal law in most legal systems (). In
providing guidance when making the assessment of seriousness, different criteria may be used, such as:

¢ the nature of the act: this includes considering the degree of violence, the methods used, any use made of a
deadly weapon, etc.;

¢ the punishment: reference could be made to the maximum penalty that would potentially be faced on convic-

tion or the length of the punishment handed down on sentencing;

the actual harm: here it is necessary to assess the effective damage that can be inflicted either on the person/

victim or on the property;

the form of the procedure used to prosecute the crime: this criterion requires consideration of the procedural

standards applicable, e.g. whether the crime is considered to be a summary or an indictable offence ().

Each of these factors, either on their own or in combination, could lead to the conclusion that the crime is ‘seri-
ous’ within the meaning of Article 12(2)(b).

There is a lack of consensus on whether mitigating factors falling short of a complete defence (***) (e.g. coercion,
age/maturity (}'?), mental capacity, superior orders, etc.) and aggravating circumstances (e.g. the fact that the
applicant may already have a criminal record (}3), the use of civilians or minors (*!*)) are also to be taken in con-
sideration in deciding whether the conduct reaches the threshold so that it should be considered as a serious
crime. The CJEU has established that the exclusion of a person from refugee status pursuant to Article 12(2)(b)
(or (c)) is not conditional on an assessment of proportionality in relation to the particular case (**°) (see above
2.2.1.3) because the competent authority had already, in its assessment of the seriousness of the acts committed
by the person concerned and of that person’s individual responsibility, taken into account all the circumstances
surrounding those acts and the situation of that person (**¢). The Court of Appeal and Upper Tribunal (United
Kingdom) have both stressed that ‘serious’ in this context has an autonomous international meaning and is not
to be defined purely by national law or the length of the sentence imposed or likely to be imposed (*7).

Examples of serious crimes are, inter alia, murder, attempted murder (**%), rape (**°), armed robbery, torture,
grievous bodily harm, human trafficking (*?°), kidnapping, malicious arson, child abduction, drug trafficking (**)
and conspiracy to promote terrorist violence (*??). Grave economic crimes with a significant loss (e.g. embezzle-
ment (*2%)) can also be counted as serious crimes (1%).

(%) Council of State (The Netherlands), judgment of 10 February 2014, 201208875/1V/1.

(1) Federal Administrative Court (Germany), judgment of 24 November 2009, op. cit., fn. 62, para. 41.

(1°) UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, para. 14.

(1) See sections 2.2.3.5 and 2.3.9.

(**2) National Court of Asylum Law (France), judgment of 20 December 2010, No 1000487: In this case regarding a former child soldier, it was held that, given the
situation of particular vulnerability and constraint of the applicant, there is no reason to apply any of the exclusion clauses.

(13) See UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugee Status, op. cit., fn. 103, December 2011, para. 157.

(14) See Optional Protocol on the Involvement of Children in Armed Conflict of the Convention of the Rights of the Child, op. cit., fn. 83, which sets 18 as the
minimum age for compulsory recruitment or participation in hostilities.

(*°) B and D, op. cit., fn. 7, para. 111.

(1) Ibid., para. 109.

(17) Court of Appeal (United Kingdom), AH (Algeria) v Secretary of State for the Home Department, op. cit., fn. 103, paras 49-50; Upper Tribunal (Immigration and
Asylum Chamber) (United Kingdom), AH (Article 1F(b) — ‘serious’) Algeria v SSHD, op. cit., fn. 103.

(18) Council of State (Greece), judgment of 8 May 2012, 1661/2012; in this case an Indian Sikh had served a sentence in Romania for plotting to kill the Indian
Ambassador in 1991.

(1) Council for Aliens Litigation (Belgium), decision of 30 September 2008, 16.779.

(12°) Supreme Administrative Court (Czech Republic) (Grand Chamber), judgment of 7 September 2010, A.S. v Ministry of Interior, 4 Azs 60/2007-119.

(*#) Council of State (Netherlands), judgment of 27 September 2013, 201202758/1/V2.

(*22) Upper Tribunal (Immigration and Asylum Chamber) (United Kingdom), AH (Article 1F(b) — ‘serious’) Algeria v SSHD, op. cit., fn. 103.

(%) Council of State (Netherlands), judgment of 30 December 2009, 200902983/1/V1.

(%) For an overview of national jurisprudence in various countries, see: Rikhof, J., The Criminal Refugee: The Treatment of Asylum Seekers with a Criminal Back-
ground in Domestic and International Law, Republic of Letters Publishing, 2012, p. 310 seq.; see also, Kapferer, S., ‘Exclusion Clauses in Europe: A Comparative
Overview of State Practice in France, Belgium and the United Kingdom’, International Journal of Refugee Law, Vol. 12, suppl. 1, 2000, p. 195, p. 199 seq.
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2233 Material scope (ll1l) — The non-political nature of the crime
committed

A serious crime should be considered non-political when other motives are the predominant feature of the spe-
cific crime committed. The context and methods are also important factors in evaluating its political nature ().
Extradition cases have frequently been referenced in the developing jurisprudence and may be useful as a source
of interpretive inspiration given that similar (but often not identical) considerations have applied in such cases.

The motivation of the offender should be the initial point of any examination of this element. This may vary
considerably with the type of offence and the aims pursued. An act is, generally speaking, patently non-political
if it was committed primarily for personal reasons or gain. If no clear link between the crime and the alleged
political objective can be identified, then non-political motives prevail, thereby characterising the whole act as
non-political (2%).

UNHCR further limits the substantive scope of politically motivated crimes by including the requirement that,
for a crime to be regarded as political in nature, the political objectives should be consistent with human rights
principles (*¥). However, there is no clear position on this question and some doubts have been expressed (%)
based on the assumption that refugee law is politically neutral.

Notwithstanding the above, even if the offender’s motivation was in fact political, there is a normative bar in the
last clause of Article 12(2)(b) whereby ‘...particularly cruel actions, even if committed with an allegedly political
objective, may be classified as serious non-political crimes...”. This clause reflects approaches developed in extra-
dition law and practice when determining whether a crime may be qualified as political. The political element
of the offence must outweigh its character as a common crime in order to qualify it as ‘political’. A clear trend
can be identified to exclude certain categories of particularly heinous crimes from the rights of the Refugee Con-
vention traditionally granted to politically motivated offenders. The established practice in extradition law and
in the application of Article 1(F)(b) Refugee Convention posits a predominance test balancing the ultimate goal
of the perpetrator and the acts employed pursuing that goal. It considers the proportionality of the crime to its
objectives in this context. Article 12(2)(b) may regularly apply to acts of violence that are commonly considered
to be of a ‘terrorist’ nature (**°). Consistent with that, the CJEU has held that terrorist acts characterised by their
violence towards civilian populations, even if committed with a purportedly political objective, are to be regarded
as serious non-political crimes (*3°).

2234 Territorial and temporal scope — Outside the country
of refuge prior to admission

Article 12(2)(b) is specific as to the time and location of the commission of the crime. The elements of the pro-
vision ensure that the reason for exclusion can be distinguished from the danger-dependent regulations in Art-
icle 14(4) and Article 21(2) %Y.

In accordance with the QD (recast), a crime committed outside the country of refuge means a crime committed
either in the country of origin or in a third-country, i.e. not in the country in which refugee protection is being
sought. Situations are encountered where the act or crime was committed on the territory of the country of
origin or on the territory of a third country and, based on the same political objective, was continued on the
territory of the country of asylum. Referring to the ‘prior to the admission’ notion, the Directive text defines it as:
‘... the time of issuing a residence permit based on the granting of refugee status’. This clarification departs from
the wording of Article 1(F)(b) Refugee Convention to clarify the time frame. Article 12(2)(b) speaks of ‘admission
as a refugee’ and should be read in the ordinary meaning given to that word, in the context and objective of the
Directive. Acts also committed in the country of refuge, but before admittance as a refugee, could be considered

(12°) UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, op. cit., fn. 103, para. 152; UNHCR, Guidelines on International Protection No
5, op. cit., fn. 69, para. 15.

(%) Federal Administrative Court (Germany), judgment of 16 February 2010, op. cit., fn. 103, para. 48.

(*#”) UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, para. 15.

(18) Gilbert, G.,'The Protection of Refugees in International Law post September 11’, Yearbook of International Humanitarian Law, Vol. 6, 2003, p. 389, p. 407.
(12°) For further information on Article 12(2)(c), see section 2.2.4.2.

(1°) B and D, op. cit., fn. 7, para. 81; CJEU, judgment of 24 June 2015, Case C-373/13, H. T. v Land Baden-Wiirttemberg, EU:C:2015:413, para. 84.

(331) Concerning Article 21(2) see: H. T. v Land Baden-Wiirttemberg, ibid., para. 56 seq.
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for exclusion to take place. UNHCR asserts that the recognition of refugee status is declaratory, so that ‘admission’
in this context includes mere physical presence in the country of refuge (**?).

2.2.4 Article 12(2)(c) — Acts contrary to the purposes and principles
of the United Nations

Article 12(2)(c) provides that a third-country national or stateless person is excluded from being a refugee ‘where
there are serious reasons for considering that: ... he or she has been guilty of acts contrary to the purposes and
principles of the United Nations as set out in the Preamble and Articles 1 and 2 of the Charter of the United Nations’.

2241 Material scope

The wording of Article 12(2)(c) differs somewhat from that of Article 1(F)(c) Refugee Convention, in that it specif-
ically refers to the Preamble and Articles 1 and 2 of the Charter of the United Nations, without however changing
its material scope. Bearing in mind the potential breadth of the term ‘purposes and principles of the United
Nations’, the United Kingdom Supreme Court in Al-Sirri (**3), taking into account, inter alia, the CJEU’s reasoning
in B and D, stated:

The article [Article 1(F)(c) Refugee Convention] should be interpreted restrictively and applied with cau-
tion. There should be a high threshold ‘defined in terms of the gravity of the act in question the manner
in which the act is organised, its international impact and long-term objectives, and the implications for
international peace and security’. And there should be serious reasons for considering that the person
concerned bore individual responsibility for acts of that character.

The court considered it to be clear that the phrase ‘acts contrary to the purposes and principles of the United
Nations’ had an autonomous meaning (***). In UNHCR’s view, the use of Article 12(2)(c) should be reserved for
situations where the acts offend the principles and purposes of the United Nations in a fundamental manner (*).

As the interpretation of Article 12(2)(c) has evolved, it has become increasingly clear that there are overlaps
between it and Article 12(2)(a) and (b). The reference in Article 12(2)(c) to ‘acts’ rather than ‘crimes’ may entail
that an assessment of this application goes beyond a determination of criminal liability. In the absence of express
reference to ‘non-political crime’ in Article 12(2)(c) or Article 1(F)(c) Refugee Convention, it may be concluded
that there is no ‘political crime’ exception (**¢). The United Kingdom Court of Appeal has rejected the argument
that principles of criminal liability were to be applied for the purpose of determining whether a person was guilty
of acts falling within Article 12(2)(c), as the acts which could give rise to exclusion under Article 1(F)(c) did not
have to be crimes ®*7. Relevant considerations were, it was thought, the role, maturity and level of activities of
the person in question. The United Kingdom Supreme Court in Al-Sirri (**) held that Article 1(F)(c) Refugee Con-
vention is applicable to acts which, even if they are not covered by the definitions of crimes against peace, war
crimes or crimes against humanity as defined in international instruments within the meaning of Article 1(F)(a)
Refugee Convention, are nevertheless of a comparable egregiousness and character, such as sustained human
rights violations and acts contrary to the purposes and principles of the United Nations (**°). According to the
United Kingdom Supreme Court, Article 12(2)(c) is of residual nature.

Where acts can be properly said to fall under Article 12(2)(a), they also constitute acts contrary to the purposes
and principles of the United Nations. However, by expressly referring to the definitions of war crimes, crimes

(132) UNHCR, Annotated Comments on the EC Council Directive 2004/83/EC, January 2005, p. 27.

(%) Supreme Court (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 92, para. 16.

(**) Ibid., para. 36. The Supreme Court (United Kingdom) held in its judgment of 17 March 2010, JS v Secretary of State for the Home Department, [2010] UKSC
15, para. 2 that there can only be one true interpretation of Article 1(F)(a) Refugee Convention, an autonomous meaning to be found in international rather than
domestic law; an interpretation which can surely be read to apply equally to Article 1(F)(c) Refugee Convention.

(*33) UNHCR, Background Note on the Application of the Exclusion Clauses: Article 1F of the 1951 Convention relating to the Status of Refugees, 4 September 2003,
para. 47.

(%) Special Immigration Appeals Commission (United Kingdom), judgment of 31 July 2000, Secretary of State for the Home Department v Mukhtiar Singh and
Paramijit Singh, SC 4/99.

(*7) Court of Appeal (United Kingdom), judgment of 24 March 2009, MH (Syria) v Secretary of State for the Home Department, [2009] EWCA Civ 226, para. 30.
(*3¥) Supreme Court (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 92, para. 13.

(1¥) Supreme Court (Canada), judgment of 4 June 1998, Pushpanathan v Canada (Minister of Citizenship and Immigration), [1998] 1 SCR 982, para. 65.
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against humanity or crimes against peace in international instruments, Article 1(F)(a) provides more specific cri-
teria for determining whether the acts in question may give rise to exclusion. Similarly, in cases involving common
crimes, asylum judges would need to start the assessment by considering whether the acts are serious non-polit-
ical crimes within the meaning of Article 12(2)(b), although such acts may also fall within Article 12(2)(c) if they
are sufficiently serious and characterised by the international dimension described above. Notwithstanding the
potential for overlap, there is jurisprudence from national courts and tribunals which applied Article 12(2)(c) in
a stand-alone manner in cases where it is clearly established that the crimes are contrary to UN purposes and
principles. This was the case, for instance, in the decision concerning Jean-Claude Duvalier, former President of
the Republic of Haiti. It was held by the Conseil d’Etat (French Council of State) that during his period as President,
he had used his authority to disguise serious human rights violations and that these violations could be regarded
as being acts contrary to the purposes and principles of the UN (**°). The Cour nationale du droit d’asile (French
National Court of Asylum Law) came to a similar conclusion concerning a national of the Central African Republic.
The individual concerned was a member of the President’s Guard. The court considered that there were serious
reasons to consider that he had borne a special responsibility within the Presidential Guard at a time when sys-
tematic abuses by its members were identified and denounced by the international community. The court also
held that he made no effort to prevent these acts or to dissociate from them and on this basis he was excluded
from refugee protection ().

2.2.4.2 Terrorism

Article 12(2)(c) is increasingly relied upon in cases involving acts of a terrorist nature. The explicit terms of recital
22 (¥2) (the same provision is reproduced in recital 31 Directive 2011/95 QD (recast)) and the decision in B and D
clearly include terrorist acts within the Article’s scope. In B and D the CJEU noted that it was clear from Resolutions
1373(2001) and 1377(2001) of the UN Security Council that the Security Council took as its starting point the prin-
ciple that international terrorist acts are, generally speaking and irrespective of any state participation, contrary
to the purposes and principles of the United Nations (*3). There is no universally accepted definition of terrorism,
though a helpful description is to be found in A/l-Sirri (}*), where the court stated that terrorism consists of:

[...] the commission, organisation, incitement or threat of serious acts of violence against persons or prop-
erty for the purpose of intimidating a population or compelling a government or international organisation
to act or not to act in a particular way.

The court considered it to be clear that the phrase ‘acts contrary to the purposes and principles of the United
Nations’ had an autonomous meaning and affirmed that the definition of terrorism under applicable national
legislation and ‘where necessary to be read down in an Article 1(F)(c) case so as to keep its meaning within the
scope of Article 12(2)(c) of the Directive’ (**°).

Noting that the CJEU, despite recital 22 of the Directive (cf. recital 31 QD (recast)) consistently referring to ‘inter-
national’ terrorism, when discussing Article 12(2)(c) in B and D, the Supreme Court in A/l-Sirri (**6) adopted para-
graph 17 of the UNHCR Guidelines and Background Note:

Article 1(F)(c) is only triggered in extreme circumstances by activity which attacks the very basis of the
international community’s coexistence. Such activity must have an international dimension. Crimes cap-
able of affecting international peace, security and peaceful relations between states, as well as serious and
sustained violations of human rights would fall under this category.

Of course, many terrorist acts will fall within Article 12(2)(b), (see for example paragraph 81 of B and D) and
even Article 12(2)(a) in appropriate cases, that is, where acts which would be considered terrorist in nature if

() Council of State (France), judgment of 31 July 1992, No 13003572.

(1) National Court of Asylum Law (France), judgment of 7 October 2014, No 13003572.

(14?) Recital 22 of Directive 2004/83 provides: Acts contrary to the purposes and principles of the United Nations are set out in the Preamble and Articles 1 and
2 of the Charter of the United Nations and are, amongst others, embodied in the United Nations Resolutions relating to measures combating terrorism, which
declare that ‘acts, methods and practices of terrorism are contrary to the purposes and principles of the United Nations’ and that ‘knowingly financing, planning
and inciting terrorist acts are also contrary to the purposes and principles of the United Nations’.

(13) B and D, op. cit., fn. 7, para. 83; confirmed in H. T,, op. cit., fn. 130, para. 85.

(44) Supreme Court (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 92, para. 39; see also B and D, op. cit., fn. 7, para. 81.
(1) Ibid., para. 36.

(%) Ibid., para. 38; See also Council Framework Decision 2002/475/JHA on combatting terrorism (consolidated version as amended by Council Framework Deci-
sion 2008/919/JHA); Council of Europe, Convention on Combating Terrorism, CM(2015)61 final.
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committed in peacetime take place during an armed conflict and constitute war crimes in light of the relevant
definitions, or if they amount to crimes against humanity.

In French jurisprudence, the Article 12(2)(c) exclusion clause has been used in matters involving terrorism since
2006. According to this stream of jurisprudence, that provision may be relied upon when the claimant has will-
ingly participated in the conception and perpetration of acts of a terrorist nature undertaken by a politically
motivated organisation of such size and means that it has the capacity to impact on the international scene.
Noting the terrorist methods used by the Liberation Tigers of Tamil Eelam (LTTE) in their struggle against Sri Lan-
kan authorities and considering the international dimension of its activities, the French National Asylum Court
excluded a military engineer in charge of an armoured marine division of the Black Sea tigers suicide unit. The
decision also makes reference to the UN Security Council Resolution 1373(2001), which explicitly declared terror-
ist acts as contrary to the purposes and principles of the UN (*#).

2.2.4.3 Personal scope

Earlier interpretation of the personal scope of Article 1(F)(c) Refugee Convention considered that, in order to
have committed an act contrary to the purposes and principles of the United Nations, an individual must have
been in a position of power in a state or state-like entity, and instrumental in its infringement of those princi-
ples (**8). An example of this previous approach can be seen in the invocation by France of Article 1(F)(c) Refugee
Convention to exclude the former Haitian dictator, Jean-Claude Duvalier. It was considered that he infringed the
respect for human rights and fundamental liberties, which are clearly among the purposes and principles of the
UN, as a consequence of those reprehensible acts carried out under his authority (1*°).

However, the focus has moved increasingly to the nature of the acts rather than the position of their author.
Many of the acts covered by this provision could, by their very nature, be committed only by persons in a position
of authority in a state and instrumental to that state infringing the principles outlined in the Preamble as well as
Articles 1 and 2 of the Charter of the United Nations (**°). Nonetheless, it is now accepted that people who were
not in a position of formal governmental authority may still be excluded. Indeed, the United Kingdom Court of
Appeal in Al-Sirri held that Article 1(F)(c) may be applied to non-state actors (**!). UNHCR also accepts it will not
be a requirement that the person in question holds a position of authority within a state or state-like entity in all
cases (*2).

Finally, it is clear from B and D (*>3) that exclusion from refugee status pursuant to Article 12(2)(c) is not condi-
tional on the person concerned representing a present danger to the host Member State (see above 2.2.1.2).

2.3 Individual Responsibility (Article 12(3))

2.3.1 Criteria for determining individual responsibility

When members of courts and tribunals are charged with the task of considering the application of Article 12(2),
they must determine whether there are serious reasons for considering that the applicant ‘has committed a
crime...” (Article 12(2)(a) and (b)) or ‘has been guilty of acts...” (Article 12(2)(c)) within the scope of these provisions.
Similar language is employed in Article 1(F) of the Refugee Convention. This task first raises the question whether

(*7) National Court of Asylum Law (France), decision of 27 June 2008, No 07014895; National Court of Asylum Law (France), decision of 15 July 2014, No 11016153.
(*48) UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, op. cit., fn. 103, para. 163; Federal Administrative Court (Germany), judgment
of 1 July 1975, 1 C 44.68, Buchholz 402.24. para. 28 AuslG No 9.

(1°) Council of State (France), judgment of 31 July 1992, 81962 and 81963; see also Immigration and Refugee Board (Canada), decision of 19 August 1991, M90-
07224, 5 ReflLex 41 in which a former Liberian cabinet minister who had approved of ongoing violence against civilians in Liberia was excluded, cited by J. C.
Hathaway & M. Foster, op. cit., fn. 104, p. 587.

(**°) Council of State (The Netherlands), 1992, JMS v Secretary of State for Justice, reported at Intl. Journal of Refugee Law (7, 1995), 129; Federal Court of Appeal
(Canada), judgment of 19 December 1995, Pushpanathan v Canada (Minister of Citizenship and Immigration), [1996] 2 F.C. 49 para. 51, insofar affirmed by the
Supreme Court (Canada), Pushpanathan v Canada (Minister for Citizenship and Immigration), op. cit., fn. 139; Permanent Commission for Refugee Matters
(Belgium), decision of 18 January 1996, 95/1017/F390, quoted by J. C. Hathaway & M. Foster, op. cit., fn. 104, p. 588; Federal Administrative Court (Germany),
judgment of 31 March 2011, 10 C 2.10, DE:BVerwG:2011:310311U10C2.10.0, BVerwGE 139, p. 272, para. 38; Federal Administrative Court (Germany), judgment
of 7 July 2011, 10 C 26.10, DE:BVerwG:2011:070711U10C26.10.0, BVerwGE 140, p. 114, para. 28.

(*1) Court of Appeal (United Kingdom), Al-Sirri v Secretary of State for the Home Department, [2009] EWCA Civ 222, para. 39.

(**2) UNHCR, UNHCR public statement in relation to cases Germany v B and D pending before the Court of Justice of the European Union, July 2009, p. 29.

(*3) B and D, op. cit., fn. 7, para 95.
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the relevant conduct meets the material scope of one or more of the grounds for exclusion (see further section
2.2 above). If this is the case and the person concerned is involved without having actually committed the acts by
his or her own hand, a further question arises as to the possibility to attribute responsibility for acts committed
by others. The latter is the subject matter at the heart of Article 12(3). This provision provides that Article 12(2)
‘applies to persons who incite or otherwise participate in the commission of the crimes or acts mentioned therein’.

The CJEU held in B and D that the application of Article 12(2)(b) and (c) is conditional on assessing, inter alia,
‘whether individual responsibility for carrying out those acts can be attributed to the person concerned, regard
being had to the standard of proof required under Article 12(2) of the Directive’ (***). The Court considered the
issue in the specific context of the possible application of the aforementioned exclusion grounds based on an
individual’'s membership in a ‘terrorist’ group, but individual responsibility must be established whenever the
application of Article 12(2) is considered.

In principle, the criteria for determining the individual responsibility of an applicant depends on the specific
exclusion ground. Hence, individual criminal responsibility for crimes under international law, as mentioned in
Article 12(2)(a), reflects the provisions contained in Article 25, 28 and 30 of the ICC Statute (see Annex A).

The assessment of criminal responsibility for crimes covered by Article 12(2)(b) cannot draw on such explicit
regulations as laid down by an international treaty. It is widely agreed that individual responsibility for crimes
falling under Article 12(2)(b) is not limited to cases in which the applicant has committed the acts in question
him or herself, but it may also arise through planning, ordering, soliciting, instigating, or otherwise inducing the
commission of a crime by another person, or by making a contribution to the commission of an excludable act by
others through aiding and abetting or on the basis of participation in a joint criminal enterprise/common purpose
liability (**°). This is reflected in Article 12(3), which states that persons who incite or otherwise participate in the
commission of the crimes or acts mentioned in Article 12(2) are to be excluded. The United Kingdom Supreme
Court held in JS (Sri Lanka) that ‘Article 12(3) does not [...] enlarge the application of Article 1(F); it merely gives
expression to what is already well understood in international law’ (**®). The German Federal Administrative
Court held that participation in a serious non-political crime under Article 12(2)(b) requires attribution under the
criteria of national criminal law (**’). Nonetheless, consideration should still be given to the standards applica-
ble in other Member States (*8). Although the provisions of the ICC Statute concerning individual responsibility
are not directly applicable regarding crimes that fall under Article 12(2)(b), they do provide a benchmark of the
international standard of criminal attribution that may be of assistance when considering this exclusion ground.

Further difficulties still are presented in the case of establishing common standards in relation to the individual
responsibility for ‘acts contrary to the purposes and principles of the United Nations’ covered by Article 12(2)
(c). This reason for exclusion does not require attribution in application of criminal criteria, because it does not
presuppose a criminal act. Hence, acts of support for a terrorist organisation need not specifically refer to indi-
vidual terrorist actions in order to be included under Article 12(2)(c) and Article 12(3). Accordingly, even purely
logistical acts of support of sufficient importance may fulfil the conditions of Article 12(2)(c) in conjunction with
Article 12(3) *%9, The same applies to intense ideological and propagandistic activities in favour of a terrorist
organisation (). Attribution of participation in acts covered by Article 12(2)(c) is not limited to cases in which
the applicant objectively had the possibility of actually influencing the committing of terrorist acts, or publicly
approved of or incited such acts. As in Article 12(2)(c) and Article 12(3) there is no need for a specific nexus
between the act of support and an individual act of terror. Participation in acts contrary to the purposes and
principles of the United Nations requires neither spatial nor organisational proximity within the organisation to
commit terrorist acts, nor for their justification in public (*¢%).

The mode of individual responsibility relevant in a particular case will depend on the facts, and courts and tri-
bunals will need to consider the applicant’s conduct and state of mind in relation to acts within the scope of
Article 12(2).

(**) B and D, op. cit., fn. 7, para. 99.

(**°) See UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, para. 18.

(%) Supreme Court (United Kingdom), JS v Secretary of State for the Home Department, op. cit., fn. 134, para. 33.

(*7) Federal Administrative Court (Germany), judgment of 7 July 2011, op. cit., fn. 150, para. 38; Federal Administrative Court (Germany), judgment of 4 Septem-
ber 2012, op. cit., fn. 103, para. 24.

(**%) Federal Administrative Court (Germany), judgment of 7 July 2011, op. cit., fn. 150, para. 38.

(**) Ibid., para. 39.

(2%°) Federal Administrative Court (Germany), judgment of 19 November 2013, 10 C 26.12, DE:BVerwG:2013:191113U1026.12.0, ZAR 2014, p. 338, para. 15 seq.;
National Court of Asylum Law (France), judgment of 15 July 2014, No 11016153; Refugee Appeals Board (France), decision of 5 June 2006, No 04049586.

(2¢1) Federal Administrative Court (Germany), op. cit., fn. 160, para. 16.
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2.3.2 Applicant as perpetrator of excludable acts

Where the facts of the case indicate that the applicant is the perpetrator (or co-perpetrator) of an act within the
scope of Article 12(2), an assessment will be needed of whether the applicant committed the material elements
of the crime with the requisite mens rea, that is, intent and knowledge as required under the applicable defini-
tion (*2). The Elements of Crimes adopted by the Assembly of States Parties to the ICC Statute provide helpful
guidance on the actus reus and mens rea requirements of genocide, the crime of aggression, war crimes and
crimes against humanity ().

2.3.3 International standards when determining individual
responsibility

When determining whether an applicant has individual responsibility for a crime against peace, a war crime, or
a crime against humanity, international standards must be considered and applied where required (see 2.3.1.
above). This is in line with the explicit reference to ‘international instruments’ in Article 12(2)(a). The ICC Statute
is particularly relevant in this regard, as it represents the most recent codification at the international level of
standards related to individual responsibility and reflects the approaches and traditions of different legal systems.
The jurisprudence of international criminal tribunals and of the ICC also provide helpful guidance.

The relevance of international standards is increasingly reflected in decisions of national courts on Article 12(2)
(a) or Article 1(F)(a) of the Refugee Convention. The United Kingdom Supreme Court, for example, held that the
Rome Statute of the ICC ‘should now be the starting point for considering whether an applicant is disqualified
from asylum by virtue of Article 1(F)(a)’ of the Refugee Convention (*%4), and that ‘it is convenient to go at once to
the ICC Statute, ratified as it now is by more than a hundred States and standing as now surely it does as the most
comprehensive and authoritative statement of international thinking on the principles that govern liability for the
most serious international crimes [...]" (*%°). In the same decision, the Court referred to an additional source, the
Statute of the ICTY, and its jurisprudence on questions related to complicity (®).

In Germany, the Federal Administrative Court held that:

the determination of whether war crimes or crimes against humanity [...] have been committed must
primarily be made in accordance with the defining elements of these offences formulated in the Rome
Statute of the International Criminal Court [...], which articulates the current status of developments in
international criminal law for cases of violations of international humanitarian law (7).

In other countries, some decisions on exclusion have undertaken an examination of individual responsibility with-
out express reference to international instruments or the jurisprudence of international courts and tribunals.
While this may indicate that asylum judges rely on criteria under domestic criminal law, which may differ in
each Member State with different legal traditions as applied in common law and civil law countries, overall the
outcomes are similar (). The preferred approach in the most recent decisions would seem to be to make every
effort to interpret and apply international standards and to only have recourse to national provisions where this
is still necessary.

Unlike Article 12(2)(a), the exclusion clauses in Article 12(2)(b) and (c) do not expressly refer to international
law. With regard to exclusion based on ‘serious non-political crimes’, in particular, a certain divergence is notice-
able among the Member States. However, in determining individual responsibility based on complicity, several
states have relied on concepts similar to those developed for the application of the exclusion grounds set out in

(¢2) Rome Statute of the International Criminal Court, op. cit., fn. 70, Article 30.

(2%3) ICRC, Elements of Crimes, op. cit., fn. 71.

(%) Supreme Court (United Kingdom), JS v Secretary of State for the Home Department, op. cit., fn. 164, para. 8.

(2%°) Ibid., para. 9; see also paras 10-14.

(*¢®) Ibid., paras 15-20; see also Immigration and Asylum Tribunal (United Kingdom), judgment of 14 October 2002, Gurung v Secretary of State for the Home
Department, [2002] UKIAT 04870, para. 109. Similar approaches have been adopted by superior courts outside Europe. See, for example, Supreme Court (Can-
ada), judgment of 19 July 2013, Ezokola v Canada (Minister of Citizenship and Immigration), 2013 SCC 40, paras 48-53; Supreme Court (New Zealand), judgment
of 27 August 2010, The Attorney-General (Minister of Immigration) v Tamil X and Anor, [2010] NZSC 107, paras 52-54.

(*¢7) Federal Administrative Court (Germany), judgment of 24 November 2009, op. cit., fn. 62, para. 31; see also, Federal Administrative Court (Germany), judg-
ment of 16 February 2010, op. cit., fn. 85, paras 26, 41-43.

(2%8) See Rikhof, J., op. cit., fn. 124, p. 271 seq.
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Article 12(2)(a) in cases involving complicity (**°). In the United Kingdom, for example, the Asylum Instruction —
Exclusion: Article 1(F) of the Refugee Convention states that the test articulated by the Supreme Court on the
issue of a voluntary contribution to the commission of crimes by others in JS (Sri Lanka) extends to Article 1(F)
Refugee Convention generally (*"°). In Belgium, the Conseil du Contentieux des Etrangers (Belgian Council for Alien
Law Litigation) found that the applicant, who was found to have incurred individual responsibility for serious
non-political crimes, could not invoke any of the defences set out in Article 31(1)(c) and (d) of the ICC Statute (*"%).

While the wording of Article 12(2)(c) differs from the two preceding exclusion clauses in that it requires the
applicant to have been ‘guilty of” acts within its scope, the CJEU confirmed in B and D (%) that a determination
of individual responsibility is required also for the application of this exclusion ground.

2.3.4 ‘Incite...

Individual responsibility may arise through planning, ordering, instigating, soliciting or inducing the commission
of a crime by another person. The actus reus and mens rea requirements differ depending on the mode of
individual responsibility. The relevant criteria under customary international law have been developed in the
jurisprudence of the International Criminal Tribunals for the former Yugoslavia and for Rwanda, respectively (73).

2.3.5 Contribution (‘[...] or otherwise participate’)

Exclusion considerations also arise where there is evidence that an applicant made a contribution to the commis-
sion of excludable acts by another person, or a group of persons. Depending on the circumstances, such cases
need to be considered in light of the criteria for aiding and abetting, or within the framework of a joint criminal
enterprise/common purpose liability. It is important to distinguish between these different modes of individual
responsibility (174).

The Migrationséverdomstolen (Migration Court of Appeal, Sweden) considered the case of a senior official of the
Iraqi Ba’ath Party, who could be viewed as having good knowledge about the Ba’ath Party’s criminal intentions
and actions towards critics of the regime (*”*). The Court noted the requirement that an in-depth assessment
of his role must be performed and noted that he had provided information about dissidents during his time at
university. It also considered evidence about what happened when the information was provided and about the
purpose of his surveillance activities. The Court found that there were no grounds for concluding that individuals,
due to the information provided by the appellant, had suffered abuse of the type falling within the definition of
crimes against humanity and there were no particular grounds for assuming that he had incited or otherwise
participated in the commission of crimes against humanity.

2.3.5.1 Aiding and abetting

Aiding and abetting requires that the individual made a substantial contribution to the crime(s) committed. As
per the criteria developed in international criminal jurisprudence, this may take the form of rendering practical
assistance, encouragement or moral support which had a substantial effect on the perpetration of the crime (%),
although a causal connection between the conduct and the commission of the crime(s) in the sense of a conditio
sine qua non is not required (*”7). Whether or not a particular conduct had such an effect needs to be established

(%) Ibid., pp. 347-349.

(17°) United Kingdom, Asylum Instruction — Exclusion: Article 1F of the Refugee Convention (30 May 2012), at para. 3.3.; Council for Aliens Litigation (Belgium),
judgment of 3 November 2009, 33.720.

(*7*) Ibid.

(+2) B and D, op. cit., fn. 7, paras 95-99.

(13) A detailed extrapolation of the jurisprudence of the ICTY would exceed the remit of this Judicial Analysis. For further information see, Rikhof, J., op. cit.,
fn. 124.

(%) For a discussion of modes of individual responsibility, setting out the distinction between aiding and abetting, on the one hand, and joint criminal enterprise,
on the other see, ICTY (Appeals Chamber), Prosecutor v Tadic, op. cit., fn. 80, paras 196 to 229.

(1°) Migration Court of Appeal (Sweden), judgment of 25 October 2012, UM287-10, MIG 2012.

(17%) See, e.g., ICTY (Appeal Chamber), The Prosecutor v Tihomior Blaskic, op. cit., fn. 97, para. 48; ICTY, judgment of 10 December 1998, The Prosecutor v Anto
Furundzija, IT-95-17/1-T, para. 249; ICTY, The Prosecutor v Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, op. cit., fn. 97.

(+7) See, e.g., ICTY, The Prosecutor v Anto Furundzija, op. cit., fn. 176, para. 209.
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based on the facts of the case. Moreover, the contribution must have been made with intent as to his or her own
conduct and with knowledge that his or her acts assisted or facilitated the commission of those crimes (*%). This
may be done, for example, through funding with the knowledge that those funds will be used to commit serious
crimes (*7°). Aiding and abetting does not require the individual to share the intent of the principal perpetrator(s).
It is sufficient that he or she was aware of the main elements of the crime(s).

In the case of MT Zimbabwe before the Upper Tribunal (Immigration and Asylum Chamber) (United Kingdom), the
appellant, who was a detective in the Zimbabwean police force, was found to have participated in two incidents
of torture (). The Tribunal noted that she was present at the scene and was in a position of authority and that
while her principal job during an incident was taking notes, she was fully aware that her colleagues were inflicting
ill treatment on a detainee and she herself made threats to him while he was blindfolded and her threats, along
with those made by her colleagues, put him in fear that he was going to be thrown into the river to drown if he
did not cooperate with them in giving certain information. The Upper Tribunal concluded that her conduct during
this incident amounted to facilitation of the commission of the crime of torture in a significant way and that her
involvement in this incident was with specific intent to contribute substantially to it and that her role assisted the
common purpose of putting this man in fear of his life. In relation to a later incident she was present and was fully
aware that the beating being visited on the victim by the officers present, including herself, amounted to serious
harm. The Upper Tribunal held it was incontrovertible that her actions during this incident had a substantial effect
on the commission of the crime of torture which took place. The Upper Tribunal was satisfied that her participa-
tion in this incident amounted to the aiding and abetting of a crime against humanity.

2.3.5.2 Joint criminal enterprise/common purpose liability

For individual responsibility to be established based on an applicant’s participation in a joint criminal enterprise
(or through common purpose liability), there must be a plurality of persons with a shared (common) plan or pur-
pose that is either directed at the commission of crimes or whose implementation involves the commission of
crimes. Moreover, this mode of individual responsibility requires a significant contribution to the furtherance of
this common plan, or to the functioning of a system established to implement the plan. The ICTY Appeals Cham-
ber has held that, although the accused need not have performed any part of the actus reus of the crime, he had
to have participated in furthering the common purpose at the core of the criminal enterprise but stated that ‘not
every type of conduct would amount to a significant enough contribution to the crime for this to create criminal
liability’ (*81) and that the notion of ‘[joint criminal enterprises] is not an open-ended concept that permits con-
victions based on guilt by association’ (182).

Joint criminal enterprises should not immediately be the primary consideration on each occasion on which the
applicant was a member of a group or organisation involved in the commission of excludable acts. Whether or
not this is the relevant mode of participation, rather than, for example, aiding and abetting, will depend on the
facts of the case. Thus, for example, in the case of MT Zimbabwe, the applicant’s involvement in the commission
of crimes against humanity as part of a joint criminal enterprise, or a co-principal, was considered but it was
found that the facts of the case gave rise to individual responsibility based on aiding and abetting, since the appli-
cant did not hold any significant leadership role (3%).

2.3.6 Command or superior responsibility for persons in positions
of authority

In addition to the other grounds of criminal responsibility under the Rome Statute for international crimes, a
military commander or superior in a civilian hierarchy, or a person effectively acting as such, shall be criminally

(178) National Court of Asylum Law (France), judgment of 15 July 2014, No 11016153C.

(1) UNGA, International Convention for the Suppression of the Financing of Terrorism, 2178 UNTS 197, 9 December 1999 (entry into force: 10 April 2002), see
Article 2.

(2%%) Upper Tribunal (Immigration and Asylum Chamber) (United Kingdom), judgment of 2 February 2012, MT (Article 1F(a) — aiding and abetting) Zimbabwe v
Secretary of State for the Home Department, [2012] UKUT 00015(IAC).

(81) ICTY (Appeals Chamber), judgment of 3 April 2007, Prosecutor v Brdanin, 1T-99-36, para. 427.

(2%2) Ibid., para. 428.

(#3) Upper Tribunal (Immigration and Asylum Chamber) (United Kingdom), MT (Article 1F(a) — aiding and abetting) Zimbabwe v Secretary of State for the Home
Department, op. cit., fn. 180.
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responsible for crimes committed by forces under his or her effective command and control, or effective authority
and control as the case may be, as a result of his or her failure to exercise control properly over such forces (1%).
In cases of applicants who held positions of authority in a military or civilian hierarchy in contexts where there
are indications that excludable crimes have been committed by persons forming part of these structures, asylum
judges will need to consider the possibility of exclusion on this basis. However, the first step in such cases should
always be to examine the direct conduct or acts of the applicant before addressing issues related to the acts of
those they command and their knowledge of these acts.

In a decision of the District Court of the Hague (Rechtbank, Netherlands) the application of Article 1(F) Refugee
Convention to a former officer in the Syrian army for crimes committed by members of his army unit was consid-
ered. It was found that the criteria for command responsibility under Article 28 of the ICC Statute were not met,
since it had not been shown that subordinates under the effective command and control of the applicant had
committed excludable acts (*%°).

2.3.7 Membership

Exclusion considerations often arise in cases involving persons who acted as part of a group or organisation
responsible for serious crimes or heinous acts. In such cases, too, an individualised assessment is required,
including (but not limited to) situations where the group in question or the crimes committed by its members
have been designated as ‘terrorist’.

The CJEU held in B and D that the mere fact ‘that the person concerned was a member of ... an organisation
[responsible for excludable acts] cannot automatically mean that that person must be excluded from refugee
status’ (*¥). The CJEU further held that exclusion requires a determination of individual responsibility for exclud-
able acts, based on an individualised assessment of the specific facts, including both objective and subjective
criteria (**¥’). The national asylum judge must assess, inter alia:

the true role played by the person concerned in the perpetration of the acts in question; his position
within the organisation; the extent of the knowledge he had, or was deemed to have, of its activities; any
pressure to which he was exposed; or other factors likely to have influenced his conduct (*%8).

Thus, even if an applicant was a member of a group or regime involved in excludable acts, exclusion will only be
justified if he or she is found to have committed such acts personally, or to have participated in the commission
of these acts in one of the ways that give rise to individual responsibility.

In a decision that predates B and D, the United Kingdom Supreme Court held that there is a need to ‘concentrate
on the actual role played by the particular persons, taking all material aspects of that role into account so as
to decide whether the required degree of participation is established’ (*¥°). The Court identified the following
non-exhaustive list of relevant factors to consider in making this assessment:

¢ the nature and (potentially of some importance) the size of the organisation and particularly that part of it with
which the asylum seeker was himself most directly concerned;

e whether and, if so, by whom the organisation was proscribed;

e how the asylum seeker came to be recruited;

¢ the length of time he remained in the organisation and what, if any, opportunities he had to leave it;

¢ his position, rank, standing and influence in the organisation;

¢ his knowledge of the organisation’s war crimes activities; and

¢ his own personal involvement and role in the organisation including particularly whatever contribution he
made towards the commission of war crimes (9,

(%) Rome Statute of the International Criminal Court, op. cit., fn. 70, Article 28.

(1#%) District Court of the Hague (Netherlands) judgment of 14 July 2015, AWB 14/11801, NL:RBDHA:2015:8571.

(%) B and D, op. cit., fn. 7, para. 88; confirmed by H. T, op. cit., fn. 130, para. 87.

(*¥) B and D, op. cit., fn. 7, paras 95-96.

(2%8) Ibid., para. 97.

(%) Supreme Court (United Kingdom), JS v Secretary of State for the Home Department, op. cit., fn. 134, para. 55; see also, Supreme Court (Canada), Ezokola v
Canada (Minister of Citizenship and Immigration), op. cit., fn. 166.

(1) Ibid., para. 30.
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The National Asylum Court in France held that each case requires an examination of the personal facts of the
individual applicant, set against the background of what is generally known of the group, e.g. the frequency of
violence employed, its command or organisational structures, the degree of fragmentation of the group and the
individual’s seniority in the group and their ability to influence the group’s actions (**!). This case concerned the
exclusion of a national of the Central African Republic, who was a high-ranking military officer and former mem-
ber of the Presidential Guard at the time of serious human rights violations committed by this unit.

UNHCR has also stated that ‘[t]he fact that a person was at some point a senior member of a repressive govern-
ment or a member of an organisation involved in unlawful violence does not in itself entail individual liability for
excludable acts’ (*%?).

2.3.8 Presumption of individual responsibility

Individual responsibility for excludable acts in relation to persons affiliated or associated with repressive regimes
or organisations responsible for crimes within the scope of Article 12(2), including organisations or groups des-
ignated as ‘terrorist organisations or groups’, may be presumed under certain circumstances. This requires, first,
that their membership is voluntary. In addition, the members of such groups or regimes must be reliably and rea-
sonably considered to be individually involved in acts giving rise to exclusion. A presumption of responsibility may
also arise where the individual has voluntarily remained a member of a government clearly engaged in activities
that fall within the scope of Article 12(2) %3,

If the applicant was a member of group involved in potentially excludable crimes, this does not mean that it
would be sufficient for the asylum judge to consider only facts related to that group. In such cases, the asylum
judge will need to think about the nature of the group and its activities, but it will also be necessary to establish
the applicant’s own role, responsibilities and activities. A presumption may arise if sufficient information is avail-
able to support a finding of ‘serious reasons for considering’ that persons in positions such as those held by the
applicant incurred responsibility for acts committed by others.

As the CJEU held in B and D:

Any authority which finds, in the course of that assessment, that the person concerned has ... occupied
a prominent position within an organisation which uses terrorist methods is entitled to presume that
that person has individual responsibility for acts committed by that organisation during the relevant
period, but it nevertheless remains necessary to examine all the relevant circumstances before a decision
excluding that person from refugee status pursuant to Article 12(2)(b) or (c) of Directive 2004/83 can be
adopted (%4).

Where information sufficient to meet the ‘serious reasons for considering’ standard is available, this would not
result in an automatic application of Article 12(2) **. Rather, it means that the applicant would be entitled, as a
matter of fair procedures (equality of arms), to be put on notice of the application of this presumption and the
evidence on which it is based, and to be given the opportunity to rebut the presumption. Caution must, there-
fore, be exercised when any such presumption of responsibility arises, to consider issues including the actual
activities of the individual and the group and the State should ‘provide the asylum judge with evidence that is
individuated, rather than based on assumptions about collective guilt or innocence’ (**¢).

2.4 Defences and mitigating circumstances

In order to make a correct determination on exclusion, circumstances which may negate individual responsibility
need to be considered fully. Exclusion may not be applied if the applicant was unable to form the requisite mens

(1) National Court of Asylum Law (France), judgment of 7 October 2014, op. cit., fn. 141.
(*2) UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, para. 19.

(*3) For further information, see the section on Burden of Proof under 4.1.2 below.

(**) B and D, op. cit., fn. 7, para. 98.

(*°) Ibid., para. 88; confirmed in H. T, op. cit., fn. 130, para. 87.

(1°) See Hathaway, J. C. & Foster, M., op. cit., fn. 104, p. 534.
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rea, for example, due to lack of mental capacity, involuntary intoxication or immaturity (**’). In certain circum-
stances, lack of knowledge of a key fact may also mean that the mental element is not satisfied (*°).

Although decisions on the application of exclusion based on Article 12(2) follow a different approach from the
determination of guilt in criminal proceedings, factors that may constitute defences or mitigating circumstances
to criminal responsibility should be taken into account whenever the circumstances of a case indicate that an
applicant may have acted, for example, under duress or in self-defence or defence of another person (**).

The application of an exclusion clause would not be justified if the applicant may invoke a valid defence. ‘[...] [I]f
a person has a defence that is recognised as removing criminal responsibility, no penal consequences follow and
so the conduct cannot be regarded as criminal. No crime has been committed.” 2%

Under international standards, the defence of superior orders may apply only in limited circumstances, where the
individual was legally obliged to obey the order and was unaware of its unlawfulness, and where the order itself
was not manifestly unlawful. The ICC Statute expressly states that orders to commit genocide or crimes against
humanity are manifestly unlawful; as such, in the context of an exclusion assessment, an applicant involved in the
commission of these crimes cannot invoke the defence of superior orders. Even if the defence of superior orders
is not applicable, possible duress will need to be considered (*°).

The defence of duress (or coercion) may apply where the act in question results from the person concerned nec-
essarily and reasonably avoiding a threat of imminent death, or of continuing or imminent serious bodily harm to
them or another person. Action taken in self-defence or in defence of others or in defence of property must be
both reasonable and proportionate in relation to a threat resulting from an unlawful attack.

Even if the circumstances do not meet the requirement of a full defence, elements of duress or coercion, for
example, may be considered as mitigating circumstances, to be considered when assessing the extent of culpabil-
ity of an applicant. Aggravating factors, such as the use of others including civilians and minors in the commission
of the excludable act, or the pre-existence of criminal convictions, would also need to be taken into account as
part of this process (22).

2.5 Expiation

The relevance of expiation is the subject of discussion. This issue has not yet been taken into account by CJEU.
The various conceptions reflect the differing perspectives on the objective of exclusion laid down in Article 12(2).

According to one view, expiation is of little influence and should be afforded scant assessment. With regard to
the objective of Article 12(2), to exclude from refugee status persons who are deemed to be undeserving of the
protection in order to maintain the credibility of the protection system (2%), it is not necessary that the applicant
must still be liable to criminal prosecution or punishment (?**). Expiation or obstacles to prosecution in the law of
criminal procedure (e.g. having served the sentence, been acquitted of the charges due to a lack of evidence, pre-
scription or an amnesty) are appropriate only in connection with one part of the dual objective of exclusion (2%),
namely preventing refugee status from enabling those who have committed certain serious crimes to escape
criminal liability. But the aim of excluding from refugee status persons who are deemed to be undeserving of the
protection also applies to cases of expiation or obstacles to prosecution. Therefore these points do not have an
irrefutable impact on the question of issue of whether the person concerned should be considered eligible for
refugee status.

(*7) UNHCR, Guidelines on International Protection No 5, op. cit., fn. 69, para. 21; see also Convention on the Rights of the Child, op. cit., fn. 83, and the application
of the minimum age of criminal responsibility.

(%) Compare concerning Article 12(2)(b) above 2.2.3.1.

(1) Rome Statute of the International Criminal Court, op. cit., fn. 70, Article 31(1)(c) and (d); UNHCR, Background Note on the application of Exclusion Clauses,
op. cit., fn. 135, paras 66-71.

(?°°) Administrative Appeals Tribunal (Australia), Re YYMT and FRFJ (2010), op. cit., fn. 105, quoted in Hathaway, J. C. and Foster, M., op. cit., fn. 104, p. 553.

(%1) Rome Statute of the International Criminal Court, op. cit., fn. 70, Articles 31 and 33.

(22) See UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, op. cit., fn. 103, para. 157

(23) See above: 2.2.1.1 The Objective.

(2) Rikhof, J., op. cit., fn. 124, p. 319 seq.; See Supreme Court (Canada), judgment of 30 October 2014, Febles v Canada (Citizenship and Immigration), 2014 SCC
68, [2014] 3 S.C.R. 431, para. 36.

(2®°) B and D, op. cit., fn. 7, para. 104.
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Nevertheless the objective of Article 12(2) allows and mandates an assessment of the offence in the past and
the person’s conduct in the meantime to decide whether he or she is deserving of protection. Notwithstanding
previous misconduct, the passage of a certain period of time, combined with expressions of remorse, reparation
and assuming responsibility for previous acts may justify the assessment that exclusion is no longer justified. For
example, in the case of previous support for terrorist activities, such an exceptional case was deemed conceivable
by the Federal Administrative Court if the individual has not only convincingly distanced himself from his former
acts, but now actively works to prevent further acts of terrorism or if the act was youthful folly years or even
decades in the past ().

As representing the other view, the French Council of State (2’) held that the exclusion clause is no longer appli-
cable if the applicant has served his sentence. Following this view other factors are also relevant, in particular
whether the crime would no longer be prosecuted or prosecutable (2°¢). Relevant factors would include the length
of the sentence served, the passage of time since the commission of the crime or the end of service of sentence,
together with any expression of regret shown by the individual concerned. In considering the effect of any pardon
or amnesty, consideration should be given to whether it reflects the democratic will of the relevant country and
whether the individual has been held accountable in any other way. In all such cases, the gravity of the offence
may still justify the application of Article 12. The issue then is whether the applicant should still be considered
undeserving of refugee protection and whether denial of refugee status in their case would be consistent with
the object and purpose of exclusion based on the crime committed before the determination of the asylum claim.
This would need to be examined on a case-by-case basis, taking the appropriate criteria into account. This juris-
prudence is largely coherent with the position of UNHCR (2%).

(%°%) Considered possible by the Federal Administrative Court (Germany), decision of 14 October 2008, 10 C 48.07,, DE:BVerwG:2008:141008B10C48.07.0,
BVerwGE 132, p. 79, para. 34.

(27) Council of State (France), judgment of 4 May 2011, No 320910; however, with the exception that there is no danger arising from the previous punished crime
for the population of the host country. This conception, which focuses on a current or future danger or a risk, seems hardly to be compatible with the position in
B and D, op. cit., fn. 7, para 101.

(%°%) Hathaway, J. C. and Foster, M., op. cit., fn. 104, p. 543 seq.

(2°) UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, op. cit., fn. 103, para. 157.
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3. Exclusion from subsidiary protection
(Article 17)

3.1 Introduction

During the drafting of QD 2004/83/EC, it was decided to introduce exclusion clauses similar to those of the
Refugee Convention in respect of subsidiary protection (for an overview of exclusion from refugee protection,
see section 2 above). This resulted in Article 17(1)(a)-(c) QD (recast). Moreover, in the aftermath of 11 Septem-
ber 2001, an additional exclusion clause to those stipulated in the Refugee Convention was added, Article 17(1)
(d). This provision aims to prevent any person found to pose a danger to security or the community, including due
to involvement in terrorist activities, from seeking and being granted subsidiary protection in the EU (*°).

3.2  Article 17(1) — Exclusion grounds

3.2.1 Article 17(1)(a) — Crime against peace, war crime or crime
against humanity

Article 17(1)(a) reproduces Article 12(2)(a) in the context of subsidiary protection and mirrors Article 1(F)(a) of
the Refugee Convention. It should be construed in the same way as Article 12(2)(a), the rationale being the same,
namely that the authors of such acts are considered undeserving of international protection (see above 2.2.2).
Therefore, the principles set out in the jurisprudence of the CJEU concerning exclusion from refugee protection
are relevant in cases of exclusion from subsidiary protection.

3.2.2 Article 17(1)(b) — Serious crime

Article 17(1)(b) is construed in the same way as Article 12(2)(b) and Article 1(F)(b) of the Refugee Convention in
that a grave punishable act must have been committed. Minor offences punishable by moderate sentences can-
not constitute grounds for exclusion under that provision (see above 2.2.3.1 and 2.2.3.2). However, Article 17(1)
(b) differs in two aspects from these provisions. First, in respect of the material scope of the provision, it encom-
passes both non-political and political crimes. Second, there is no temporal or territorial restriction in respect of
the commission of the crime(s).This means that such crimes may result in the application of the exclusion clause
irrespective of the time and location of the commission of the offence.

The German Federal Administrative Court established that facilitating international people smuggling for gain is a
serious crime within the meaning of Article 17(1)(b). A serious crime, according to this court, must be commen-
surate with a felony or any other crime that is qualified in most jurisdictions as very serious and will be prose-
cuted in accordance with criminal law. Applying these standards to the crime mentioned is one of significant
importance within the meaning of Article 17(1)(b), because it is punishable by imprisonment from 1 year to 10
years. Also the specific criminal conduct by the applicant was grave, as indicated by the 5 year term of imprison-
ment imposed. The court rejected the applicant’s argument that the criminal offenses occurred a long time in
the past and that he no longer represents a danger. It was found by the German court that an applicant who has
committed a serious crime can be considered not deserving of protection and must be excluded even if there is
no (longer a) risk of repeat offences and no other immediate danger for the State of residence (*'%).

(*°) Boggia Cosadia, F., ‘Protection subsidiare et menace a l'ordre public: I'application de la clause d’exclusion de I'article 17(1)(d) de la directive 2004/83/CE du
Conseil de I'Union européenne en France’, in V. Chetail and C. Laly-Chevalier (eds.), Asile et extradition: Théorie et pratique de I'exclusion du statut de réfugie,
Bruylant, 2014, p. 122;  Guild, E. and Garlick, M., ‘Refugee protection, counter-terrorism and exclusion in the European Union’, Refugee Studies Quarterly, Vol.
29, No 4, 2010, p. 63; McAdam, J., ‘The European Qualification Directive: The Creation of a Subsidiary Protection Regime’, International Journal of Refugee Law,
Vol. 17, 2005, p. 461.

(*1) Federal Administrative Court (Germany), judgment of 25 March 2015, 1 C 16.14, DE:BVerwG:2015:250315U1C16.14.0, para. 26 seqq.
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In Austria, the Verfassungsgerichtshof (Constitutional Court) has provided guidance on the interpretation of the
notion of the level of seriousness required that could lead to an exclusion from subsidiary protection. It should
be noted that in this particular case, the court quashed a decision by the National Asylum Court in which the
subsidiary protection that had been granted by the administrative decision-maker was revoked, rather than an
exclusion clause applied. Nonetheless, many aspects of the judgment apply (by analogy) to cases of exclusion.
The revocation was made on the ground of thefts committed by the applicant (theft, attempted theft, incitement
to or involvement in theft, embezzlement, attempted petty theft). The Constitutional Court considered that the
seriousness of the crime required in Article 17 was not met. In so doing, the court seemed to reject the possi-
bility of an exclusion based on a substantial number of relatively minor offences, thereby reducing the scope of
application of a cumulative approach in such cases. The applicant, while sentenced for the simple offences, had
not been sentenced for more serious offences that would therefore have carried a more severe punishment. For
the Austrian Constitutional Court, interpreting, inter alia, Article 17 QD only ‘serious crimes’ could lead to the
withdrawal of subsidiary protection, but not several trivial offences (2*2).

In France, while assessing the constitutionality of the law modifying the Code of Entry and Residence of Foreign-
ers and Asylum Law, the Conseil Constitutionnel (Constitutional Council) also provided guidance on the interpre-
tation of the notion of ‘serious crime’ for the purpose of exclusion from subsidiary protection. It stated that the
seriousness of an offence that could result in a person being excluded from the benefit of subsidiary protection
can only be assessed in light of the French criminal law. It was legitimate for the Parliament to defer to the discret-
ion of the French Office for the Protection of Refugees and Stateless Persons, subject to review by the Refugees
Board of Appeals (former National Asylum Court), to examine the applicant’s practical situation in depth and
to then assess whether the facts, in view of their nature, the conditions in which they were committed and the
seriousness of the loss sustained by the victims, were a ‘serious offence against the ordinary criminal law’ that
justifies exclusion from subsidiary protection (2*3). The guidance provided in the judgment of the Constitutional
Council was then applied by the French National Asylum Court and the Council of State in assessing the serious-
ness of a crime in cases of the application of the relevant exclusion clause from subsidiary protection. For exam-
ple, the Court considered financial and economic crimes which did not cause damage to persons as not being a
serious crime (*%4).

3.2.3 Article 17(1)(c) — Acts contrary to the purposes and principles
of the United Nations

Article 17(1)(c) reproduces Article 12(2)(c). Consequently, the interpretation provided by the CIEU in its B and D
judgment is relevant (see above 2.2.4).

The Czech Nejvyssi spravni soud (Supreme Administrative Court) held that this exclusion clause should be inter-
preted in a restrictive manner and does not include all human rights abuses. Engaging in mere intelligence gath-
ering activities cannot, as such, be taken as an act contrary to the purposes and principles of the United Nations.
In that particular case, the applicant, a Cuban national, lived in communist Czechoslovakia where he was an
informer for the Cuban government. The Czech Supreme Administrative Court applied a relatively high threshold
that reflects the restrictive interpretation and application of exclusion clauses. It held that in order to trigger the
threshold to activate the exclusion clause, the actions must constitute a serious and continuous human rights
abuse which could be considered to amount to persecution (**°).

3.2.4 Article 17(1)(d) — Danger to the community or security
of the Member State

Article 17(1)(d) mirrors the exception of the prohibition against refoulement in Article 33(2) Refugee Conven-
tion. This provision differs from Article 1(F) Refugee Convention. Article 1(F) Refugee Convention, similar to Arti-
cle 12(2) QD (recast), applies to persons who have a well-founded fear of being persecuted but are not eligible to

(?) Constitutional Court (Austria), judgment of 13 December 2011, U 1907/10.

(#3) Constitutional Council (France), judgment of 4 December 2003, concernant la loi No 52-893 du 25 juillet 1952 relative au droit d’asile, No 2003-485 DC.
(**) National Court of Asylum Law (France), judgment of 23 May 2013, M.U., No 11010862.

(#°) Supreme Administrative Court (Czech Republic), judgment of 23 March 2011, J.S.A. v Ministry of Interior, 6 Azs 40/2010-70.


http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/les-decisions/acces-par-date/decisions-depuis-1959/2003/2003-485-dc/decision-n-2003-485-dc-du-04-decembre-2003.873.html
http://www.cnda.fr/content/download/34241/294949/version/1/file/Recueil_2013_VA.pdf
http://www.asylumlawdatabase.eu/en/case-law/czech-republic-supreme-administrative-court-23-march-2011-jsa-v-ministry-interior-6-azs

EXCLUSION: ARTICLES 12 AND 17 QUALIFICATION DIRECTIVE (2011/95/EU) — 39

international protection because of actions committed in the past. Article 33 Refugee Convention is relevant for
persons who have already been recognised as refugees: they are protected by the principle of ‘non-refoulement’
with the exception provided for in paragraph 2. Article 33 of the Refugee Convention has always been construed
as a provision of last resort. On the one hand, this exception gives prevalence to security issues within the receiv-
ing state over potential risks that a recognised refugee may face in case of return to his or her country of origin.
On the other hand, asylum authorities exercise a discretionary authority in respect of policing and security mat-
ters, far from their genuine mission ().

The French case-law has held that the application of Article 17(1)(d) is limited to specific cases, in which there
were serious reasons to consider that the applicant was implicated in acts related to international terrorism,
suspicion of organised crime or international drug trafficking and also particularly egregious sexual aggression.
The acts in question may be committed outside the applicant’s country of origin and after he or she had left his
or her country. In all cases, the acts considered were committed on French territory and/or on the territory of
one or more Member States before the applicant’s entry in France. The provision may be applied in a stand-alone
manner or in combination with other exclusion clauses. It was applied on its own to a Kosovar who committed
drug-related crimes and trafficking as well as having a long history as a persistent offender (**). The applicant
had been implicated in several criminal procedures in Kosovo and in European countries and sentenced to 3
years of imprisonment in Switzerland. Another case involved a Turkish national implicated in an assassination
attempt in Belgium, who was subsequently sentenced in the Netherlands to 16 years imprisonment for ‘murder,
drug offences, carrying of prohibited weapons, abduction and recidivism’ as well as being prosecuted in Turkey
for drug trafficking and money laundering. Moreover he was subjected to an alert in the Schengen area (?*8). In
another case, Article 17(1)(d) was applied in combination with Article 17(1)(b) concerning Moroccan nationals
involved in the perpetration of terrorist acts and activities, either by incitement to committing such acts and
providing assistance to perpetrators of such acts (**°), or more direct involvement in the preparation of terrorist
acts (2%). The applicant in the first case was a Moroccan national who was subject to an arrest warrant issued
by Interpol for ‘criminal association to commit terrorist acts’ and a request for extradition filed by the Moroccan
authorities and had also been reported by the French authorities for his close relation to the international jihadist
movement, specifically al-Qaeda. The second case concerned an applicant who had been sentenced in France
to 5 years of imprisonment and a permanent exclusion from French territory for ‘criminal association to prepare
a terrorist act’. Although he had served his sentence he was considered to represent a threat to French public
order, public safety or state security.

Article 17(1)(d) was not applied, however, and subsidiary protection was granted to a Nigerian citizen who had
previously been involved in prostitution. She has been sentenced to 12 months’ imprisonment for prostitution
offences. However, she had subsequently managed to exit the network and testified against it in a series of other
criminal prosecutions. Her sentence, considered in conjunction with the nature of the offences committed, was
not deemed to be sufficiently grave so as to permit the conclusion that she constituted a serious threat to public
order (*%).

3.3 Article 17(2)

When applying Article 17(2), the same principles and criteria as set out in Article 12(3) concerning individual
responsibility are applicable (see section 2.3 above).

3.4 Article 17(3)

Article 17(3) allows Member States to exclude an individual from subsidiary protection for crimes outside the
scope of paragraph 1. It is noteworthy that this exclusion clause in respect of subsidiary protection has a wider
reach than those for refugee protection. Having said that, certain criteria must also be fulfilled in accordance with

(*°) Boggia Cosadia, F., op. cit., fn. 210,. p. 137.

(%) National Court of Asylum Law (France), judgment of 29 June 2012, Mr A., No 10014511.

(*8) National Court of Asylum Law (France), judgment of 20 September 2012, Mr M., No 10018884.
(*°) National Court of Asylum Law (France), judgment of 21 April 2011, Mr R., No 10014066.

(?*°) National Court of Asylum Law (France), judgment of 15 February 2013, Mr B., No 10005048.
(?#t) Commission for Refugee Matters (France), decision of 1 February 2006, Ms O., No 533907.
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the QD (recast), namely that the act must have been committed outside the country of refuge prior to admission;
it must be an offence that is punishable by imprisonment; and the applicant has fled the relevant country of origin
to avoid punishment.

This provision addresses the problem posed by fugitives from justice. Crimes that would result in imprisonment
following a conviction and that are committed prior to admission to a Member State would result in an individual
being excluded from subsidiary protection if they would be punishable by imprisonment had they been commit-
ted in the Member State concerned. This provision is qualified, however, in that it only applies where ‘he or she
left his or her country of origin solely in order to avoid sanctions resulting from these crimes’. The limited scope
of this provision is indicated by the use of the word ‘solely’, which indicates that a person who fled for diverse
reasons, one of which may have been that he or she intended to avoid sanctions, does not come within the scope
of the provision.



4. Procedural aspects

4.1 Serious reasons for considering

4.1.1 Standard of proof

It seems to be generally agreed that the standard of proof when determining exclusion is less than both the
criminal standard (beyond reasonable doubt) and the civil standard (balance of probabilities) ???. As regards
the former, the United Kingdom Court of Appeal in Al-Sirri v Secretary of State for the Home Department (*%)
expressly refuted the argument that the criminal standard was applicable and this was endorsed subsequently
by the Supreme Court (***). While appraisal somewhat depends on judicial traditions, common law or civil, the
general view has been that the bar is set lower than a balance of probabilities (**°). Indeed, there seems to be an
increasing acceptance that it is preferable simply to take the words as meaning what they say, rather than trying
to paraphrase them (*°). The Supreme Court in Al-Sirri came to the following conclusions.

® ‘Serious reasons’ is stronger than ‘reasonable grounds’.

e The evidence from which those reasons are derived must be ‘clear and credible’ or ‘strong’.

e ‘Considering’ is stronger than ‘suspecting’. In [the Court’s] view it is also stronger than ‘believing’. It requires
the considered judgment of the decision-maker.

¢ The decision-maker need not be satisfied beyond reasonable doubt or to the standard required in criminal law.

e |tis unnecessary to import domestic standards of proof into the question. The circumstances of refugee claims
and the nature of the evidence available are so variable. However, if the decision-maker is satisfied that it is
more likely than not that the applicant has not committed the crimes in question or has not been guilty of acts
contrary to the purposes and principles of the United Nations, it is difficult to see how there could be serious
reasons for considering that he had done so. The reality is that there are unlikely to be sufficiently serious
reasons for considering the applicant to be guilty unless the decision-maker can be satisfied on the balance
of probabilities that he is. But the task of the decision-maker is to apply the words of the Convention (and the
Directive) in the particular case. ??”

The United Kingdom Court of Appeal held that even where a decision-maker applies a balance of probabilities
standard, this is unlikely to cause a legal error (*%%). Ultimately, national rules of procedure will play a role in mak-
ing the determination as to the standard applicable, however, guided by the aforementioned authorities.

UNHCR, drawing on Swiss case law, considers that ‘exclusion does not require a determination of guilt in the
criminal justice sense’ and that ‘the balance of probabilities is too low a threshold’ (2¥).

4.1.2 Burden of proof

The burden of proving that the exclusion criteria are fulfilled is on the State. However, it is possible for the burden
to shift. For example, if the applicant claims to be a senior official of an oppressive regime or of an organisation
which commits violent crimes, a presumption of exclusion may arise.

(222) Carlier, J.-Y. and d’Huart, P., ‘Uexclusion du statut de réfugié: cadre général’, in V. Chetail and C. Laly-Chevalier (eds.), Asile et extradition: Théorie et pratique
de I'exclusion du statut de réfugié, Bruylant, 2014, pp. 7-9.

(22) Court of Appeal (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 151, para. 33 seq; see also Federal Court of Appeal
(Canada), Sing v Canada (Minister of Employment and Immigration), [2005] FCA 125.

(%) Supreme Court (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 92, para. 75(4).

(2°) See Federal Administrative Court (Germany), judgment of 24 November 2009, op. cit., fn. 62, para. 35; Council of State (France), judgment of 18 January 2006,
No 225091.

(%) See again Court of Appeal (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 151, para. 33; Supreme Court (New Zealand),
judgment of 20 October 2009, Tamil X v Refugee Status Appeals Authority; Attorney-General (Minister of Immigration) v Y, [2010] NZSC 107, [2011] 1 NZLR 721.
(%) Supreme Court (United Kingdom), Al-Sirri v Secretary of State for the Home Department, op. cit., fn. 92, para. 75.

(228) Court of Appeal (United Kingdom), judgment of 9 July 2015, AN (Afghanistan) v Secretary of State for the Home Department, [2015] EWCA Civ 684; similarly,
Supreme Administrative Court (Czech Republic), J.S.A. v Ministry of Interior, op. cit., fn. 215; it can also be noted that the Supreme Court of Canada, for its part,
considers that the notion of ‘serious reasons for considering’ in Article 1(F) Refugee Convention is less strict than that applied in a criminal trial, but that it requires
more than simple suspicion, see Supreme Court (Canada), Ezokola v Canada (Minister of Citizenship and Immigration), op. cit., fn. 169, para. 101.

(2%°) See UNHCR, Background Note on the Application of the Exclusion Clauses, para. 107.


http://www.refworld.org/docid/49ca5ec42.html
http://www.refworld.org/pdfid/468e4c442.pdf
http://www.refworld.org/docid/50b89fd62.html
http://www.refworld.org/docid/49ca5ec42.html
http://www.refworld.org/pdfid/4afd7f642.pdf
http://www.refworld.org/docid/50b89fd62.html
http://www.bailii.org/ew/cases/EWCA/Civ/2015/684.html
http://www.asylumlawdatabase.eu/en/case-law/czech-republic-supreme-administrative-court-23-march-2011-jsa-v-ministry-interior-6-azs
http://www.refworld.org/docid/51e966714.html
http://www.refworld.org/docid/3f5857d24.html
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Following the CJEU’s decision in B and D, two presumptions are legitimate.

— On the collective level: The inclusion of an organisation on a list such as that which forms the Annex to Com-
mon Position 2001/931 makes it possible to establish the terrorist nature of the group of which the person con-
cerned was a member. This is a factor which the competent authority must take into account when determining,
initially, whether that group has committed acts falling within the scope of Article 12(2)(b) or (c). But the CIEU
highlighted that the circumstances in which an organisation has been placed on that list cannot be assimilated to
the individual assessment of the specific facts which must be undertaken before any decision is taken to exclude
a person from refugee status (*%°).

— On the individual level: Any authority which finds that the person concerned has occupied a prominent posi-
tion within an organisation which uses terrorist methods is entitled to presume that that person has individual
responsibility for acts committed by that organisation during the relevant period. But nevertheless the CJIEU
underlines that it remains necessary to examine all the relevant circumstances before a decision excluding that
person from refugee status can be adopted ().

4.1.3 No criminal conviction necessary

The general view is that it is not necessary for the applicant to have been convicted of a criminal offence (*2).
Regard must be had to the substantive content of the crime and it is necessary that ‘[...] such evidence as has
been found to be solid must, overall, conform to the established and uncontested grounds for a relevant form
of criminal liability’ (3). For example, a child would have to have reached the age of criminal responsibility, and
defences such as duress may be relevant. This raises however the question of the relevant criminal law standard.
As some academic commentators suggest, the evidence would have to conform to established and uncontested
grounds for a relevant form of criminal liability (?*%).

In the case-law of national courts, the Finnish korkein hallinto-oikeus (Supreme Administrative Court), for exam-
ple, underlined that the concept of exclusion from international protection must be separated from the criminal
law concepts of indicting and adjudicating. It does not require a finding of guilt, a criminal judgment or the filing
of an indictment. However, the proof for suspicion must be reliable, credible, convincing and more pronounced
than a suspicion or a claim. In this case, the applicant was excluded from subsidiary protection under Article 17(1)
(b) because of being suspected of committing aggravated rape in Finland. His criminal case had been transferred
to a prosecutor for consideration of a possible indictment. Consequently, the court found that this was enough
reason to suspect on ‘reasonable grounds’ that the applicant had committed a serious crime and hence exclude
the individual from protection (**°).

4.2 Individual assessment

The basic principles of procedural fairness remain important, despite the lowered standard of proof. It is clear
that there must be an individuated assessment in each case, rather than assumptions about collective innocence
or guilt being made (*3¢). Examples of the types of evidence which may be taken into account include Country of
Origin Information (COl), statements of the applicant and among them confessions of involvement for instance,
credible testimonies of witnesses, indictments or convictions by an international court or tribunal, convictions
by national courts (assuming fair trial guarantees have been assured) or extradition requests. Whether or not
such evidence can be relied upon in determining that the applicant has incurred individual responsibility for

(3°) B and D, op. cit., fn. 7, para. 90 seq.

(%) Ibid., para. 98.

(32) Please note that a reference for a preliminary ruling has been made from a Belgian court to the CJEU seeking further clarification on this issue: CJEU, Case
C-573/14, Commissaire general aux réfugiés et aux apatrides v Mostafa Lounani, EU:T:2015:365; See e.g. Supreme Court (United Kingdom), Al-Sirri v Secretary of
State for the Home Department, op. cit., fn. 92, para. 71; Council of State (The Netherlands), judgment of 15 October 2014, ABRvS 201405219; UNHCR, Handbook
on Procedures and Criteria for Determining Refugee Status, op. cit., fn. 103, para. 149.

(#%) Hathaway, J. C. and Foster, M., op. cit., fn. 104, p. 536.

(%4 Ibid., p. 536.

(%*) Supreme Administrative Court (Finland), judgment of 18 February 2014, KHO:2014:35 ruled on the notion of ‘seriousness of reasons to believe’ and the
threshold for exclusion.

(%) B and D, op. cit., fn. 7, para. 87. The Court was, however, prepared to endorse a presumption of individual responsibility where the case involved a senior
officer of an organisation which was known to commit relevant crimes (see para. 98). See also UNHCR, Background Note, op. cit., fn. 135, para. 35.
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an excludable act needs to be assessed on a case-by-case basis, in light of the particular circumstances of the
applicant (7).

The CJEU has held that:

it is clear from the wording of those provisions of Directive 2004/83 that the competent authority of the
Member State concerned cannot apply them until it has undertaken, for each individual case, an assess-
ment of the specific facts within its knowledge, with a view to determining whether there are serious
reasons for considering that the acts committed by the person in question, who otherwise satisfies the
conditions for refugee status, are covered by one of those exclusion clauses (*%).

The Court went on to note that ‘individual responsibility must be assessed in the light of both objective and sub-
jective criteria’ (2*°). The CJEU confirmed the requirement of an ‘individual assessment of the specific facts’ on a
case-by-case basis in a later judgment concerning Article 24(1), thereby referring to its decision in B and D (*°).

The Austrian Asylum Court based the exclusion of a member of the Taliban who had acted as a ‘bodyguard’ of a
Taliban commander on the assumption that he had committed a crime against humanity purely on the applicant’s
own admission. The Austrian Constitutional Court granted the applicant’s appeal because the Asylum Court’s
decision lacked a sufficient base. The Asylum Court had made an assumption as to the existence of a ground for
exclusion solely on the basis of the statement made by the appellant without making further inquiries as to what
actions are to be attributed to the commander of the applicant during the Taliban’s rule. The lower court also
failed to assess the nature of the position and responsibilities assigned to the ‘bodyguard’ of a commander within
the overall Taliban military system (?*1).

(37) Article 4(3) QD (recast) requires that ‘The assessment of an application for international protection is to be carried out on an individual basis...” and it follows
that the facts as they relate to exclusion, form part of the assessment of the application. It is also important that a decision-maker is consistent in the consider-
ation of all evidence, e.g. in its judgment of 2 August 2012, H.R. v Ministry of Interior, 5 Azs 2/2012-49, the Czech Supreme Administrative Court found that the
administrative body had erred in not considering, on the one hand, the testimony of the applicant to be credible for the purposes of evaluation of fear of perse-
cution but, on the other hand, concluding that the same testimony (that the applicant had been involved in the Iragi army during the regime of Saddam Hussein)
was proof for the purposes of applying exclusion.

(*8) B and D, op. cit., fn. 7, para. 87.

(2) Ibid., para. 96.

(%) H. T, op. cit., fn. 130, paras 84, 86 and 89.

(2*1) Constitutional Court (Austria), judgment of 11 June 2012, 1092/11.
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APPENDIX A — SELECTED RELEVANT
INTERNATIONAL PROVISIONS

ROME STATUTE
Article 5
Crimes within the jurisdiction of the Court

The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international commun-
ity as a whole. The Court has jurisdiction in accordance with this Statute with respect to the following crimes:

(a) the crime of genocide;

(b) crimes against humanity;

(c) war crimes;

(d) the crime of aggression (not in force yet).
Article 6
Genocide

For the purpose of this Statute, ‘genocide’ means any of the following acts committed with intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;
(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about its physical destruction
in whole or in part;

(d) imposing measures intended to prevent births within the group;
(e) forcibly transferring children of the group to another group.
Article 7
Crimes against humanity

1. For the purpose of this Statute, ‘crime against humanity’ means any of the following acts when committed as
part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack:

(a) murder;
(b) extermination;

(c) enslavement;
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(d) deportation or forcible transfer of population;

(e) imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of inter-
national law;

(f) torture;

(g) rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilisation, or any other form
of sexual violence of comparable gravity;

(h) persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural,
religious, gender as defined in paragraph 3, or other grounds that are universally recognised as impermis-
sible under international law, in connection with any act referred to in this paragraph or any crime within
the jurisdiction of the Court;

(i) enforced disappearance of persons;
(j) the crime of apartheid;

(k) other inhumane acts of a similar character intentionally causing great suffering, or serious injury to
body or to mental or physical health.

2. For the purpose of paragraph 1:

(a) ‘attack directed against any civilian population’ means a course of conduct involving the multiple com-
mission of acts referred to in paragraph 1 against any civilian population, pursuant to or in furtherance of
a State or organisational policy to commit such attack;

(b) ‘extermination’ includes the intentional infliction of conditions of life, inter alia the deprivation of
access to food and medicine, calculated to bring about the destruction of part of a population;

(c) ‘enslavement’ means the exercise of any or all of the powers attaching to the right of ownership over a
person and includes the exercise of such power in the course of trafficking in persons, in particular women
and children;

(d) ‘deportation or forcible transfer of population” means forced displacement of the persons concerned
by expulsion or other coercive acts from the area in which they are lawfully present, without grounds
permitted under international law;

(e) ‘torture’ means the intentional infliction of severe pain or suffering, whether physical or mental, upon
a person in the custody or under the control of the accused; except that torture shall not include pain or
suffering arising only from, inherent in or incidental to, lawful sanctions;

(f) “forced pregnancy’ means the unlawful confinement of a woman forcibly made pregnant, with the
intent of affecting the ethnic composition of any population or carrying out other grave violations of
international law. This definition shall not in any way be interpreted as affecting national laws relating to
pregnancy;

(g) ‘persecution’ means the intentional and severe deprivation of fundamental rights contrary to inter-
national law by reason of the identity of the group or collectivity;

(h) ‘the crime of apartheid’ means inhumane acts of a character similar to those referred to in para-
graph 1, committed in the context of an institutionalised regime of systematic oppression and domination
by one racial group over any other racial group or groups and committed with the intention of maintaining
that regime;
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(i) ‘enforced disappearance of persons’ means the arrest, detention or abduction of persons by, or with
the authorization, support or acquiescence of a State or a political organisation, followed by a refusal to
acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those per-
sons, with the intention of removing them from the protection of the law for a prolonged period of time.

3. For the purpose of this Statute, it is understood that the term ‘gender’ refers to the two sexes, male and
female, within the context of society. The term ‘gender’ does not indicate any meaning different from the above.

Article 8
War crimes

1.The Court shall have jurisdiction in respect of war crimes in particular when committed as part of a plan or pol-
icy or as part of a large-scale commission of such crimes.

2. For the purpose of this Statute, ‘war crimes’ means:

(a) Grave breaches of the Refugee Conventions of 12 August 1949, namely, any of the following acts against
persons or property protected under the provisions of the relevant Geneva Convention:

(i) wilful killing;
(ii) torture or inhuman treatment, including biological experiments;
(iii) wilfully causing great suffering, or serious injury to body or health;

(iv) extensive destruction and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly;

(v) compelling a prisoner of war or other protected person to serve in the forces of a hostile Power;

(vi) wilfully depriving a prisoner of war or other protected person of the rights of fair and regular
trial;

(vii) unlawful deportation or transfer or unlawful confinement;

(viii) taking of hostages.

(b) Other serious violations of the laws and customs applicable in international armed conflict, within the
established framework of international law, namely, any of the following acts:

(i) intentionally directing attacks against the civilian population as such or against individual civil-
ians not taking direct part in hostilities;

(i) intentionally directing attacks against civilian objects, that is, objects which are not military
objectives;

(iii) intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of
the United Nations, as long as they are entitled to the protection given to civilians or civilian objects
under the international law of armed conflict;

(iv) intentionally launching an attack in the knowledge that such attack will cause incidental loss of
life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage
to the natural environment which would be clearly excessive in relation to the concrete and direct
overall military advantage anticipated;

(v) attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are
undefended and which are not military objectives;

(vi) killing or wounding a combatant who, having laid down his arms or having no longer means of
defence, has surrendered at discretion;

(vii) making improper use of a flag of truce, of the flag or of the military insignia and uniform of the
enemy or of the United Nations, as well as of the distinctive emblems of the Refugee Conventions,
resulting in death or serious personal injury;
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(viii) the transfer, directly or indirectly, by the Occupying Power of parts of its own civilian populat-
ion into the territory it occupies, or the deportation or transfer of all or parts of the population of
the occupied territory within or outside this territory;

(ix) intentionally directing attacks against buildings dedicated to religion, education, art, science or
charitable purposes, historic monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives;

(x) subjecting persons who are in the power of an adverse party to physical mutilation or to medical
or scientific experiments of any kind which are neither justified by the medical, dental or hospital
treatment of the person concerned nor carried out in his or her interest, and which cause death to
or seriously endanger the health of such person or persons;

(xi) killing or wounding treacherously individuals belonging to the hostile nation or army;
(xii) declaring that no quarter will be given;

(xiii) destroying or seizing the enemy’s property unless such destruction or seizure be imperatively
demanded by the necessities of war;

(xiv) declaring abolished, suspended or inadmissible in a court of law the rights and actions of the
nationals of the hostile party;

(xv) compelling the nationals of the hostile party to take part in the operations of war directed
against their own country, even if they were in the belligerent’s service before the commencement
of the war;

(xvi) pillaging a town or place, even when taken by assault;
(xvii) employing poison or poisoned weapons;

(xviii) employing asphyxiating, poisonous or other gases, and all analogous liquids, materials or
devices;

(xix) employing bullets which expand or flatten easily in the human body, such as bullets with a
hard envelope which does not entirely cover the core or is pierced with incisions;

(xx) employing weapons, projectiles and material and methods of warfare which are of a nature to
cause superfluous injury or unnecessary suffering or which are inherently indiscriminate in viola-
tion of the international law of armed conflict, provided that such weapons, projectiles and mate-
rial and methods of warfare are the subject of a comprehensive prohibition and are included in
an annex to this Statute, by an amendment in accordance with the relevant provisions set forth in
Articles 121 and 123;

(xxi) committing outrages upon personal dignity, in particular humiliating and degrading treatment;

(xxii) committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in Arti-
cle 7, paragraph 2(f), enforced sterilisation, or any other form of sexual violence also constituting a
grave breach of the Geneva Conventions;

(xxiii) utilising the presence of a civilian or other protected person to render certain points, areas or
military forces immune from military operations;

(xxiv) intentionally directing attacks against buildings, material, medical units and transport, and
personnel using the distinctive emblems of the Geneva Conventions in conformity with internat-
ional law;

(xxv) intentionally using starvation of civilians as a method of warfare by depriving them of objects
indispensable to their survival, including wilfully impeding relief supplies as provided for under the
Geneva Conventions;

(xxvi) conscripting or enlisting children under the age of 15 years into the national armed forces or
using them to participate actively in hostilities.

(c) In the case of an armed conflict not of an international character, serious violations of Article 3 common
to the four Geneva Conventions of 12 August 1949, namely, any of the following acts committed against
persons taking no active part in the hostilities, including members of armed forces who have laid down
their arms and those placed hors de combat by sickness, wounds, detention or any other cause:
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(i) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and
torture;

(i) committing outrages upon personal dignity, in particular humiliating and degrading treatment;
(iii) taking of hostages;

(iv) the passing of sentences and the carrying out of executions without previous judgment pro-
nounced by a regularly constituted court, affording all judicial guarantees which are generally rec-
ognised as indispensable.

(d) Paragraph 2(c) applies to armed conflicts not of an international character and thus does not apply to
situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or
other acts of a similar nature.

(e) Other serious violations of the laws and customs applicable in armed conflicts not of an international
character, within the established framework of international law, namely, any of the following acts:

(i) intentionally directing attacks against the civilian population as such or against individual civil-
ians not taking direct part in hostilities;

(i) intentionally directing attacks against buildings, material, medical units and transport, and per-
sonnel using the distinctive emblems of the Geneva Conventions in conformity with international
law;

(iii) intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of
the United Nations, as long as they are entitled to the protection given to civilians or civilian objects
under the international law of armed conflict;

(iv) intentionally directing attacks against buildings dedicated to religion, education, art, science or
charitable purposes, historic monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives;

(v) pillaging a town or place, even when taken by assault;

(vi) committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in Article 7,
paragraph 2(f), enforced sterilisation, and any other form of sexual violence also constituting a
serious violation of Article 3 common to the four Geneva Conventions;

(vii) conscripting or enlisting children under the age of 15 years into armed forces or groups or using
them to participate actively in hostilities;

(viii) ordering the displacement of the civilian population for reasons related to the conflict, unless
the security of the civilians involved or imperative military reasons so demand;

(ix) killing or wounding treacherously a combatant adversary;
(x) declaring that no quarter will be given;

(xi) subjecting persons who are in the power of another party to the conflict to physical mutilation
or to medical or scientific experiments of any kind which are neither justified by the medical, den-
tal or hospital treatment of the person concerned nor carried out in his or her interest, and which
cause death to or seriously endanger the health of such person or persons;

(xii) destroying or seizing the property of an adversary unless such destruction or seizure be imper-
atively demanded by the necessities of the conflict;

(xiii) employing poison or poisoned weapons;

(xiv) employing asphyxiating, poisonous or other gases, and all analogous liquids, materials or
devices;

(xv) employing bullets which expand or flatten easily in the human body, such as bullets with a hard
envelope which does not entirely cover the core or is pierced with incisions.

(f) Paragraph 2(e) applies to armed conflicts not of an international character and thus does not apply
to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence
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or other acts of a similar nature. It applies to armed conflicts that take place in the territory of a State
when there is protracted armed conflict between governmental authorities and organised armed groups
or between such groups.

3. Nothing in paragraph 2(c) and (e) shall affect the responsibility of a Government to maintain or re-establish law
and order in the State or to defend the unity and territorial integrity of the State, by all legitimate means.

Article 25
Individual criminal responsibility
1. The Court shall have jurisdiction over natural persons pursuant to this Statute.

2. A person who commits a crime within the jurisdiction of the Court shall be individually responsible and liable
for punishment in accordance with this Statute.

3. In accordance with this Statute, a person shall be criminally responsible and liable for punishment for a crime
within the jurisdiction of the Court if that person:

(a) commits such a crime, whether as an individual, jointly with another or through another person,
regardless of whether that other person is criminally responsible;

(b) orders, solicits or induces the commission of such a crime which in fact occurs or is attempted;

(c) for the purpose of facilitating the commission of such a crime, aids, abets or otherwise assists in its
commission or its attempted commission, including providing the means for its commission;

(d) in any other way contributes to the commission or attempted commission of such a crime by a group
of persons acting with a common purpose. Such contribution shall be intentional and shall either:

(i) be made with the aim of furthering the criminal activity or criminal purpose of the group, where
such activity or purpose involves the commission of a crime within the jurisdiction of the Court; or

(ii) be made in the knowledge of the intention of the group to commit the crime;
(e) in respect of the crime of genocide, directly and publicly incites others to commit genocide;

(f) attempts to commit such a crime by taking action that commences its execution by means of a substan-
tial step, but the crime does not occur because of circumstances independent of the person’s intentions.
However, a person who abandons the effort to commit the crime or otherwise prevents the completion
of the crime shall not be liable for punishment under this Statute for the attempt to commit that crime if
that person completely and voluntarily gave up the criminal purpose.

4. No provision in this Statute relating to individual criminal responsibility shall affect the responsibility of States
under international law.

Article 28
Responsibility of commanders and other superiors

In addition to other grounds of criminal responsibility under this Statute for crimes within the jurisdiction of the
Court:

(a) A military commander or person effectively acting as a military commander shall be criminally respon-
sible for crimes within the jurisdiction of the Court committed by forces under his or her effective com-
mand and control, or effective authority and control as the case may be, as a result of his or her failure to
exercise control properly over such forces, where:
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(i) that military commander or person either knew or, owing to the circumstances at the time,
should have known that the forces were committing or about to commit such crimes; and

(i) that military commander or person failed to take all necessary and reasonable measures within
his or her power to prevent or repress their commission or to submit the matter to the competent
authorities for investigation and prosecution.

(b) With respect to superior and subordinate relationships not described in paragraph (a), a superior shall
be criminally responsible for crimes within the jurisdiction of the Court committed by subordinates under
his or her effective authority and control, as a result of his or her failure to exercise control properly over
such subordinates, where:

(i) the superior either knew, or consciously disregarded information which clearly indicated, that
the subordinates were committing or about to commit such crimes;

(ii) the crimes concerned activities that were within the effective responsibility and control of the
superior; and

(iii) the superior failed to take all necessary and reasonable measures within his or her power
to prevent or repress their commission or to submit the matter to the competent authorities for
investigation and prosecution.

Article 30
Mental element

1. Unless otherwise provided, a person shall be criminally responsible and liable for punishment for a crime
within the jurisdiction of the Court only if the material elements are committed with intent and knowledge.

2. For the purposes of this article, a person has intent where:
(a) in relation to conduct, that person means to engage in the conduct;

(b) in relation to a consequence, that person means to cause that consequence or is aware that it will
occur in the ordinary course of events.

3. For the purposes of this article, ‘knowledge’ means awareness that a circumstance exists or a consequence will
occur in the ordinary course of events. ‘Know’ and ‘knowingly’ shall be construed accordingly.

Article 31
Grounds for excluding criminal responsibility

1. In addition to other grounds for excluding criminal responsibility provided for in this Statute, a person shall not
be criminally responsible if, at the time of that person’s conduct:

(a) The person suffers from a mental disease or defect that destroys that person’s capacity to appreciate
the unlawfulness or nature of his or her conduct, or capacity to control his or her conduct to conform to
the requirements of law;

(b) The person is in a state of intoxication that destroys that person’s capacity to appreciate the unlawful-
ness or nature of his or her conduct, or capacity to control his or her conduct to conform to the require-
ments of law, unless the person has become voluntarily intoxicated under such circumstances that the
person knew, or disregarded the risk, that, as a result of the intoxication, he or she was likely to engage in
conduct constituting a crime within the jurisdiction of the Court;

(c) The person acts reasonably to defend himself or herself or another person or, in the case of war
crimes, property which is essential for the survival of the person or another person or property which is
essential for accomplishing a military mission, against an imminent and unlawful use of force in a manner
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proportionate to the degree of danger to the person or the other person or property protected. The fact
that the person was involved in a defensive operation conducted by forces shall not in itself constitute a
ground for excluding criminal responsibility under this subparagraph;

(d) The conduct which is alleged to constitute a crime within the jurisdiction of the Court has been caused
by duress resulting from a threat of imminent death or of continuing or imminent serious bodily harm
against that person or another person, and the person acts necessarily and reasonably to avoid this threat,
provided that the person does not intend to cause a greater harm than the one sought to be avoided. Such
a threat may either be:

(i) made by other persons; or

(i) constituted by other circumstances beyond that person’s control.

2. The Court shall determine the applicability of the grounds for excluding criminal responsibility provided for in
this Statute to the case before it.

3. At trial, the Court may consider a ground for excluding criminal responsibility other than those referred to in
paragraph 1 where such a ground is derived from applicable law as set forth in Article 21. The procedures relating
to the consideration of such a ground shall be provided for in the Rules of Procedure and Evidence.

Article 32
Mistake of fact or mistake of law

1. A mistake of fact shall be a ground for excluding criminal responsibility only if it negates the mental element
required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime within the jurisdiction of the Court shall
not be a ground for excluding criminal responsibility. A mistake of law may, however, be a ground for excluding
criminal responsibility if it negates the mental element required by such a crime, or as provided for in Article 33.

Article 33
Superior orders and prescription of law

1. The fact that a crime within the jurisdiction of the Court has been committed by a person pursuant to an order
of a Government or of a superior, whether military or civilian, shall not relieve that person of criminal responsi-
bility unless:

(a) the person was under a legal obligation to obey orders of the Government or the superior in question;
(b) the person did not know that the order was unlawful; and
(c) the order was not manifestly unlawful.
2. For the purposes of this article, orders to commit genocide or crimes against humanity are manifestly unlawful.
CHARTER OF THE UNITED NATIONS
Article 1
The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take effective collective measures for
the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other
breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of
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justice and international law, adjustment or settlement of international disputes or situations which might
lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle of equal rights and
self-determination of peoples, and to take other appropriate measures to strengthen universal peace;

3. To achieve international cooperation in solving international problems of an economic, social, cultural,
or humanitarian character, and in promoting and encouraging respect for human rights and for fundamen-
tal freedoms for all without distinction as to race, sex, language, or religion; and

4. To be a centre for harmonising the actions of nations in the attainment of these common ends.
Article 2

The Organisation and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with the
following Principles.

1. The Organisation is based on the principle of the sovereign equality of all its Members.

2. All Members, in order to ensure to all of them the rights and benefits resulting from membership, shall
fulfil in good faith the obligations assumed by them in accordance with the present Charter.

3. All Members shall settle their international disputes by peaceful means in such a manner that inter-
national peace and security, and justice, are not endangered.

4. All Members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations.

5. All Members shall give the United Nations every assistance in any action it takes in accordance with the
present Charter, and shall refrain from giving assistance to any state against which the United Nations is
taking preventive or enforcement action.

6. The Organisation shall ensure that states which are not Members of the United Nations act in accord-
ance with these Principles so far as may be necessary for the maintenance of international peace and
security.

7. Nothing contained in the present Charter shall authorise the United Nations to intervene in matters
which are essentially within the domestic jurisdiction of any state or shall require the Members to submit
such matters to settlement under the present Charter; but this principle shall not prejudice the application
of enforcement measures under Chapter VII.



APPENDIX B — DECISION TREES

Preliminary remarks

The Decision Trees that follow are intended to provide guidance to members of courts and tribunals when decid-
ing cases involving the application of exclusion clauses. It should be noted that there is potentially some amount
of overlap between the exclusion grounds. In any given case, more than one exclusion ground may be applicable,
either to different acts or crimes or with regard to the same conduct which may constitute, for example, serious
non-political crimes as well as acts contrary to the purposes and principles of the United Nations. When using
these Decision Trees, members of courts and tribunals are invited to bear this in mind.

Certain other general considerations apply to all Decision Trees as follows.

e Where the facts of the case do not indicate that the relevant acts were committed during an armed conflict,
‘war crimes’ cannot apply.

e Where the facts of the case do not indicate that the relevant acts were committed during an international
armed conflict, ‘crimes against peace’ cannot apply.

e Where the applicant was under the age of criminal responsibility at the time when acts with which he or she
may have been associated took place, exclusion clauses cannot apply.

Article 12 — refugee protection

Article 12(1) QD

Article 12(1) deals with persons excluded from being a refugee as they are not in need of protection. It consists
of 2 sub-paragraphs that may be considered independently of one another.

Article 12(1)(a) QD

A. Is the applicant already protected under Article 1(D) of Refugee Convention, by UNRWA / UN organs or
agencies other than UNHCR?

1. Was Palestine the applicant’s normal place of residence during the entire period between
June 1946 and May 1948
AND
has he/she lost both home and means of livelihood as a result of 1948 conflict
OR
was he/she permanently displaced as a result of the 1967 conflict?
AND
1. Has the applicant actually availed him/herself of UNRWA assistance?
a. Proof of registration with UNRWA should exist;

b. In the absence of such proof of registration, the applicant may adduce evidence of
assistance by other means.

AND

1. Has ‘such protection or assistance [...] ceased for any reason’?

a. Does UNRWA still exist or is it able to carry out its mission within its assigned area of
operations?

b. Was the applicant forced to leave UNRWA's area of operations? (e.g. his/her life was at
risk and the Agency was unable to guarantee that his/her living conditions in that area
could meet the Agency’s objectives)

c. Is it possible for the applicant to return to a UNRWA mandate area and place him/
herself back under protection?
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Article 12(1)(b) QD

B. Is the applicant already protected by the competent authorities of his/her country of residence.

1. Does the applicant enjoy ‘rights and obligations attached to the possession of the nation-

ality of this country’?

a. Ata minimum, is the applicant protected against deportation and expulsion from the
country of residence?

b. Does the applicant enjoy freedom of movement while on the country’s national
territory?

This should be noted as including the right to leave and re-enter the country.

c. Is this level of protection sufficient to consider that the applicant is effectively pro-

tected and therefore cannot be considered a refugee?

AND

1. Has the applicant effectively established residency in a country?
a. lIs it proven that the applicant is not merely in transit or visiting someone?
b. Has the applicant credibly established permanent stay with regard to the centre of
his/her personal and/or family interests?

C. Exclusion from refugee protection

If the cumulative criteria identified in Section A are met, the applicant does not depend on the protection of
refugee status because he/she already enjoys the protection of the United Nations.

If the cumulative criteria identified in Section B are met, the applicant does not depend on the protection of
refugee status because he/she already enjoys the protection of the country of residence.

In both cases, the outcome is then that the applicant can be excluded from refugee protection.

Article 12(2) QD

Article 12(2) deals with persons excluded from being a refugee as they are deemed to be undeserving of this
protection. The three sub-paragraphs contained in Article 12(2)(a), (b) and (c) respectively are non-hierarchical.
Based on the factual scenario presented, it will be necessary to determine which sub-paragraph is engaged.
More than one sub-paragraph can be simultaneously engaged.

Article 12(2)(a) QD

A. It must be considered whether the facts of the case raise potential exclusion issues with regard to acts that
may constitute international crimes within the meaning of Article 12(2)(a) QD.

1. Does the factual situation involve an international armed conflict?

2. If no, crimes against peace cannot be considered.

3. If yes, the possibility of the application of Article 12(2)(a) ‘crimes against peace’ must be
considered:
a. Were the acts in question related to planning, preparing, initiating or waging of a war
of aggression or a war in violation of international treaties, agreements or assurances?
AND
b. Did the person concerned hold a position of authority within a State?

4. Does the factual situation involve acts that occurred during an armed conflict?

If no, war crimes cannot be considered.

6. If yes, the possibility of an application of Article 12(2)(a) ‘war crimes’ must be considered:
a. Did an armed conflict exist at the relevant time, and if so, was the armed conflict inter-
national or non-international in character?
In the case of international armed conflicts, the possible application of Article 12(2)(a) ‘crimes
against peace’ should be considered.
b. Was there a link (nexus) between the acts in question and the armed conflict?
c. If the nexus existed, do the acts in question meet the definition of a war crime under
the applicable international standards and jurisprudence (in particular: ICC Statute
(see also Elements of Crimes), 1949 Geneva Conventions and 1977 Additional Proto-
cols, ICTY Statute, ICTR Statute)?
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7. Do the acts in question fall within Article 12(2)(a) — ‘crimes against humanity’?
a. Do the acts in question fall within the definition of the underlying serious crimes pro-
vided for in Article 7 of the ICC Statute?
AND
b. Did the acts in question occur as part of a widespread or systematic attack against a
civilian population?

B. If it has been determined that acts within the scope of Article 12(2)(a) have taken place, does the person
concerned incur individual responsibility for these acts?

1. In light of the relevant definitions of the crime(s) in question and depending on the mode
of individual responsibility, does the conduct of the person concerned meet the actus
reus and mens rea requirements?

a. Did the person concerned incur individual responsibility as perpetrator of the crimes
in question?
b. Did the person concerned incur individual responsibility for the commission of crimes
by other persons that fall within the scope of Article 12(2)(a)?
These questions relate to persons who incite or otherwise participate in the commission of the
crimes or acts in Article 12(2) QD. This could include planning, ordering, soliciting, instigating, or
otherwise inducing the commission of such crime by another person, or by making a contribution
to it through aiding and abetting or on the basis of participation in a joint criminal enterprise.
c. If appropriate when examining the mens rea, are the circumstances such that they
may negate individual responsibility, e.g. lack of mental capacity, involuntary intoxi-
cation or immaturity?

If one of the three exclusion grounds enumerated under Article 12(2)(a) is found to be relevant and applicable
and the criteria for establishing individual responsibility are satisfied, serious consideration should be given to
excluding the applicant.

Although a presumption of individual responsibility applies in situations where sufficient information to meet
the standard of ‘serious reasons for considering’ is provided, individuated evidence should still be considered
and the applicant given the opportunity to rebut the presumption.

2. Ifthe actus reus and mens rea requirements are otherwise met, could any of the following
factors exonerate the applicant from his personal responsibility?
a. Self-defence (or defence of others);
b. Superior orders;
Please note that this defence does not apply in respect of crimes against humanity (Article 33(2)
Rome Statute).
c. Defence of duress or coercion.

Article 12(2)(b) QD

C. Do the facts of the case raise potential exclusion issues with regard to acts that may constitute serious
non-political crimes within the meaning of Article 12(2)(b)?

1. Did the acts in question occur ‘outside the country of refuge’ and ‘prior to the person’s
admission as a refugee’, i.e. prior to the time of issuing a residence permit based on the
granting of refugee status?

If not, acts committed within the country of asylum and after admission of the person could not
give rise to exclusion under Article 12(2)(b).

2. If yes, do the acts in question constitute a crime in light of international standards?
a. Can the acts in question be said to constitute a crime in most jurisdictions (including
the country of origin and the country where the asylum claim is being considered)?
b. Do the acts in question constitute a crime in light of transnational criminal law stand-
ards, where applicable?
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3. Do the acts in question constitute a serious crime in light of international standards?
a. Isthe act a deliberate capital crime or a grave punishable act?
b. The element of the seriousness of the crime must be assessed considering one or
more of the following criteria, either individually or in combination:
¢ Nature of the act (severity of the harm caused, damage inflicted);
* Degree of violence and methods used (e.g. use of force or of a deadly weapon);
¢ The form of the procedure used to prosecute the crime in most jurisdictions;
¢ The nature and duration of punishment foreseen by law (maximum penalty which
could be imposed) in most jurisdictions;
¢ The duration of sentence handed down, where applicable.
This list is not to be considered as exhaustive and additional criteria can be assessed where
necessary.

4. If the serious crime threshold is satisfied, can the crime be said to be ‘non-political’ in
nature?
a. What are the predominant motives behind the commission of the act in question?

i. Was the act primarily committed for personal gain or with a predominant personal
motive (jealousy, rage, etc.)?

ii. Was there a predominant political motive?

If no clear link between the crime and the alleged political objective can be identified, then
non-political motives prevail.

b. What was the nature of the crime?
It must be borne in mind that particularly cruel actions and heinous crimes, even if committed
with an allegedly political objective, may be classified as serious non-political crimes. Moreover,
terrorist acts characterised by their violence towards civilian populations, even if committed with
a purportedly political objective, are to be regarded as serious non-political crimes.
The link between the crime and purported political motive must be established.

i. Was the crime suitable to further the purported political motive?

ii. Was the act committed during a coup d’état or actions linked thereto?

iii. Did certain conditions exist within the country or region at time that would go to
the (non-)political nature of the crime (e.g. repressive regime, absence of other
forms of participation in the political process)?

¢. What methods were used in commission of the crime and what kind of harm was
caused? Can the crime be considered proportionate to the political objective?

i. Did the crime cause death or serious harm to civilians?

ii. Did the acts in question constitute ‘particularly cruel actions’ which could thus be
considered disproportionate to the political objective?

An additional consideration may also be whether the alleged political objectives pursued through
the commission of the crime be considered commensurate with human rights principles. This
position is, however, not universally accepted.

D. If it has been determined that acts within the scope of Article 12(2)(b) have taken place, does the person
concerned incur individual responsibility for these acts?

1. Inlight of the relevant definitions of the crime(s) in question and depending on the mode
of individual responsibility, does the conduct of the person concerned meet the actus
reus and mens rea requirements?

a. Did the person concerned incur individual responsibility as perpetrator of the crimes
in question?
b. Did the person concerned incur individual responsibility for the commission of crimes
by other persons that fall within the scope of Article 12(2)(b)?
These questions relate to persons who incite or otherwise participate in the commission of the
crimes or acts in Article 12(2) QD. This could include planning, ordering, soliciting, instigating or
otherwise inducing the commission of such crime by another person, or by making a contribution
to it through aiding and abetting or on the basis of participation in a joint criminal enterprise.
c. If appropriate when examining the mens rea, are the circumstances such that they
may negate individual responsibility, e.g. lack of mental capacity, involuntary intoxi-
cation or immaturity?
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If one of the three exclusion grounds enumerated under Article 12(2)(b) is found to be relevant and applicable
and the criteria for establishing individual responsibility are satisfied, serious consideration should be given to
excluding the applicant.

Although a presumption of individual responsibility applies in situations where sufficient information to meet
the standard of ‘serious reasons for considering’ is provided, individuated evidence should still be considered
and the applicant given the opportunity to rebut the presumption.

2. Ifthe actus reus and mens rea requirements are otherwise met, could any of the following

factors exonerate the applicant from his personal responsibility?

a. Self-defence (or defence of others);

b. Superior orders;

c. Defence of duress or coercion;

d. Expiation.
Please note that the application of the concept of expiation is not yet definitely resolved. Diver-
gent national jurisprudence mandates careful consideration of this factor.

Article 12(2)(c) QD

E. Do the facts of the case raise potential exclusion issues with regard to acts that may constitute ‘acts con-
trary to the purposes and principles of the United Nations’ within the meaning of Article 12(2)(c)?

1. Do the acts in question have the requisite international dimension?
a. Are the acts in question capable of affecting international peace and security, or
friendly relations between States?

2. Do the facts of the case raise exclusion issues, which, by their nature and gravity, fall

within the scope of Article 12(2)(c)?

a. Do the acts in question constitute serious and sustained human rights violations?

b. Have the acts in question been designated by the international community as being
‘contrary to the purposes and principles of the United Nations’, e.g. in resolutions of
the UN Security Council and/or the General Assembly?

c. Do the acts in question constitute acts of terrorism as per relevant international
standards?

F. If it has been determined that acts within the scope of Article 12(2)(b) have taken place, does the person
concerned incur individual responsibility for these acts?

1. Inlight of the relevant definitions of the crime(s) in question and depending on the mode
of individual responsibility, does the conduct of the person concerned meet the actus
reus and mens rea requirements?

a. Did the person concerned incur individual responsibility as perpetrator of the crimes
in question?
b. Did the person concerned incur individual responsibility for the commission of crimes
by other persons that fall within the scope of Article 12(2)(b)?
These questions relate to persons who incite or otherwise participate in the commission of the
crimes or acts in Article 12(2) QD. This could include planning, ordering, soliciting, instigating, or
otherwise inducing the commission of such crime by another person, or by making a contribution
to it through aiding and abetting or on the basis of participation in a joint criminal enterprise.
c. If appropriate when examining the mens rea, are the circumstances such that they
may negate individual responsibility, e.g. lack of mental capacity, involuntary intoxi-
cation or immaturity?

If one of the three exclusion grounds enumerated under Article 12(2)(c) is found to be relevant and applicable
and the criteria for establishing individual responsibility are satisfied, serious consideration should be given to
excluding the applicant.

Although a presumption of individual responsibility applies in situation where sufficient information to meet
the standard of ‘serious reasons for considering’ is provided, individuated evidence should still be considered
and the applicant given the opportunity to rebut the presumption.
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2. Ifthe actus reus and mens rea requirements are otherwise met, could any of the following

factors exonerate the applicant from his personal responsibility?

a. Self-defence (or defence of others);

b. Superior orders;

c. Defence of duress or coercion;

d. Expiation.
Please note that the application of the concept of expiation is not yet definitely resolved. Diver-
gent national jurisprudence mandates careful consideration of this factor.

Article 17 — subsidiary protection

Article 17 QD
Article 17 deals with persons excluded from subsidiary protection as they are deemed to be undeserving of
this protection.

Article 17(1)(a) QD

| The decision tree in respect of Article 12(2)(a) applies analogously in this respect.

Article 17(1)(b) QD

A. Do the facts of the case raise potential exclusion issues with regard to acts that may constitute serious
crimes within the meaning of Article 17(1)(b)?

1. Were the acts committed in the country of origin, in a third country or on the territory
of the country of refuge?

2. Do the acts in question constitute a crime?
a. Do the acts in question constitute a crime in a large number of jurisdictions?
b. Do the acts in question constitute a crime in light of transnational criminal law stand-
ards, where applicable?

3. Do the acts in question constitute a serious crime?
a. a.lsthe act a deliberate capital crime or a grave punishable act?
b. b. The element of the seriousness of the crime must be assessed considering one or
more of the following criteria, either individually or in combination:
¢ Nature of the act (severity of the harm caused, damage inflicted); Degree of vio-
lence and methods used (e.g. use of force or of a deadly weapon);
¢ The form of the procedure used to prosecute the crime in most jurisdictions;
¢ The nature and duration of punishment foreseen by law (maximum penalty which
could be imposed) in most jurisdictions;
e The duration of sentence handed down, where applicable.
This list is not to be considered as exhaustive and additional criteria can be assessed where
necessary.
c. Does national law provides specific features or guidance to assess the gravity of the
crime?

B. If it has been determined that acts within the scope of Article 17(1)(b) have taken place, does the person
concerned incur individual responsibility for these acts?

| The decision tree in respect of Article 12(2) applies analogously in this respect.

Article 17(1)(c) QD

| The decision tree in respect of Article 12(2)(c) applies analogously in this respect.

Article 17(1)(d) QD

This additional ground for exclusion that is unique to exclusion from subsidiary protection requires that a deter-
mination is made whether the applicant constitutes a danger to the community or security of the State of
refuge.

A. Do the facts of the case raise potential exclusion issues such that the application might be considered to
be ‘a danger to the community or to the security of the Member State in which he or she is present’ within
the meaning of Article 17(1)(d) QD?

1. What is the nature of the acts and offences committed by the applicant in the country of
origin, in a third country,
AND

on the territory of the country of refuge?
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2. What is the nature of the acts and offences committed by the applicant prior to
AND
after leaving his or her country of origin?

3. What is the potential danger to the community and/or to the security of the State of
refuge?
This element must be assessed considering one or more of the following criteria, either individ-
ually or in combination:
e the criminal nature and gravity of the acts committed;
e the responsibility of the applicant for the acts;
¢ the possible criminal proceedings brought against the applicant, including the type
and severity of the sentence imposed;
¢ the date on which the acts occurred;
¢ any repetitive character of the acts and offences that may exist.

4. Isthere alink (nexus) between the presence of the applicant on the territory of the State
of refuge and the danger considered to exist?

a. What was the nature of the applicant’s behaviour following the acts committed and/
or the sentence handed down for those acts (e.g. sentence served, remission of sen-
tence for good conduct, respect of obligations from a restricted-release regime, etc.),

b. What were the circumstances in which the applicant entered the territory of the
State of refuge (e.g. fugitive status)?

c. How did the applicant act and behave on the territory of the country of refuge?

d. Has the decision-maker conducted a proper forward-looking assessment of whether
the applicant poses a risk to the security or the community of the host country?

Article 17(2) QD

| The decision tree in respect of Article 12(3) applies analogously in this respect.

Article 17(3) QD

A. Do the facts of the case raise potential exclusion issues with regard to acts that fall under Article 17(1)?

B. If the prerequisites for the application of Article 17(1) are not fulfilled, it must be considered whether
(cumulatively):

Has the applicant committed one or more crimes?

Were the crimes committed outside the country of refuge?

Were the crimes committed prior to the admission into the country of refuge?

e e R

Would the crimes in question be punished by imprisonment had they been committed
in the state of refuge?

5. For what reason did the applicant leave his or her country of origin?
a. Was it solely in order to avoid sanctions resulting from the crimes committed?
b. Was it for diverse other reasons?




APPENDIX C — METHODOLOGY

Methodology for professional development activities available
to members of courts and tribunals

Background and introduction

Article 6 of the EASO founding Regulation (2*?) (hereinafter the Regulation) specifies that the Agency shall estab-
lish and develop training available to members of courts and tribunals in the Member States. For this purpose,
EASO shall take advantage of the expertise of academic institutions and other relevant organisations, and take
into account the Union’s existing cooperation in the field with full respect to the independence of national courts
and tribunals.

With the purpose of supporting the enhancement of quality standards and harmonisation of decisions across the
EU, and in line with its legal mandate, EASO provides for a two-fold training support that includes the develop-
ment and publication of professional development materials and the organisation of professional development
activities. With the adoption of this methodology, EASO aims to outline the procedures that will be followed for
the implementation of its professional development activities.

In undertaking these tasks, EASO is committed to follow the approach and principles outlined in the field of
EASQ’s cooperation with courts and tribunals as adopted in 2013 (2*). Following consultation with the EASO net-
work of courts and tribunal members, amendments have been made to this methodology so that it better reflects
developments that have occurred in the meantime.

Professional development curriculum

Content and scope — In line with the legal mandate provided by the Regulation and in cooperation with courts
and tribunals, it was established that EASO will adopt a professional development curriculum aimed at providing
courts and tribunal members with a full overview of the Common European Asylum System (hereinafter the
CEAS). Following discussions during the Annual Coordination and Planning Meeting of the EASO network of court
and tribunal members in December 2014 and thereafter, the point was raised that the term curriculum did not
accurately reflect the scope of the materials to be developed nor did it properly accommodate the particular
requirements of the target group. Consequently, having consulted with members of the network, the nomencla-
ture used was amended. In the future, reference will be made to the EASO Professional Development Series for
members of courts and tribunals (hereafter: EASO PDS). This series will consist, inter alia, of a number of Judicial
Analyses, which will be accompanied in turn by Judicial Trainer’s Guidance Notes. The former will elaborate on
substantive aspects of the subject matter from the judicial perspective, whereas the latter will serve as a useful
tool for those charged with organising and conducting professional development or training meetings.

The detailed content of the curriculum [as it then was, now Series] as well as the order in which the chapters will
be developed was established following a needs assessment exercise conducted in cooperation with the EASO
network of courts and tribunals (hereinafter the EASO network) which presently comprises EASO national contact
points in the Member State’s courts and tribunals, the Court of Justice of the EU (CJEU), the European Court of
Human Rights (ECtHR) as well as the two judicial bodies with which EASO has a formal exchange of letters: the
International Association of Refugee Law Judges (hereafter IARLJ) and the Association of European Administra-
tive Judges (hereafter AEAJ). In addition, other partners including UNHCR, EU Agency for Fundamental Rights
(FRA), European Judicial Training Network (EJTN) and Academy of European Law (ERA) are also to be consulted as
appropriate. The outcome of the exercise will also be reflected in the annual work plan adopted by EASO within

(2*2) Regulation (EU) No 439/2010 of the European Parliament and of the Council of 19 May 2010 establishing a European Asylum Support Office (hereinafter the
Regulation). Available on the internet (http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:132:0011:0028:EN:PDF).
(2*3) Note on EASQ's cooperation with Member State’s Courts and Tribunals, 21 August 2013.
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the framework of EASQ’s planning and coordination meetings. Taking into consideration the needs communi-
cated by the EASO network, European and national jurisprudential developments, the level of divergence in the
interpretation of relevant provisions and developments in the field, training materials will be developed in line
with the structure agreed with the stakeholders.

In the meantime, a number of events have occurred which have created the need for a re-assessment of both the
list of chapters and the order in which they ought to be dealt with. Among others, work has been started, and in
some cases completed, on certain chapters (subsidiary protection — Article 15(c) QD and exclusion). In addition,
other chapters that were included on the original list have since been set aside for completion within the frame-
work of a contract concluded between EASO and IARLIJ-Europe for the provision of professional development
materials on certain core subjects (***). This was done with a view to accelerating the process for the development
of the materials and is being conducted with the involvement of the members of the EASO network, who are
afforded an opportunity to comment on drafts of the materials being developed. In light of these developments,
there is a need for a re-assessment of this methodology. In order to increase the foreseeability of the manner in
which remaining chapters will be dealt with and to provide a more reliable roadmap for the future, a re-assess-
ment exercise was carried out in autumn of 2015, whereby members of the EASO network of court and tribunal
members provided an opinion on the order in which chapters were to be developed.

Completed thus far:
e Article 15(c) Qualification Directive (2011/95/EU);
e Exclusion: Articles 12 and 17 Qualification Directive (2011/95/EU).

Under development by IARLJ-Europe within the framework of a contract with EASO:

¢ Introduction to the CEAS;

¢ Qualification for International Protection;

e Access to procedures (including gaining access to procedures, individual procedural aspects in light of the APD
(recast) as well as access to an effective remedy);

e Evidence assessment and credibility.

Remaining chapters to be developed (subject to amendments)

¢ End of protection;

e Reception in the context of the Reception Conditions Directive (recast);

e Evaluating and using Country of Origin Information;

e Accounting for vulnerability in judicial decision-making in the asylum process;
¢ International protection in situations of armed conflict;

e Fundamental Rights and international refugee law.

Involvement of experts

Drafting teams — The EASO PDS will be developed by EASO in cooperation with the EASO network through the
establishment of specific working groups (drafting teams) for the development of each chapter of the PDS with
the exception of those chapters being developed under the auspices of the contract concluded with IARL]. The
drafting teams will be composed of experts nominated through the EASO network. In line with EASO’s work pro-
gramme and the concrete plan adopted at the annual planning and coordination meetings, EASO will launch a call
for experts for the development of each chapter.

The call will be sent to the EASO network specifying the scope of the chapter to be developed, the expected
timeline and the number of experts that will be required. EASO national contact points for members of courts
and tribunals will then be invited to liaise with national courts and tribunals for the identification of experts who
are interested and available to contribute to the development of the chapter.

Based on the nominations received, EASO will share with the EASO network a proposal for the establishment of
the drafting team. This proposal will be elaborated by EASO in line with the following criteria:

(***) These core subjects consist of Judicial Analyses on: an Introduction to the Common European Asylum System; Qualification for International Protection;
Asylum Procedures; and Credibility and Evidence Assessment.
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1. Should the number of nominations received equal or be below the required number of experts, all nomi-
nated experts will automatically be invited to take part in the drafting team.

2. Should the nominations received exceed the required number of experts, EASO will make a motivated
pre-selection of experts. The pre-selection will be undertaken as follows:

e EASO will prioritise the selection of experts who are available to participate throughout the whole
process, including participation in all expert meetings.

e Should there be more than one expert nominated from the same Member State, EASO will contact
the focal point and ask him/her to select one expert. This will allow for a wider Member State rep-
resentation in the group.

e EASO will then propose the prioritisation of court and tribunal members over legal assistants or
rapporteurs.

¢ Should the nominations continue to exceed the required number of experts, EASO will make a moti-
vated proposal for a selection that takes into account the date when nominations were received (ear-
lier ones would be prioritised) as well as EASQ’s interest in ensuring a wide regional representation.

EASO will also invite UNHCR to nominate one representative to join the drafting team.

The EASO network will be invited to express their views and/or make suggestions on the proposed selection of
experts within a maximum period of 10 days. The final selection will take into account the views of the EASO
network and confirm the composition of the drafting team.

Consultative group — In line with the Regulation, EASO will seek the engagement of a consultative group com-
posed of representatives from civil society organisations and academia in the development of the PDS.

For the purpose of establishing the consultative group, EASO will launch a call for expression of interest addressed
to the members of the EASO Consultative Forum and other relevant organisations, experts or academics recom-
mended by the EASO network.

Taking into consideration the expertise and familiarity with the judicial field of the experts and organisations who
respond to the call, as well as the selection criteria of the EASO Consultative Forum, EASO will make a motivated
proposal to the EASO network that will ultimately confirm the composition of the group. Members of the consul-
tative group will be invited to either cover all developments or focus on areas related to their particular expertise.

The EU Agency for Fundamental Rights (FRA) will be invited to join the consultative group.
EASO PDS development

Preparatory phase — Prior to the initiation of the drafting process, EASO will prepare a set of materials, including
but not restricted to:

1. Abibliography of relevant resources and materials available on the subject;
2. A compilation of European and national jurisprudence on the subject.

Along with the EASO network of court and tribunal members (**°), the consultative group will play an important
role in the preparatory phase. For this purpose, EASO will inform the consultative group and the EASO network
of the scope of each chapter and share a draft of the preparatory materials together with an invitation to provide
additional information that is deemed of relevance to the development. This information will be reflected in the
materials which will then be shared with the respective drafting team.

Drafting process — EASO will organise at least two (but possibly more where necessary) working meetings for
each chapter development. In the course of the first meeting, the drafting team will:

¢ Nominate a coordinator/coordinators for the drafting process.

e Develop the structure of the chapter and adopt the working methodology.
¢ Distribute tasks for the drafting process.

(%**) UNHCR will also be consulted.
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¢ Develop a basic outline of the content of the chapter.

Under the coordination of the team coordinator, and in close cooperation with EASO, the team will proceed to
develop a preliminary draft of the respective chapter.

In the course of the second meeting, the group will:

e Review the preliminary draft and agree on the content.
e Ensure consistency of all parts and contributions to the draft.
e Review the draft from a didactical perspective.

On a needs basis, the group may propose to EASO the organisation of additional meetings to further develop the
draft. Once completed, the draft will be shared with EASO.

Quality review — EASO will share the first draft completed by the drafting team with the EASO network, UNHCR
and the consultative group that will be invited to review the materials with a view to assisting the working group
in enhancing the quality of the final draft.

All suggestions received will be shared with the coordinator of the drafting team who will coordinate with the
drafting team to consider the suggestions made and prepare a final draft. Alternatively, the coordinator may sug-
gest the organisation of an additional meeting to consider the suggestions when these are particularly extensive
or would considerably affect the structure and content of the chapter.

On behalf of the drafting team, the coordinator will then share the chapter with EASO.

Updating process — In the context of the annual planning and coordination meetings, EASO will invite the EASO
network to share their views regarding the need to update the chapters of the PDS.

Based on this exchange, EASO may:

e Undertake minor updates to improve the quality of the chapters including the inclusion of relevant jurispruden-
tial developments. In this case, EASO will directly prepare a first update proposal, the adoption of which will be
undertaken by the EASO network.

e Call for the establishment of a drafting team to update one or several chapters of the PDS. In this case, the
update will follow the same procedure outlined for the development of the PDS.

Implementation of the EASO PDS

In cooperation with the EASO network members and relevant partners (e.g. EJTN) EASO will support the use of
the PDS by national training institutions. EASQO’s support in this regard will involve:

Judicial Trainer’s Guidance Note — The Guidance Note will serve as a practical reference tool to Judicial Trainers
and provide assistance with regard to the organisation and implementation of practical workshops on the PDS. In
line with the same procedure outlined for the development of the different chapters composing the PDS, EASO
will establish a drafting team to develop a Judicial Trainer’s Guidance Note. It is envisaged that this drafting team
may include one or more members of the drafting team, which was responsible for drafting the Judicial Analysis
on which the Guidance Note will be based.

Workshops for national Judicial Trainers — Furthermore, following the development of each chapter of the PDS,
EASO will organise a workshop for national Judicial Trainers that provides an in depth overview of the chapter as
well as the methodology suggested for the organisation of workshops at national level.

¢ Nomination of national Judicial Trainers and preparation of the workshop — EASO will seek the support of
at least two members of the drafting team to support the preparation and facilitate the workshop. Should no
members of the drafting team be available for this purpose, EASO will launch a specific call for expert Judicial
Trainers through the EASO network.
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¢ Selection of participants — EASO will then send an invitation to the EASO network for the identification of a
number of potential Judicial Trainers with specific expertise in the area, who are interested and available to
organise workshops on the EASO PDS at the national level. Should the nominations exceed the number spec-
ified in the invitation, EASO will make a selection that prioritises a wide geographical representation as well
as the selection of those Judicial Trainers who are more likely to facilitate the implementation of the PDS at
national level. On a needs basis and in line with its work programme and the annual work plan, as adopted
within the framework of EASO’s planning and coordination meetings, EASO may consider the organisation of
additional workshops for Judicial Trainers.

National workshops — In close cooperation with the EASO network, EASO will establish contact with relevant
judicial training institutions to promote the organisation of workshops at the national level. In doing so, EASO will
also support the engagement of court and tribunal members who contributed to the development of the PDS or
participated in EASO’s workshops for Judicial Trainers.

EASO’s advanced workshops

EASO will also hold an annual advanced workshop on selected aspects of the CEAS with the purpose of promoting
practical cooperation and a high-level dialogue among court and tribunal members.

Identification of relevant areas — EASQO’s advanced workshops will focus on areas with a high level of divergence
in national interpretation or areas where jurisprudential development is deemed relevant by the EASO network.
In the context of its annual planning and coordination meetings, EASO will invite the EASO network as well as
UNHCR and members of the consultative group to make suggestions for potential areas of interest. Based on
these suggestions, EASO will make a proposal to the EASO network that will finally take a decision on the area
to be covered by the following workshop. Whenever relevant, the workshops will lead to the development of a
chapter of specific focus within the PDS.

Methodology — For the preparation of the workshops, EASO will seek the support of the EASO network, which
will contribute to the development of the workshop methodology (e.g. case discussions, moot court sessions,
etc.) and preparation of materials. The methodology followed will determine the maximum number of partici-
pants for each workshop.

Participation in EASO’s workshops — Based on the methodology, and in consultation with the judicial associa-
tions, EASO will determine the maximum number of participants at each workshop. The workshop will be open
to members of European and national courts and tribunals, the EASO network, the EJTN, FRA and UNHCR.

Prior to the organisation of each workshop, EASO will launch an open invitation to the EASO network and the
above referred organisations specifying the focus of the workshop, methodology, maximum number of partici-
pants and registration deadline. The list of participants will ensure a good representation of court and tribunal
members and prioritise the first registration request received from each Member State.

Monitoring and evaluation

In developing its activities, EASO will promote an open and transparent dialogue with the EASO network, individ-
ual court and tribunal members, UNHCR, members of the consultative group and participants in EASO’s activities,
who will be invited to share with EASO any views or suggestions that can potentially improve the quality of its
activities.

Furthermore, EASO will develop evaluation questionnaires that will be distributed at its professional develop-
ment activities. Minor suggestions for improvement will be directly incorporated by EASO and it will inform the
EASO network of the general evaluation of its activities in the context of its annual planning and coordination
meeting.
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On an annual basis, EASO will also provide the EASO network with an overview of its activities as well as relevant
suggestions received for further developments which will be discussed at the annual planning and coordination
meetings.

Implementing principles

¢ In undertaking its professional development activities, EASO will take due regard of EASQ’s public accountabil-
ity and principles applicable to public expenditure.

e EASO and the courts and tribunals of the EU+ countries will have a joint responsibility for the professional
development series. Both partners shall strive to agree on the content of each of its chapters so as to assure
‘judicial auspices’ of the final product.

¢ The resulting chapter will be part of the EASO PDS, including copyright and all other related rights. As such,
EASO will update it when necessary, and fully involve the courts and tribunals of the EU+ countries in the
process.

¢ All decisions related to the implementation of the EASO PDS and selection of experts will be undertaken by
agreement of all partners.

¢ The drafting, adoption and implementation of the EASO PDS will be undertaken in accordance with the meth-
odology for professional development activities available to members of courts and tribunals.

Grand Harbour Valletta, 29 October 2015
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e UNHCR, UNHCR Note on the Interpretation of Article 1E of the 1951 Convention relating to the Status of Refu-
gees, March 2009.

e UNHCR, UNHCR Revised Statement on Article 1D of the 1951 Convention in relation to Bolbol v Bevdndorldsi és
Allampolgdrsdgi Hivatal pending before the Court of Justice of the European Union, October 2009.
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